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HEARD IK THE 

HOUSE OF LORDS," 

UPON APPEALS AND WRITS OF ERROR, 

* 

And decided during the Session , 1 820 . 

1 Geo. IV. 


ENGLAND. 

WRIT OF ERROR FROM THE COURT OF KING’S BENCH. 


BETWEEN 

Richard Jesson, Joseph Hately,*') 

William Whitehouse, Joseph J 

Walton, Edward Danger- ^ Plaintiffs in Error. 

field, the elder, and Thomas | 

Dangerfield, J 

and 


John Doe on the several Demises 
of Ezekiel Wright, John 
Wright, Thomas Wright, 
Geo. Wright, Isaac Wright, 
William Wright, the younger, 
Lucy Wright, Mary Wright, 
Daniel Wright, Elizabeth 
Mosley, and Thomas Stokes, 




> Defendants in Error. 
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WJif OUT AVD 
OTHER*. 


V XASfeS IN, Tl# HOUSE OF LORDS 

f ' • 

Devis®*— «To W. (a natural son of the testator's sister) for 
life, and after bis decease to the heirs of his body in feuch 
shares and proportions as W. by deed, &c. shall appoint; 
and for want of such appointment to the heirs of the 
body of \V. share and share alike as tenants in common ; 
and if but one child the whole to such only child, and 
for want of such issue to the heirs of devisor. Held— that 
an estate tail vested in William by this devise. 

The rule is, tfiat technical words shall have their legal 
cficct, unless from subsequent inconsistent words it is 
dear tliat the testator meant otherwise. 

Semble — that under such power an appointment to an only 
child, before others born, is effectual. 

Whether a power, under which all children have an in- 
terest, can be destroyed by forfeiture. Quaere. 

Doe v. Goff, 1 1 JSast, 668, held not to be law. 


Tims was an ejectment brought in the Court of 
King’s Bench against the Plaintiff in Error, to 
recover the possession of tenements in the county 
of Stafford. 

This cause came on to be tried at the assizes 
for the county of Stafford, holden at Stafford, on 
the 16th day of March, 1815, before the Honour- 
rable Mr. Justice Dallas, when the jury, by the 
consent of the parties, found a special verdict. 

The special verdict states, 

Emkiei Perse- That one Ezekiel Persehouse, being seized in fee 
bo^se^eued. f-j ie premises set forth in the declaration, made 
and published his last will in writing, on the 24th 
of April, 1778, executed and attested as the law 
requires, for passing real estates by devise, and that 
thereby, among other things, he gave and devised 

6 


S4t 
1773. 
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. ON APPEALS AND WRITS OF Ey&ROR. 

thp premises in the declaration mentioned, with 1990. 
the appurtenances, in the words following : # 

** I gite and devise unto William, one of the^«&* D 
“sons of my sister Ann Wright, before mar- ASO 
“ riage, all that messuage, tenement, or dwelling- Dev»s*». 

“ house, malt-house, stable, buildings, garden, 

“ hereditaments, and premises, ^ith their and 
“ every of their appurtenances, situate and being 
“ in the parish of Tipton, otherwise Tibbington, 

“ and county of Stafford, now in my own posses- 
“ sion : and all those two dwelling-houses, barn, 

“ shops, buildings, gardens, hereditaments, and 
“ premises, situate in the said parish of Tipton, 

“ otherwise Tibbington, now in the occupation of 
“ John Law, and Timmins : and also all 

“ those seven closes, pieces or parcels of land, or 
“ ground*, to the said two dwelling-houses and 
“ buildings adjoining, or nearly adjoining, and 
“ belonging, with their and every of their appur- 
“ tenances, now in my own possession : to J»old 
** the same premises unto the said William, son of 
“ my said sister Ann Wright, for and during the 
“ term of his natural life, he keeping all the said 
** dwelling-houses and buildings in tenantable re- 
“ pair : and from and after his decease, I give and 
*' devise all the said dwelling-hoj|jses or tenements, 

“ buildings, garden, lands, hereditaments, and 
“ premises, with their and every of their appurte- 
“ nances, unto the hews of the body of the taid 
“William, son of my said sister Ann. Wright, 

4 ‘ lawfully issuing, in such shares and proportions 
*' as he the said William, in and by any deed or 

“ writing, deeds or writings, or in and by his last 

b 2 
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JEW)* And 
OTHERS V ♦ 
WRIGHT AND 

omens. 


“ will and testament, in writing, to be by hjra 
' duly executed, in the presence of three or more 
“ credible witnesses, shall give, direct/ limit, or 
u appoint the same ; and for want of such gift, 
“ direction* limitation, or appointment, then to 
« the heirs of the body of the said William, son of 
“ my said sisler Ann Wright, lawfully issuing, 
** share and share alike , as tenants in common , and 
“ if but one child , the whole to such only child. 
“ And for want of such issue, I give and devise 
“ all the said dwelling-houses, buildings, lands, 
“ hereditaments, and premises, to my right heir9 
“ for ever, charged and chargeable, nevertheless, 
“ with and for the payment of one annuity or 
** yearly sum of 20/., of lawful money of Great 
“ Britain, half yearly, tp my said sister, Ann 
“ Wright, and her assigns, for and during the 
“ ternf of her natural life ; the first halfiyearly 
“ payments thereof to begin and be made by the 
“ said William, son of my said sister, Ann Wright, 
“ at the end of six months next after my decease, 
“ or by such other person or persons, who, ac- 
** cording to the true intent of this my will, may 
" be seized of the said dwelling-houses, buildings, 
** lands, hereditaments, and premises ; and when 


" and so often ^ the said annuity, or any part 
" thereof, shall be behind and unpaid by the space 
“ of twenty days, next after the same ought to be 
“ paid, as aforesaid, that then, and at any time 
“ then after, it shall and may be lawful to and for 
“ riy said sister, Ann Wright, or her assigns, into 
“ and upon the said dwelling-houses, buildings, 
“ lands, hereditaments, and premises, or any of 
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“ ^hem, or any part thereof, to enter and distrain ) is«o. 

“ and such distress and distresses to sell and dis- ' 

* e pose oft to satisfy and discharge all such ar/ear- other* ^ 

“ ages, with the costs and charges of taking', keep- others. AN ° 


ing, and disposing of the same.’ 


The special verdict then states, that the said Ezekiel Pars*. 
Ezekiel Persehouse died on the same day, seized seized on the 
of the said premises, without altering his will ; Sttme 
and that, upon the death of the said Ezekiel Perse- 
house, Thomas Stokes, Ann Wright, and Eliza- Tbo. stoke*, 
beth Persehouse, were his co-heirs, of whom Ann and” EH^beth 
Wright and Elizabeth dying, respectively, Daniel 
Wright and Elizabeth Mosley succeeded, as heirs, Ann Wright 
which said Thomas Stokes, Daniel Wright, and pelfhouw h 
Elizabeth Mosley, are three of the lessors of the i>«niei 

rji . ./r Wnght end 

Plaintiff. Elizabeth 

The special verdict further states, that imme-^°^ v *“ c ' 
diately after the death of the said Ezekiel JPersc- o C ! r *- . 
house, the said William Wright named in his will, Wright on- 50 
entered in the said premises, and became seized t ® r * d * 
of such estates as legally passed to him under the 
will of the said Ezekiel Persehouse ; and that, 
afterwards, on the J3th December, 1774, he mar- 13 th Decem- 
ried one Mary Jones, by whom he had issue, Ed- 
ward Wright, Elizabeth Wright, Lucy Wright, A "d has issue, 
Ezekiel Wright, John Wright, Thomas Wright, EbZ wrigK’ 
George Wright, Isaac Wright, J^ary Wright, and 
William Wright, the younger, born in the above /»hn Wright, 
order, of whom Elizabeth, afterwards, on the 23d Geo. Wright, 
February, 1798, died without issue; and Lucy, 

Ezekiel, John, Thomas, George, Isaacj Mary, and iwinkm * 
and William, the younger, are the other lessors of ^’fg^ the 

the Plaintiff. j 798 *d >l lbof 

The special verdict further states, that after- Eik. Wight. 
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'wards, by certain indentures of lease and release, 
executed, respectively, on the 16th and 17th 
January, 1800 , the said premises were* conveyed 
others. by the said William Wright, and Mary, his wife, 
lflth »nd i7th an( j t] ie sa i ( | Edward Wright, their eldest son , to 

indentures be- Robert Long, as tenants, to* the precipe, to the 
tureen Wiiham . ntcnt t | iat a j 0mmon recovery might be suffered, 

for the purpose of barring and extinguishing all 
estates tail, and all remainders and reversions, of 
and in the said premises ; and, that a recovery 
accordingly was afterwards suffered as of the 
Hilary Term following, wherein the said William 
Wright, and Mary, his wife, and Edward Wright, 


Wright, su\d 
Mary, his 
wife, anti Ed- 
ward Wright, 
their eldest 
ion, to Ro- 
bert Long, 
for suffering a 
common re- 
covery. 

Hilary Term 

following. 'itc- were vouched to warranty, and entered into the 

coverysuttcred , . ... , , 

accordingly, warranty, and defended their right in the usual 

lio'inWrigbt!" wa y> "’hereupon a writ qf seizin afterwards issued 
mid Mary, his and was executed. 

wife, and Ed- . , , • , , , t „ 

ward Wright, JUxi special verdict then states the entries of 
Entry o't'tho*"' 3 * t * lc several and respective lessors of the Plaintiff, 
lessors of tho on the premises, and their seizin, according to 
105,1 ‘ " law ; and the several demises to John Doc, the 
Ejectmentand Plaintiff in Ejectment, who entered and was pos- 
sessed, until the Plaintiffs in Error entered on the 


premises and ejected him thereout. 

«i« Cr ^pwciai -fh* 3 special verdict was argued in Court in 
verdict ar- Easter Term, 1816 , the Plaintiff below arguing 

* ued- that William Wright, the devisee, took an estate 

for life only, with remainders to his children for 
life, respectively, as tenants in common, while 
the Defendants below contended that the said 
William Wright took an estate tail. The Court 
judgment for gave judgment for the Plaintiff below.* 

Plata tiff be- 
low. 


See the argument* and judgment, 5 Mau. and Sel. 95. 
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» 

I 

Against this judgment a writ of error was mo. 

brought. The principal error assigned was, that v v- 1 - 

the Court below, by their judgment, had decided, o™°m •> 
that' M William Wright took only a life-estate un- 
M der the will of, &c., with remainder to his. chil- Writ of error 
” dren for life ; and that the recovery suffered by signed. 0 ” *** 
" William Wright, Mary, his wife, and Edward 
“ Wright, was a forfeiture of their e'state. Where* 

** as the Plaintiffs in Error contended, that the 
** testator intended to embrace all the issue of 
“ William Wright, which intention could only be 
** effected by giving William Wright an estate tail, 

** for which purpose the words of the will are fully 
u sufficient.” 

For the Plaintiffs in Error — Mr. Jervis and Mr. 

Sugden. 

It was»the intention of the testator to include Argument for 
all William’s issue, and sufficient appears , on the ,n 

face of the will to enable a court of Jaw to effee- 7th, oth, i?th, 

... . , . . . , ana 14 th oi 

tuate his intention. I he decision m the Court June, 
below attributes this meaning to the testator, — 

That if William had only one child born who sur- 
vived him, such child should take the whole estate 
for life ; but if he had twelve (for example), and 
eleven died in his lifetime, the surviving child 
should have only a twelfth of the estate for his 
life. Is this a probable intention ? — Again, if he 
had twelve children, and they all died in his life- 
time leaving issue, according to this decision none 
of the issue could take ? If their parents, indeed, 
had lived, they might have been supported out of* 
the estate, but if their parents chanced to die in 
William’s lifetime, they could derive no benefit from 



§ CASES IN THE HOUSE OF LORDS 

1820. the cstfttc. William was an illegitimate child} and 

' * * yet the testator thought fit to provide for him ana all 

his unborn children. If we consider th# probable 
duration of their lives, it is not likely that the tea- 
* flP8 * M * tator intended to stop there, with all the risks at- 
tending such a limited bounty, and then to give the 
‘estate to his heir at law. What is the value of 
such a gift ? To the devisees it is highly import- 
ant, that the estate should not go over until a total 
failure of all their issue, but to the heir the value 
of a reversion in fee after a life estate to a young 
person with remainders tor life to all his children 
is trifling. Suppose that twelve children had sur- 
vived William, is it a probable intention, that 
upon the death of each a share should fall to the 
heir, who would thus perhaps be a long series of 
years acquiring all the shjfres in the property. 

The testator has given the estate to the heirs 
“ of tlie body of William lawfully issuing.” 
Those words clearly include all the posterity 
of William. But it is said that he has translated 
his words to mean children. There is no doubt 
but that he intended the children to take. 
But the translation is too narrow. It makes 
the testator say that William’s children shall 
take only for life, and that none of their chil- 
dren shall take after them. What warrant is there 


for this in the will ? Can it be argued, that be- 
cause under the latter words in the will, had they 
stood alone , William’s children would merely have 
takep estates for life, therefore, they shall in this 
case take only that quantity of interest, although 
the tesjator has expressly given the property to 
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the heirs of William’s body, which would include ism. 
all tfis possible heirs ? The testator intended Wil- -v— — ^ 
liam to tal&e for life, and he intended all his issue wx***!* 
to take. But he intended his children to take as AN ® 
purchasers ; and it is manifest that he considered, 

(although erroneously in point of law,) that his in- 
tention to include all William’s possible issue 
would be effectuated if the childreh did take as 
purchasers. The argument assumes this shape, 
that because he intended the children to take as 
purchasers, and has not repeated words of inherit* 
ance, they can only take for life as tenants in 
common. 

It seems impossible to contend, that William 
under this power might not have appointed an 
estate of inheritance * to a grandson, or more re- 
mote issue 4 born in his lffetime, and this of itself 
decides the case. This, it is argued, the ryle of 
perpetuity forbids. It may be admitted, that he 
could not appoint to a child, with remainder to 
the issue of that child, to take as a purchaser ; 
but where, as in this case, tHte power is to appoint 
to heirs of the body a class of unborn persons as 

# The power is to appoint to heirs of the body of William in 
such share and proportions as William shall appoint, notin 6uch 
manner and form , (as well as in such shares and proportions,) ac* 
cording to the power in the King v . the Marquis of Stafford, 7 
East, 521 ; nor for such estates according to the power of devise 
given in Leonard Lovie’s case : nor is it a power to dispose of 
the estate, as the donee should think fit, as in Liefe o. Salting- 
tone. It may be said, that an appointment to a living grandlon 
of William, and the heirs of the body of the grandson/would be 
an appointment to the heirs of the body of William. In this 
sense of the argument, “ estate of inheritance'" means estate tail. 

On this point see farther, p. 2$, and note* 
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purchasers, it may be exercised by appointing, in 
the first instance, to a grandchild as a purchaser. 
The rule of perpetuity forbids only a* possibility 
upon a possibility — as an appointment to an un- 
born son, with remainder to an unborn son of the 
son. Appointments to grandchildren as purchasers, 
tinder powers in marriage settlements, are of 
every day’s practice. It is immaterial that in this 
view of the testator the children, &c. must take 
by purchase — that must be of necessity: they 
could not take under the power from William.* 
It is indeed said, that as issue taking under a 
power must take by purchase, this shows the words 
were used in that sense. If this were conceded, 
it would remain to be shown, that used as words of 
purchase , they were not intended to include more 
than the first line of generation, and«merely to 
give to them life estates as tenants in common. 

Let us consider this proposition. A devise 
to A. and the heirs of his body j of course he 
takes an estate in tail. A similar devise with 
a power to A. to s^point to any of the heirs 
of the body. Is it possible to contend that this 
right to defeat the estate so given to him, and to 
make those take by purchase, who, if the power 
remained unexercised , would take by descent, can 


• At this part of the argument, the Lord Chancellor ob- 
served, as to the distribution under the power, that, although the 
words heirs of the body, in a legal construction, could Apply to 
one person only, it might be contended, where a power was given 
to appoint to heirs of the body, that it meant a class of persons. 
The ulterior limitation to one child, in default of appointment, 
might operate as a description of the person, and would not con- 
clusively prove that no estate tail was intended to be given. 
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var# the construction of the devise to A. in tail ! me. 
The supposed case is not different in principle v *— - J 
from the present. In the one the estate tail igSl*? ' 
given in the first instance, but defeasible by cxer-"*™®* AWW 
cise of the power ; in the other the limitation in 
tail follows the power. It is immaterial whether 
it precedes or follows. In the former case the 
children would take by purchase when the power 
should be executed in their favour. If the power 
remained unexercised, the heirs of the body would 
take by descent So in this case — where the 
first limitation is to William for life, with remain- 
der to the heirs of the body of William, according 
to his appointment, remainder, in default of ap- 
pointment, to the heirs of his body, &c. If the 
power is exercised, th # e heirs being appointees 
take by purchase ; if no appointment is made, the 
estate descends to the heir to whom it is limited. 

The words, notwithstanding the power, may ope- 
rate as words of limitation. 

This case was decided in # the Court below, upon 
its own merits, without .reference to authorities; 
but the decided cases are strong authorities against 
the judgment. In the case of Seale v. Barter ,* 
which was a devise of all the testator’s lands 
to his son, John, and his children lawfully to 
be begotten, with power to settle the same, or 
any part thereof, by will or otherwise, to them 
or any of them as he should think proper; and 
for default of such issue, over — it was held*that 
John took an estate tail, and that this construction 


* 2 Bos. and Pull. 485. 
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was not weakened by the power . The power, it 
was said by Lord A hartley, in delivering the judg- 
ment of tlje Court, had some operation, since it 
enabled the devisee to dispose of the estate to his 
children without going through the forms of a re- 


covery. But the power, because it enabled John 
to make his children take by purchase, did not 
make it imperative on the Court to give the estate 


to the children by purchase in all events, and to 


confine them to life estates, as tenants in common. 


So in the case of Doc , d. Cole v. Goldsmith ,* 
which is reported by Taunton, vol. vii. p. 209. 
but more strongly to the point in question in 2 
Marshall, 517. upon a devise to F. G. and his 
assigns for life, and from and immediately after 
his decease to the heirs of his body in such shares, 
Sac. manner and form as he should appoint, and 
in default of such heirs of his body, then from and 
immediately after his decease to J. G. it was held 
by the Court, as matter beyond doubt, that the 
testator intended that all the heirs of F. G. in a 
line of succession, should be extinguished before 
J. G. should take by the limitation over, and, 
therefore, that an estate tail by implication must 
be held to arise to F. G. because there was no 
other way to perpetuate the succession in the 
manner intended. There was no distinct limi- 
tation, as in this case, to the heirs of the body of 
the tenant for life in default of appointment. 
Thit expression occurred only in the clause giv- 
ing the power, and the words introducing the de- 


7 Taun. 209. 2 Marsh. 517. 
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vise over, and the referential word such is to be isso, 
found in that case as in this. In Doe v. Goldsmith , v — — * f 

the intent 19 give an estate tail was implied from ^he 
words preceding the limitation over. Here is a WBI0HTA,r ® 
distinct gift in words having a fixed legal operation. 

The Lord Chancellor. The gift is to the heirs 
of the body share and share alike as tenants in 
comlnon. 

Mr. Sugden . If it can be made consistent with 
other words in the will, to give the children estates 
for life only, — then they must take by way of pur- 
chase, as tenants in common. But the words, 
share and share alike, may be construed by re- 
ference to the power which contains an implied 
or possible gift, under which they would take as 
tenants in bommon. 

Lord Chancellor. If I had lived 200 years ago, 

I should have had no doubt that such limitations, 
as we see in this will, would have given an estate tail. 

But your argument supposes, that the donee of 
the power might appoint among grandchildren, &c. 
to the remotest posterity. That I should have 
thought impossible, if I had lived 200 years ago. 

Mr. Sugden. Keeping within the rule of per- 
petuity, he might have appointed to any the re- 
motest heir of the body. 

It may be admitted, that if “ heirs of the body” 
means children, — such heirs, or such issrfe, m,ust 
mean the same thing. The same words cannot 
have different meanings, in the different parts of a 
will. But the supposed virtue of the word such , 
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iMo. did not avail in Doe v. Goldsmith , where it piust 
v — have been held an executory devise ; — whereas, in 
thjfi case, it is clearly a contingent remainder. 
w»iohv amo Th^inconvenience of the supposed intention has 
been already noticed. If only one child should be 
born, they imagine the testator meant that he 
should take the lands for life. If twelve children, 
and eleven died infants, according to one construc- 
tion, the survivor would take the whole ; — accord- 
ing to another construction, he would take only a 
twelfth part. If the eleven died, leaving families, 
the families would take nothing. It was argued in 
the Court below, that under the will, cross re- 
mainders for life were to be implied, as among the 
children of William. But this argument was adverse 
to the interest of the heir at law, by whose counsel 
it was urged. It may be necessary to aacertain on 
whiclj of the counts in the declaration they have 
entered up the verdict. — Some are on the demise of 
the children, some on that of the heirs at law. The" 
judgment itself does not furnish the information, 

Mr. Taunton. Lord Ellenborough said, that as 
there were counts on the demise of the heir at law, 
as well as the' children, it was unnecessary to enter, 
into the argument, as to the cross remainders, 
which might be material, as between the two sets 
of Plaintiffs ; but was immaterial, as between them 
and the Defendants. 

Y,ord JRedesdale. Is Edward Wright living ? 

Mr . Sag den. Edward the son is living as well 
as the father. They put it as a forfeiture of the 
life estate. 
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Lord Redes dale. If it is a forfeiture by Edward 
the son, it must be because he took under the 
appointment; and so it must be argued as a^or - others »*° 
feiture of the whole. WR,OHT *** 

OTHER}. 

Lord Chancellor . Were other children living at 
the time ? 

• 

Mr. Sugden. That appears only by inference to 
be drawn from the special verdict. The word 
ic afterwards ” in that part of the verdict which 
states the conveyance, does not conclusively mean in 
point of time, after all the facts before stated in it. 

Lord Redesdale. Could the power be destroyed 
by forfeiture where all the children have an inte- 
rest ? 

Mr. Sugden. Such a question is now depending 
before the Vice-Chancellor,* and probably will go 
farther. 

Lord Redesdale. How could it be destroyed by 
such instruments as these? It must be by some 
instrument expressly renouncing it. How can a 
man, having a power for the benefit of children, 
destroy it? 

Lord Chancellor. The appointment ought to be 
stated. It appears by the verdict, that Edward 

* Smith v. Death, before the Vice-Chancellor, who delivered 
his judgment on the 10th of June, 1820. The decision was that 
the power could be destroyed. The same question was argu&d, but 

not decided, in West v. Berney, before the Vice-Chancellor ip 

Hilary Term, 1819.— See Sugden on Powers, pp. 80, 81, third, 
edition. 
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itto. was the son of William. How does it appear /hat 
^the appointment did not take effect in his favour 
othcmv. before anv other child was born ? 

VltOBT AMD 

otbem. Jl/r. Taunton. In the special verdict there is no 

appearance of appointment. 

Lord Chancellor. We sit here to decide on 
cases as they appear on the record.* 

Mr. Taunton. On the trial, the appointment 
could not be proved ; and it was agreed that it 
should be put out of consideration. The recital 
of a fact in a deed is no evidence against strangers. 
A fortiori , the mere description, cannot be evi- 
dence against the Plaintiffs in the action. 

Lord Redesdale. Woulci not this instrument (in 
the absence of any other) operate as ad appoint- 
ment ?• 

Mr. Taunton . It was executed alio intuitu , 
merely to make a tenant to the praecipe. 

Lord Chancellor. The making Edward a party 
to the deed, is evidence that they did not choose 
to deal with William, as having an estate tail j and 
therefore took in Edward as having such estate. 
The question is, whether William so acting towards 
Edward, the deed of William must not operate as 
an appointment. 

* No appointment i» stated in the special verdict; but, in 
the printed date of the Plaintiff in Error, William is described 
as appointee in tail general. Upon this point see the observations 
of the Lord Chancellor in giving judgment, pp. SI, 82. Thia 
part of the* argument is preserved on account of the judicial ob- 
servations. 
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Mr. SugdetP. A recital has in Chancery been 
held to be an appointment.* A covenant to levy a 
a fine has jjeen held not to operate as a destruction 
of the power,f because the court lodlts t® inten- 
tion. So even where a fine has been levied . X A deed 
of covenant cannot so opferate, because it imports 
an intention that something more should be done. 
And where a deed, declaring the uses (after the 
fine levied), was executed, in the manner required 
by the power, it was held, that the deed and fine 
taken together, operated as an appointment, t Ad- 
mitting that the description alone does not make 
the son appointee, yet it may operate to show 
an intention of appointment, and being followed 
by the declaration of uses in the deed of recovery, 
they altogether operate as an execution, and not 
as a destruction of the pbwer. This is a stronger 
case than that of Lord Leicester, and others of 
that class. There the ground was intention, to be 
inferred from the nature of the transaction. But 
here is an express declaration, operating as an 
appointment to the son. There is nothing on the 
face of the verdict to show that any other child 
was living at the date of the appointment. The 
subsequent birth of issue, in such circumstances, 
could never defeat the estate of the son. The 
difficulty which occurs in other cases, where there 
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* Wilson v. Pigott, 2 Ves. J. 351. 

f The Earl of Leicester's Case, 1 Ventr. 278. - It is also re- 
ported under the name of Wigson v. Garrett, or Garrad, 2 ter. 
1*9. Raym. 239. 3 Keb. 366. *89. 510. 536. 572. » 

t Herring®. Brown, 2 Shower, 185. 1 Ventr. 368. 371. Skin- 
ner, 35. 53. 71. 18*. Carth. 22. Comb. 11. 

VOL. XL C 
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1820. are not contingent remainders, does not arise in 
this case. 

othbm t>. The k argument that the children took mere life 
is sufficient to destroy the Respondents’ 
case. There is no authority extant, in which the 
words, ** heirs of the body,” in such a case as this, 
have been cut down to life estates. The children 
have always been held to take the inheritance. 

The authorities cited in support of the adverse 
claim are not applicable to this case. In Good- 
title v.* Herring ,* the limitation to the “ heirs 
male^of the body,” was in a subsequent part of 
the will clearly explained, nay, even expressed 
to mean sons. In this case we have no such ex- 
pression or explanation. In Archer’s case,j the 
limitation was to the next heir , in the singular 
number, and words of limitation were juperadded, 
viz. to the heirs of the body of that next heir. In 
Cheek v. Day , I 4jbe devise was to the heir in the 
singular number, and words of inheritance in fee 
were grafted upon that limitation. In Walker v. 
Snorvy § the same circumstances occurred, and it was, 
moreover, clearly a description of the person. Lisle 
v. Gray (| was nearly similar to Goodtitle v. Her- 
ring** where the words heirs male of the body, 
were explained by the will, to mean sons succes- 
sively. So in Laxve v. Davies,^ occurred the 

* 1 East. 264. f Rep. 66. 

^ Moor. 593. 2 Roll. Abr. 417. (G.) pi. 7. Cro. Eliz. S13. 
Ow. 148. (cited Ld. Raym. 295. and Fit*. Gib. 24). See also 
White v. Colons, Com. Rep. 289. 

$ Palm. 359. || 2 Lev. 223. Raym. 278. 

*• i East. 264. ft 2 Ld. Raym. 1561. 
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samq explanation by subsequent words, of the limi- is*o. 

tation to the* heirs lawfully to be begotten. In <6i — v— 
Doe v. Lathing ,* not only were there gupegpdded 0™°** 
words of limitation in fee grafted on the limi- WR,GHTAHB 
tation, to the heirs of the body ; but, moreover, 
the devise was to heirs of the body, as well males 
as females ; and being of lands in Gavelkind, those 
words could not operate by way of limitation, but 
must of necessity, in order to effectuate the intentof 
the testator, operate by way of purchase. For the 
limitation, as it stood expressed, included issue who 
could not take by descent. 

In this case the testator by the word such , might 
mean to refer to children; children might have been 
the issue contemplated. Hut he had before express- 
ed, and it must be presumed he intended an entail 
that all the issue of William might inherit. Here, 
therefore, are incompatible intentions, and* the 
general must prevail against thfc particular in- 
tent. So in the case of Coulson v. Coulson,-\ it was 
argued, from the interposition of trustees, to pre- 
serve contingent remainders, that the testator con- 
templated, and intended to raise contingent re- 
mainders to be preserved, and probably it was 
so. But the general rule prevailed in that case, 
notwithstanding such probable particular intent 
to be inferred from that provision and limitation. 

William being an illegitimate son,he and his chil- 
dren were strangers to the testator. This has in a^l 

* 2 Burr. 1 100. 1 Black. Rep. 265. Et vid Durnf. and Eait. 

Rep. a note on this case. 

f 2 Stra. 1125. 2 Atk. 246, et vid Hodgson et ux v. Ambrose. 

Dougl. Rep. 
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i8so. such cases furnished an argument upon the^ gift, 
over in default of issue. The words operate as 
others ft. a gift* to the heir at law. But when ifested, he is 
others* AWO * n a * ^ aw hy descent. The question is, whether 
the testator ever intended it should go to his 
heir at law, whether by descent or by devise, until 
all the issue.of the illegitimate son were extinct. 

As to the words “ among the heirs of the body, 
“ share and share alike, as tenants in common, 
“ &c.” they have in many cases been rejected, 
where it has appeared that the testator intended 
to glvte to the whole line of the issue. It is ne- 
cessary in such cases, to hold it to be an estate 
tail, to guard against the inference from the want 
of any express limitation or implication of cross 
remainders among the .children, so as to give the 
estate of a child dying without issue* to the sur- 
vives. The cases show that it ought not to be 
implied that tfife father takes for life only, unless 
the court can raise such further implication, as to 
give the whole estate to all the children. In Doe 
v. Smith,* the devise was to M. A. and the heirs 
of her body, as tenants in common , which was held 
to give an estate tail, notwithstanding those latter 
words, and the reasoning of Lord Kenyon in de- 
livering judgment in that case, is applicable to, 
and decisive of this case. Again, in Doe v. Cooper y f 
the devise was expressly to R. C. for life only ; and 
qfter, &c. to the issue of R. C. as tenants in common; 
and in case 11. C. should die without leaving law- 
ful issued to E. II. and her heirs. The court held 


* 7T. R.53K 


t 1 East. 229. 
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that; an estate tail by implication vested in R. C., isso. 
because cross remainders among the children 

11 „ . , . , . , . , JESSON AND 

could not be implied; and although it was admitted other* v 
by the judges, that it appeared to be the particular others.* 1 ™ 
intent of the devisor that R. C. should take only 
an estate for life ; yet that intent, being inconsis- 
tent with the general and paramount intent, that 
all his issue should inherit the entire estate before 
it went over, was disregarded. The words of the 
will in that case were, on the one hand, much 
stronger for a tenancy for life ; on thS other, 
much weaker for a tenancy in tail, than thalvords 
of this will. In Frank v. Sloven,* which was a 
devise to B. F. for life, without impeachment of 
waste, and with power to jointure ; and after, &c. 
to the issue male of his tyody and their heirs ; and 
in default'* of such issue , to R. F., &c. It was 
held an estate tail in B. F., although the issue or 
children, apparently were made tfte stock of a new 
line of heirs, and .the first estate was given ex- 
pressly for life, with powers not wanted by a tenant 
in tail. In that case also, the particular intent was 
disregarded; and the recovery was upheld, by which 
the children were disappointed. So in Franklin v. 

Lay ,f lately decided, although superadded words 
of inheritance occurred in that case also, the same 
principles of decision were upheld. In Mogg v. 

Mogg, t where the first devise was to children for 
life, and the remainder to the issue of the children 

* m 

* 3 East. 64 8. 

t Before the Vice-Chancellor, 3rd May, 1820,^?ot reported.— 

See the note at the end of the report of this case. 

+ l Meriv. 654. Some of the children were unborn. 
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and their heirs, as tenants in common ; and iq de- 
fault of such issue ove r, — it was held on the doctrine 
ofCy-pres, where the limitations would otherwise 
have been void as a perpetuity, a devise to the 
children, as tenants in common in tail, with cross 
remainders. In Mogg v. Mogg, t he limitation was 
void, as against the policy of the law, and the 
Court might on that account have refused to in- 
terfere. Here is no such impediment, and the 
children cannot otherwise than by giving an estate 
tail to the parent, take such interest as the testa- 
tor intended. If, according to the argument, 
the children would take estates only for life, the 
necessary consequence is, that the parent must 
take an estate tail ; otherwise the intention of the 
testator is frustrated. # He intended to provide 
for the issue, and they would have n« provision. 

If «thc gift had been to “ children ,” instead of 
“ heirs of the body,” the same argument would 
have arisen. The word children, when used as a 
class , gives the same interest. That appears by 
the authority of the Court of K. B. in Doe v. Web- 
ber,* a case in which there was a devise to M. H. 
and her heirs ; and in case M. H. should die and 
leave no child or children to J. B., &c. The 
Court held that child or children meant issue, not 
confined to immediate, but extending to the re- 
motest descendants. Such was the opinion of that 
Court upon a question, whether it was an estate 
tail, or. an executory devise ; whether the words 
child or ^ildren, in the contingent clause, intro- 
ducing tKe remainder over, reduced the fee before 


* l B. and A. 713. 
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givqn toan estate tail. Upon which point, nothing is is«o. 
to be collected in that case, except from the words 
introducing the devise over itself. But in this case, others 
it is an express devise in tail ; and the intention JJJI" *** 
clearly appears not to give any estate to the heir 
at law, until the remotest issue of W. are extinct. 

As to the intention, the Respondents haveargued isth June, 
nothing. They rely on the rigid legal construc- 
tion of the words. They contend, 1. that under 
the power, the heirs of the body must take as pur- 
chasers ; and if so, as children. 2. That in default 
of appointment, they take as tenants in co{4^non ; 
again, as they argue, as children. Lastly, they say, 
the limitation introducing the remainder over, viz. 
in default of such issue, directly refers to “child? 
the last antecedent ; and therefore issue in that 
place means children as before. To the argu- 
ment, the answer is, that the donee might have 
appointed to any of the heirs Of the body, con- 
sidering them as a class. Which of the words 
come first, and which last, is immaterial. The 
power is to appoint to heirs as purchasers, and not 
as descendants. Such a power cannot break the 
estate tail ; it would not do so if the devise were 
to children. Taking the word to be “ children,” 
according to their construction, he might appoint 
to any of his descendants. Liefe v. Saltingstone.* 

Under the power in this case, William might have 

• 1 Mod. 189. In that case the devise was to the wifi for 
life ; and “ by her to be disposed of to such of my children, Ac. 

and the judges being a majority who decided th^iffese, relied on 
the word ** dispose as implying such a power as the testator 

himself had, which was to dispose of the fee.— -See the next page. 
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i st'o. given the estate in fee * to a person filling the cha- 
racter of heir of the body. It is said that there 

JKSSON AND . J , . « •*}. 

others v . are no words empowering such appointment, jduc 
orutiiB. AKD t ^ ie authority last cited proves that words of in- 
heritance are not necessary, even if the devise had 
been to “ such children” Sec. In Doe v. Goldsmith 
the devise was to F. G. for life, and after, &c. to 
the heirs of his body , &c. as F. H. should appoint ; 
and in default of such heirs of his body, then imme- 
diately after his decease to J. G. In that case 
heirs of the body must mean children, if they do 
so in thft ; and so it was argued. Yet the court held 
it to be an estate tail by implication. Such a power 
was never adjudged to defeat an estate tail, t 
As to Doc v. Gojf, where the devise was to M. 
and the heirs of her body, as tenants in common, 
and not as joint tenants ; but if such i&ue should 
die Before he, she, or they respectively attain 
the age of twenty-one, then to J. M. and his 
heirs, it was held an estate in the children, in 
common in tail, chiefly upon the effect of the 
* Upon the general question, whether a fee simple may be 
given under a power to appoint among the heirs of the body, 
issue, children, &c. without any additional words to extend the 
power. See Sugden on Powers, 9. c. s. 10. In the King v. 
Marquis of Stniford, the Court said they would not determine the 
general question, but relied on the efficacy of the words manner 
and form. The power in Phelps v. Hay had the same words. 
Sugden on Powers. Appendix, No. 18. — See ante, p. 9. 

t 7 Tau. Rep. ‘209, and 2 Marsh. Ilep. 517. Mr. Sugden 
added, arguendo, that the case was free from prejudice, because 
Do^ v. Jfisson was not cited or noticed. V. Post. 44. 

t That remainders in default of appointment are not suspended 
or kept in contingency by powers annexed to, or which accom- 
pany preceding estates. See Cunningham i>. Moody, 1 Ves. 174. 
Doe v. Martin, 4 T. R. 39. j and the same doctrine as to personal 
property, 1 Vcs. 210. 2 Ves. 208. Amb. 365. 
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woids preceding the limitation over. As to Gretton isso. 
v. Howard,* * the devise was to A. H. she first v— — ^ 1 

paying all my just debts, &c. ; and after her decease, other *** 0 
to the heirs of her body , share and share alike, A||D 

more than one ; and in default of issue, to be law- 
fully begotten by me, to be at her own disposal. 

The case was decided on the peculiar language 
of the will importing that the gift was not after an 
indefinite failure of issue. Doe v. Covey, -f which 
is not yet reported, depends on the principle of 
Doe v. Laming.% The children themselves, in each 
of those cases, by the effect of the suftenadded 
words, took a fee as the stock of a new inheritance. 

In Seaward v. JVilloch,\ the estate was given to 
the issue expressly for their lives only. The 
ground of decision was, that the will shewed a 
single intent to create a succession of estates for 
life, not warranted by law. And it could hot be 
modelled as an executory devise, as in Humber- 
stone v. Humberstone , || in Chancery. But here 
the devise does not confine the estate to the chil- 
dren, to an interest for life ; but, on the contrary, 
clearly means to give an inheritance. 

It is argued, that he meant the children to take, 
if more than one, because he gives to one child, 
if there should be but one. No doubt that was his 

* 6 Tau. 94. f In the K. B. % 2 Burr. 1100. 

§ 5 East 198. This was a devise to A. for life ; and after him 
to his eldest, or any other son after him for life ; and after >hem- 
to as many of his descendants, issue male, as shall be 'heirs of his 
or {heir bodies , down to the tenth generation, during their lives. 

|| 1 P. W. 332. This was a devise to trustees to convey, &c. to 
children of unborn children for life, which the Court, upon doc- 
trines of equity modelled, by decreeing conveyances to existing 
children for life, and to unborn children in tail, &c. 
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i8zo. intention, and that they should take as purchasers ; 

V but be also intended that children’s children, to 

JBS80N AND ,, • . , 

others v. the last generation, should inherit before *the estate 

others 7 . ATO shoul^ go to the remainder-man. In the case of 
one child, he meant that the one child should take 
the inheritance ; and a limitation to children, or 
a child, as a class, is sufficient to give such interest. 
It is said, that in the power enablingappointment 
to the heirs of the body, there are no words of 
inheritance j and that, therefore, the appointment 
of an estate of inheritance is not authorized by the 
powe^j,” But it is settled, that where there is a devise 
to the heir, although there are neither words nor 
intent expressed to give him the inheritance, and 
although the estate vests in him by purchase, as a 
person described, yet he may take the whole inhe- 
ritance. Burchett v. Durdant* was decided on 
this principle. The objection was taken in that 
case, for the want of words of inheritance ; but the 

* This case is reported in a former proceeding between dif- 
ferent parties, but upon the same question and title, in 1 Ventr. 
834, under the name of James v. Richardson. Upon the writ 
of error in the second proceeding it is reported, 2 Ventr. 311, 
under the name of Burchett v. Durdant ; and upon the point 
urged in the above argument, the Court certainly held that G. D. 
took an estate tail, upon the ground that heirs is nomen collect ivum. 
But the Court further held, “ that in case the first words, (viz.) 

“ of the body now living, would carry but an estate for life 

“ to U. D. yet the subsequent words would make an entail in 
11 him, (wr.) and to such other heirs , male and female, as he 
“ should hereafter happen to have of his body. This would clearly 
“ vest an #mtail in G. D. he being heir of the body of Robert, 
“ surviving Robert.” This case is also reported by Keble, 
8, 882, Pollexfen, 457, Jones, 99, Levinz, 2, 282, and Raymond, 
SSO, as between James and Richardson : and in Carthew, 154, 
Skinner, 205, and Comberbach, 158, as between Burchett v. 
Durdant. 3 
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Court held it was a fee* in the person described, isso. 

as heir of the body now living. Such lin^tation - v— — ' 

operates ‘doubly ; first, to point but the person, others *.* D 
then to give the inheritance. That is an authority 
depending upon three judgments in the courts 
below, and two in this house. The children, there- 
fore, in this case, must take an estate of inheri- 
tance, and for that purpose, William must take an 
estate tail. In Wharton v. Gresham, f although 
the devise was to sons,t one branch only of issue, 
the Court held, that the tenant for life had an 
estate tail. In Hodges v. Middleton the^ words 
child or children are used throughout the will, the 
limitation over is on failure of children, not issue. 

The Court collects the intention to give the 
parent the inheritance; from the use of these words 
as a class.. So in Jones v. Morgan, || Lord Thurlow 
held, that where children are to take as a class, 
they must take as heirs. 

As to the argument founded on the word such , 
and its reference to the immediate antecedent 
child; the words are “ for want of such issue ; * 
and the fair construction, even grammatically, is not 
by a narrow reference to the last preceding ob- 
ject designated, but generally to all the limitations, 
to “ heirs, issue, or children.” Reading all the 
clauses of the will together, it means in default of 
all the issue before named or specified. It is said, 
the testator himself has explained what he means 

* This must be understood fee-tail, for such was the decision. 

+ 2 Black. Rep. 1083. ' 

$ It was to A. and his sons in tail male ; and for want of such 
issue over, and A. had no issue at the date of the wi!l, ( or at the 
death of the testator. — See Wilde’s case, 6 Rep. 16. 

j Dougt. Rep. 425.— See post, p. 38. || 1 B. C. C. 206. 
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by heirs of the body. But he does not say {hat 
children only are to take as heirs of the body ; but 
that they are toMke in the first instance, the first in 
the order of succession. So in Robinson v. Robinson ,* 
and Pierson v. Vickers ,f the word such occurred, 
following the word “ son” in the first, and “ sons 
and daughters” in the latter case. Yet the Court 
held in both those cases, that the word “ such ” re- 
ferred to issue generally, and was not restricted to 
sons and daughters. So also in Doe v. Goldsmith. 

The question, whether cross remainders are to 
be implied between the children as tenants for life, 
ought to be decided for the satisfaction of the 
Plaintiffs in Error, if the judgment is against 
them. It ought to be ascertained by the judg- 
ment, which of the Plaintiffs below are entitled, 
that the Plaintiffs in Erroi may know the grounds 
on winch they are deprived of the estate, if that 
should be the result. 

The words heirs of the body having, in the present 
case, been considered to mean children , the subse- 
quent words, “ and for want of such issue,” were 
held by the judges in the Court below to refer only 
to children j for such , it was said, is a word of refe- 
rence. Butwhy, itmaybe asked, not extend it to the 
heirs of the body , to whom the estate was expressly 
given ? There is certainly considerable evidence, 
on the face of the will, that the testator intended 
that William’s children should take by purchase ; 
but'theijD is stronger evidence that he meant them 
to dike such an estate as they could transmit to 
their issue, so as to include all, 11 the heirs of the 
“ body of William issuing” for want of which 


* I Burr. 38, and 2 Vcs. 225. t 5 East. 5t8. 
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only he intended the estate to go over to his own 
right heirs. Some stress was laid upon (£e cir- 
cumstance that the estate wast&cpressly devised other's^” 
to William for his life. But that circumstance has WMOHT AN& 
been disregarded in similar cases, even where the 
strong negative words only and no longer have been 
superadded. But it is material in this view, that 
it shows, by opposition, that he ’did not intend 
the children to take life estates only. “ To William 
“ for life, and after his decease to his children.” 

Had he intended them also to take for life only, he 
would, of course, have said so. Lord Mansfield 
often truly observed, that when a man gives a 
house to one, he always means to give the entire 
interest in it, the same as if he had given him a 
horse. To effect this intention the Courts have 
gone gregit lengths, to* supply by other words and 
implications, the want of express worda of in- 
heritance. This is the only case in which express 
words of inheritance have been cut down to life 
estates only, and this in order to effectuate a sup- 
posed intention, which in itself is absurd, and evi - 
dence of which is wanting on the face of the will. 

It is said, the provision and devise, if one child, 
to that one, includes the other case, viz. of there 
being more than one, in which case they were all to 
take. Granted. But still it remains to show, that, 
because the children were to take, they were to 
take life estates only. “ If but one child, the whole 
“ to that one child,” i. e . the whole estate?, and 
also the testator’s interest in it. This is what the 
testator meant, although his meaning cannot in this 
way be effectuated. The gift over, “ fo» want of 
“ such issue,” afforded irresistible evidence of the 
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i8to. intention that the estate should not go over until 

‘ a general failure of William’s issue. The force of 

otoem those words wasfjfcken away by considering them 
other* AH ° apply only to children. The will, as it stands 
by force of the decision in the Court below, is 
certainly a very different disposition from that 
which the testator intended to make. 

The will made by the judgment in the Court 
below is to William for life : remainder to his sons 
and daughters as he shall appoint, but not giving 
them more than life estates : in default of appoint- 
ment, to his sons and daughters share and share 
alike for their lives; and if there shall only be one 
child born, the whole to that one for life; and 
after the death of each child, his or her share 
over. 

It was only by this conslruction that it was pos- 
sible te weaken the force of the words “ for want 
“ of such issue.” Lord Northington has observed, 
that “ for want of such issue,” means for default 
of such issue. There is something, he adds, of pecu- 
liar force in this expression, and the law supposes 
the inheritance already attached in the first taker, 
but liable to be defeated by a subsequent event, 
his dying without issue.* So Mr. Justice Lawrence 
said, in f Pierson v. Vickers , that these words are 
always construe'd to mean an indefinite failure of 
issue, unless restrained by other words. In this 
case there are no such words, nor any authority in 
the books for the construction which has been put 
uporf the* words actually used by the testator. 

It is immaterial whether the words were heirs 
of the body or children , in either case the intention 
* T. R. 227, note. f 5 East. 552. 
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'would be equally apparent to pass the inheritance. isto. 

A tenancy in common is incompatible with an ' 

J % JESSOtf AND 

estate taib in the parent, but th^f’does not prove othbm v. 
that the testator intended the children to take for other». A * D 
life only. * 

The following rules may be safely laid down : 

I. That a devise may, in favour of the inten- 
tion, include all a man’s possible issue, although 
in terms only a particular class is included. 

II. That if words are used which denote an 
intention to give the estate to the children by 
purchase, they shall take in that character, where 
they can take by force of the will, such an estate 
as will include all the issue, so that the estate may 
not go over before a total failure of issue. 

III. That although such an intention is ap- 
parent, ye{ where the general intention, viz. to 
include all the issue, can only be effectuated by 
vesting an estate tail in the parent, he shall take 
that quantity of interest in opposition to the 
words of the will. The particular intent of the 
testator shall be sacrificed in favour of his general 
intent. 

The leading authority on the first rule is Ro- 
binson v. Robinson .* There the testator devised 
his estate to Lancelot Hicks, for- and during the 
term of his natural life and no longer , provided 
that he altered his name to Robinson, and lived 
at his house of Boclyne. And after his decease to 
such son as he shall have lawfully to be begotien, 
taking the name of Robinson j and for defaurt of 
such issue then, I bequeath the same to my cousin, 

Wm. R. and his heirs for ever. The judges certi- 

* 1 Burr. 38, and 2 Ves. 2 25 . 
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fied that Lancelot must by necessary implication to 
effectuate the manifest general intent of the tes- 
tator, be construed to take an estate in* tail male, 
he and the heirs*of Jjis body taking the name of 
Robfnson, notwithstanding the express estate de- 
vised to him for his life and no longer.* This 
cause was decided the same way in the Court of 
Chancery ; find afterwards, upon great con- 
sideration, was affirmed in the House of Lords.f 
It was the leading authority upon which Lord 
Kenyon decided many similar cases, all of which 
will be over-ruled, if the children in this case 
shall be held to take for life only. 

The power in this case is in favour of the Plain- 
tiff in Error; but we may strike out the power, 
without weakening the effect of the other words, 
upon the authority of Se&le v. Barter. | 

In t Robinson v. Robinson , the limitation, after 
Lancelot Hicks’ decease, was to such son as he 
shall have lawfully to # be begotten, taking the 
name ; and for default of such issue over. 

Will any lawyer attempt to distinguish the 
cases, with a view to show that Mr. Robinson in- 
tended to include all Mr. Hicks* issue, and that 
Mr. Pershouse did not intend to include all Mr. 
Wright’s issue. 

The case cff Robinson v. Robinson is a decisive 
authority also in favour of the general construc- 
tion of the words “ for want of such issue.” 
According to the decision of this case in the 
Court below, the will in Robinson v. Robinson 

* And (it should be added, to complete the proof of the pro- 
position,) the express devise to his son. 

f 3 B. P. C. 180. f 2 Bos. and Pull. 485. 



ON APPEALS AND WUCTS OF ERROR. 


33 


should have been construed as giving an estate for imo. 
life in Lancelot, with remainder to his first son v — v— 
for life, with remainder over. Shere no words "themT 
like heirs of the bodu intruded # themselvcs. It*vas wr,g,,t *amd 

^ , OTHERS. 

not necessary to take away the iorce of any words, 
but merely to put a plain construction on the words 
which the testator had actually used ; and they 
yvere simply to Lancelot for life, then to such son 
as he should have, and for default over. 

In the case of Pierson v. Vickers which was 
decided by Lord Ellenborough, C. J. Lau rence, 

J. Grose , J. and Le Blanc , J. the limitations 
were to the testator’s daughter, Ann, and to 
the heirs of her body lawfully to be begotten, 
whether sons or daughters , as tenants in com- 
mon, and not as joint -tenants; and in default 
of such isstfe, to his sisters for their joint l|ves ; 
remainder to a trustee to preserve contingent re- 
mainders : and after the decease of either of them, 
to all and every the child aifd children of, &c. whe- 
ther sons or daughters , and their heirs and assigns 
for ever, as tenants in common, and not as joint 
tenants : it was held that Ann took an estate tail, 
notwithstanding the argument, that the testator 
had explained heirs of the body to mean children, 
viz. sons and daughters. How, said Lord Ellen- 
borough, do you get rid of the words, “ in default 
t( of such issue?” Such , it was insisted, had re- 
ference to sons and daughters. The testator, , it 
was said, meant the estate to go over, if Ann l*ft 
no sons or daughters living at her death. But 


VOL. II. 


* 5 East. 54 8. 
D 
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Mr. Justice Lawrence asked, what is there in the 
' will to confine the words, “ in default of issue,” 
to issue livin£*ht the time of Ann’s death ? Be- 
cause, (it was answered,) a fee was before given to 
the children;* but the learned Judge added, “ these 
“ words are always 'construed to mean an inde- 
“ finite failute of issue, unless restrained by other 
« words.” This is a decisive authority. Where is 
the distinction between the cases? The devise here, 
it may be said, is expressly to W. for life ; whereas, 
the other devise, is in one sentence to Ann and 
the heirs of her body. But we have seen, that 
an express devise to a man for his life and no 
longer, is in these cases immaterial. It is imma- 
terial, Lord Thurloxv observes, in Jones v. Morgan , 
that the testator meant the first estate to be 
an estate for life. “ I take it that in* all cases the 
“ testator does mean so. I rest it upon what he 
“ meant afterwards. If he meant that every other 
“ person, who shoulcPTbe his heir, should take, he 
“ then meant what the law could not suffer him to 
“ give, or the heir to take as a purchaser. All 
“ possible heirs must take as heirs.” If then we 
discard as utterly unwarranted by law this distinc- 
tion, the next difference is, that the testator, in 
the supposed explanation of what he means by 
“ heirs of the body,” in the one case speaks of 
children , in the other of sons or daughters. Children 
i\a stronger expression in favour of an estate tail 
tljan ‘sons or daughters. Sons or daughters, it 
may be said, mean males or females. No doubt 


* Not so expressly to the children of the daughter. 
6 
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they do; but considered, as the words in our 
case have been in the judgment belpw, they mean 
males or females who are “ son$ anct daughters ,” ^iot 
males and females who are grandsons and grand- 
daughters. Besides, in Pierson v. Vickers , the tes- 
tator had expressly in a subsequent part of the will 
Said, that, when speaking of sons or daughters, lie 
meant children , and children only. For in the de- 
vise over to the children of his sisters in fee, (who 
took strictly by purchase,) he says, “ to their chil- 
“ dren, whether sons or daughters.” Did this mean 
whether grandsons or grand-daughters? If not, 
how was that meaning collected in the prior part 
of the will, except from the very words which are 
found in the present case, and lead to the same 
construction. But in our case, it may be urged, 
that the testator says “ if only one child,”* &c. 
The same thing is implied in Pierson v. Vickers , 
for it is quite clear that if tfyere had been only one 
child, he was as competent to take as an only 
child in our case would be. In both of the cases 
there was a manifest intent to include all the issue. 
In the case of Pierson v. Vickers , that intent was 
effectuated in the face of obstacles which do not 
occur in this case. It is impossible that the de- 
cisions in the two cases can stand together. 

The case of Doe and Burnsall * was relied upon 
as supporting the judgment in the Court below, but 
there the children took the fee ; the words Jbchjg 
large enough for that purpose ; and therefore that 
case, like many others, must be classed under the 
second rule above noticed, and cannot govern a 'case 
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in which, if the children do take by purchase, the 
consequence may be, that neither they nor their 
issue may eve? derive any benefit whatever from 


th<? devise. 


The only cases which were relied upon in 
favour of the words “ for want of such issue,” 
being construed “ and after the deaths of 
the children,” were Hay v. Lord Coventry ,* 
and Dam v. Page.] But those cases differ, 
toto ccclo , from the present. There, after a re- 
gular provision for sons in tail, a limitation 
was added to daughters without words of in- 
heritance ; and for want of such issue over. That 
is not an improbable disposition, and cannot be 
compared with this case. Upon the judgment in 
Dam v. Page , Lord Kenyon has made the fol- 
lowyig observations : — “ The case *of Demi d. 
“ Briddon v. Page , has been relied on by the Plain- 
“ tiffs in Error, where L,ord MansJicld intimated 
ft an opinion that there was a blunder in the will. I 
“ find myself pressed by whatever fell from so great 
“ a judge, audit is always with doubt and distrust 
** of my own mind that I differ from him in opi- 
“ nion ; but I am not prepared to say that there 
“ was any blunder in that will. There the devisor 
<c gave to S. Nash, the son of T. and M. Nash, for 
** life, remainder to trustees to preserve contingent 
“ remainders, remainder to the first and other sons 
*tof S. Nash, and the heirs male of his and their 
bodies ; then having provided for the male heirs 
“ (who are generally the favourites in cases ofland- 


* 3 Term Rep. 83. + And the note, 
t In Dacre v. Dacre, 8 T. R. 1 16. 
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“ edproperty), it is not improbable that it shpuld oc- 1 890. 

“ cur to the testator to provide for the present gene- -v — — * 

“ ration, and therefore he devised %<S all and every others*” 
“ the daughters of the body of T. Nash, by*his WR1GHT a»b 
“ then wife, and for default of such issue, to the 
“ right heirs of T. Nash for ever. Now, when there 
“ is nothing in the will to lead to such.a supposition, 

“ why should it be supposed that that was a blunder 
“ which brought forward the daughters of sons in 
“ preference to the issue of the sisters. I have 
“ known many cautious testators make limitations 
“ in their wills like that.” In the above case 
clearly all the children took by purchase; the 
sons express estates of inheritance, the daughters 
estates of freehold only. It was not a gift to chil- 
dren generally, but to daughters, a particular class 
of issue. Ami the words, “ for want of such issue,” 
were satisfied by the previous estates of inherit- 
ance in the sons, and the life estates in the daugh- 
ters. It never occurred to any judge that that 
case clashed with Robinson v. Robinson , or Pierson 
v. Vickers , which are clear and decisive autho- 
rities, that in a case like this, the words, “ for want 
“ of such issue, ” mean a general failure of issue. 

This is the first case in the books in which the 
force and operation of the words “ heirs of the 
“ body” have been so frittered away; but even if 
it be conceded, that the testator has explained 
the words heirs of the body to mean children , yet 
it would equally follow, that all the posterity |of 
William were intended to take. 

In Wilde* s case * there was a devise to A. for life. 


* 6 Rep. 16, Mo. 397. 
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ism remainder to B. and the heirs of his body, reman* 
— * der to Rowland Wilde and his wife, and after their 
others v. decease^ their children , Rowland and his wife 
others. AND then having a son and a daughter , it was ruled that 
“ they'took joint estates for their lives : but if A. 
«* devise to B. and bis children or issues, and he 
“ hath not iqgue at the time of the devise, the same 
** is an estate tail.** According to Moore's re- 
port, Pop ham, and Gawdy, held that Wylde took 
an estate tail, notwithstanding that he had children 
living at the time of the devise, though Fenner and 
Clench thought it was only an estate for life, all 
agreed that it was an estate tail if no children. In 
the present case William had no children at the 
time of the devise or at the death of the testator. 

So a devise “ to William for the term of his life 
“ (as in the present case), and after his decease to 
“ thts men children of his body ; and if William 
“ die without man child of his body,” then over 
was held to be an estate tail in William .* There 
are other authorities to the same effect. 

The case of Hodges and Middleton ,+ bears 
closely upon this, if the words, heirs of the body, 
are to be read as children. There the devise 
was of real estate to A. and at her death to her 
children, and in case of failure of children, over. 
A. had issue living at the death of the testatrix, 
and at the date of the will. The court inclined to 
think that A. took in tail, but if she took only for 
lifa they held that the children would take in tail. 
It is a powerful authority against the decision in 
the present case. 

So in Seale v. Barter, X where the devise was 

* 1 And. iS. f Doug. 431. J 2 B. and P. 485. 
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to tite testator's son John and his children* use. 
lawfully to be begotten, with power fot him to v — -v— ' 
settle the *same on them ; and for^defa\||jt of such others *. 1 * 
issue, over. John had no issue at the date of*the others.**- 
will, and it was held that he took an estate tail. 

> No answer was attempted to be given to these 
authorities, which directly prove |hat William 
Wright became entitled to an estate tail under 
Pershouse's will. 

It is not necessary to demonstrate that the inten- 
tion cannot be effectuated under the second rule. 

It is clear, that, if the children are to take by pur- 
chase, they cannot take all the interest which the 
testator intended. The very decision in their 
favour gives them merely life estates as tenants in 
common, which in event might not give to them 
any beneficial interest. In all the cases which it is 
possible to cite from the books, where the heir^have 
been held to take by purchase, the words of the 
will were sufficient to give them an estate, which 
would include all the issue for whom the testator 
intended to provide. There are several cases ac- 
cordingly, in which, although the children taking 
by purchase, would take an estate tail ; yet that 
construction was not adopted, because cross re- 
mainders could not be raised between them.* 

The consequence of the exclusion of the 
case from the second rule, is, that it falls within 
the third. Certainly the intention that the chil- 
dren should take as tenants in common is incifm- 
patible with an estate tail in the parent ; but it 
has long been the settled law of the land, that 
that circumstance shall give way to the general 
* As to implication of cross-remainders, sec post, p. 47, note. 
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1690. intention to include all the issue. King v. Burch - 

* v— — ' a n+ j) oe V- ylpplin, t .Doc v. Doe v. Coo- 

pthe»*». ant| Pearson v. Vickers, II have decided this 

omum! ** D P 0 *? 4 beyond the reach of controversy. It will 
be conceded, that all William's possible issue 
can only take through him. He therefore, to 
effectuate the, testator’s manifest general intent, 
must be held fco take an estate tail. 

For the Defendants in Error — PP, E. Taunton 
and C. Puller . 

The ejectment was brought on behalf of the 
children ; and an attempt was made to argue 
the case, on the ground that cross remainders 
were to be implied among the children. But 
as the heirs were made jrarties to the action in 
a distinct count, the Court refused *o hear that 
argument ; and the judgment was entered up on 
the count for the heirs, which might be applied in 
favour of the children. If cross remainders can 
be implied, the entry of the judgment is wrong. 
But this docs not affect the substance of the case. 
The proposition to be maintained is, that William 
took only an estate for life, with remainder for 
life to the children. On the other side they con- 
tend that the testator had two intentions, and that 
one is paramount ; viz. that the estate shall not go 
to the ultimate remainder man, until after an indefi- 
nite failure of issue. There is no such paramount 
intent.. The testator designates the class of per- 
sons among whom the power is to be exercised, 
and gives the estate over, on failure of the ob- 

* Arnbl. 379 . 4 T. Rep. ‘296. + 4 T. Itep. 8S. 

f 7 T. Rep. 531. $ 1 East. 229. || 5 East. 548. 
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jecte of the power, if they should not be living isto. 
at the death of the tenant for life. That the words 
** heirs, or heirs of the body,” have pot arrays their omits e. 
strict technical meaning in so extensive a sense 
as the Plaintiffs in Error contend, it is sufficient to 
quote Archer’s case.* That case is riot indeed 
applicable in terms, which can rarely happen in 
the case of a will. But it may be cited to prove 
that there is no such essential virtue in the word 
heir, that it must carry the estate to all generations. 

Walker v. Snow, f Lisle v. Gray,% White v. Collins , $ 

Lazve v. Davies, || Doe v. Laming,** and Goodtitle 
v. Herring , ff may be adduced in proof of the 
same proposition. 

In Laxve v. Davies , the devise was to B. and his 
heirs, lawfully to be begotten, that is to say, to his 
first, &c. sons successively to be begotten of the 
body of the said B. ; and the heirs of the bfody of 
such first, &c. sons successively, &c. remainder 
over. That was held an estate for life in B. not- 
withstanding the subsequent limitation, to the 
heirs of the body of, &c. In the cases before 
cited, the words heirs of the body, or words equi- 
valent, were contained in the instrument creating 
the limitations. Yet persons designated by those 
words were held to take by purchase. These words 
therefore may give less than the inheritance. In 
Goodtitle v. Herring , Lord Kenyon, speaking of 

* 1 Co. 66. f Palm. 359. 

t 2 Lev. 223. Raym. 278. § Com. Rep. 289. 

|| 2 Lord Raym. 1561. 

** 2 Burr. 1 100. 1 Black Rep. 2 65. et vide 3 Durnf. and 
East’s Rep. a note on this case. 

ff 1 East. 261. 
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laso. the technical force of those words, in deliver* 
* n ® judgment, says, “ it never has been decided 
OTHER*#. ** that tMttee words might not be otherwise ex* 
o?H*»fc A,r0 ft plained in a will by the testator himself. They 
iC were a* explained in Lawe v. Davies : ” and 
afterward he adds, ** In former times' indeed*, 
«* greater strictness was attributed to the meaning 
* c of the Words, * heirs of the body.* ” Here those 
words, as they are explained by the testator, are 
descriptive of the class of persons among whom 
the power was to be exercised ; and it is the mani- 
fest intent of the testator, that if no such objects 
should be living at the decease of the tenant for 
life, the estate should go to the remainder-man. 

The words of the will are to be weighed and 
considered, and also the fact that William was a 
natural son of the sister of the devisor. If the 
will hfcd ended at the words “ heirs of the body,” 
where it occurs in the limitation over, for want 
of appointment, William, though the previous 
estate is to him expressly for life, would un- 
doubtedly have taken an estate tail. As to 
the argument founded on Seale v. Barter ,* if 
it is supposed to show that such a power of ap- 
pointment is sufficient to give an estate tail, no 
such thing was decided in Seale v. Barter: nor do 
we argue that such power of appointment cannot 
possibly subsist with an estate tail, or that it is in- 
consistent with its nature. The limitations in 
Sea(\ v.JBarter are very different from the limi- 
tations in this case. In Seale v. Barter the question 
arose upon the codicil, which the Court held ought 
to be cbnstrued without reference to, or not tp be 

* 2 B. and P. 4S5. 
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controlled by, the will. By the codicil the estates tato. 

were devised to J. S. and his childret£ lawfully J — ' 
to be begbtten, with power for J. S. t$$ettle the o”hb** A ” 
same on such of them as he shoi^El think proper ; 
and for default of such issue, to, Such a 
devise, without doubt, gave an estateSiil to the 
son, no child of J, S. being in existence at the 
date of the will, or the death of the* testator : and 
the Court properly held, that the power given to 
defeat or abridge the estate tail by appointment, 
did not of itself destroy that estate. 

In this case there is no paramount intention that 
the estate should not go over, but upon indefinite 
failure of issue. The words “ heirs of the body ” 
must receive a limited construction. The testator 
himself translates the words, and shows what per- 
sons he means by “ heirs of the body.” In the first 
instance, clearly he must mean the childrtn. If 
so, can he in the subsequent use of the same words 
mean something different ? To make the will con- 
sist with the construction attempted by the Plain- 
tiffs in Error, a multitude of words must be struck 
out of the instrument, “ Share and share alike, as 
“ tenants in common ; and if but one child, the 
“ whole to such only child” All these words must 
be expunged. According to their construction, 
the former clause of these words is inconsistent, 
and the latter superfluous. 

The words, “ in default of such issue,” must refer 
to the issue contemplated, as objects qf the ppwer 
of appointment, not issue indefinitely. Between a 
devise over to right heirs, and to a stranger, there 
is a material distinction. In the former case the 
party dies virtually intestate : for the devise is in 
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operative* the heir takes by descent. But where 
the devisees to A. B. and then over to a stranger, 
he can only take in the event speciall/ provided 
by the testator. 1 ®* An heir at law is not to be disin- 
herited, J>ut by express words or necessary im- 
plication. A special object of bounty must bring 
himself within the intent of the testator. Here the 
plain intent is* that if there should be no children 
of William, the estate should go over to the sister. 
“ Heirs of the body” cannot here consistently mean 
all generations of issue, as in case of an estate tail. 
The donee of the power could not have appointed 
so as to give indefinitely to his issue for ever. 
William, (for instance,) could not have appointed to 
his eldest son, grandson, great grandson. &c. The 
clear intent was, that lie should limit to the chil- 
dren living at or before his death. Could he pass 
by the«existing generation, and appoint to a future 
descendant, however remote ? That is forbidden 
by the law against perpetuities. 

The provision in default of appointment for 
the special event, if there should be but one child, 
that he should take the estate, manifests the intent 
of the donor, that the power should be exercised 
among children. There is but one case adverse to 
this construction, Doc v. Goldsmith.* It is an 
extraordinary argument to say that case is free 
from prejudice, because former cases were not 
there cited. That is rather a ground to impeach 
the futhorily of that case. If there is plain de- 
marcation of the objects to which the words 
heirs of the body are applied, the power of appoint- 
ment eannot be extended beyond them. The 

* 7 Taunt. 209. 
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limitation over, is not in default of th$t» issue of two. 

William, pr generally, but in default o £*such issue, v v-— 

i. e. the particular objects of the appointment. others *. 

“ Heirs of the body,” in the clause conferring other*^ AWD 
the power, and the limitation in default (^appoint- 
ment, means such heirs within a limited time, the 
life of William, the donee of the powpr. In default 
of such issue , can only mean such specific issue as 
before designated. There is, therefore, a total 
absence of the supposed paramount intention to 
give the estate over, only upon indefinite failure 
of issue. If so, the secondary, as it is called, being 
in fact the only intent, must prevail. 

There are no words of limitation superadded, 
and consequently the children must take for life, 
according to the doctrine established in Hay v. 

Earl of Coventry.* There the limitation was to 
F. C. for life, remainder to her first and othfcr sons 
in tail male ; and in default of such issue, to the 
use of all and every the daughters of F. C. as 
tenants in common ; and in default of such issue 
to his right heirs. That it is to “ children” in one 
case, and daughters in the other, makes no differ- 
ence in principle ; and the limitation, over, is in 
the same words. The argument in that case, was 
not that it was to be presumed the testator did 
not mean to give an estate tail to the daughters, 
because he had expressly given one to the sons ; 
but on the contrary, that the gift to sons fur- 
nished a presumption of a similar intention* as to 
the daughters, as appears by the judgment of 
Lord Kenyon, in which, upon this point he says, 

“ I cannot find any words in the will to warrant 

* 3 T. R. 83. 
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raw. ** sttch Construction. If indeed, the word 'such 
v — —v— ^ “ hac^ndtfrbeen introduced in this clause, we 
others ** “ might, perhaps, have said,, that as issue is genus 

OTM * "u *' ** generalissimum , it should include all the progeny. 

“ But hefe the word such is relative, and restrains 
** the words which accompany it.” 

In White v. Collins ,* the first limitation was to f. 
for life, and after his death to the heir male of his 
body for life $ and the limitation over was for de- 
fault of such heir male. It was held to mean such as 
before mentioned, that is, an heir male who was to 
talfe for life. In the present case, for want of 
words of inheritance, it is, by construction of law, 
an estate for life in the children. That circum- 
stance does not, in principle, make it different 
from the case of White v. Collins, where the estate 
is given to the heir expressly for life. “These are 
cases directly applicable, as authorities to the 
words of this will. 

In the cases cited on behalf of the Plaintiff in 
Error, there was a paramount intent sufficient to 
over-rule the secondary intent. Robinson v. Ro- 
binson is the strongest of that class of cases, having 
words clearly indicating the intent, that the re- 
mainder should not take effect, but upon failure of 
all the issue of the particular tenant. The word 
used in the devise in that case, was son in the sin- 
gular number. It was argued that the word was 
intended as nomen cbllectivwn , meaning all the 
heirs'forievft*, and that the limitation over was to be 
construed and guided by that intent. In the cer- 
tificate ( that argument was adopted : and it is to 
be noticed that in Robinson v. Robinson , the tes- 
* Comyns. Rep. 289. 
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tatt^at the end gave to L. H. the perpetuity of mo. 
certain presentations in Me eerme he had v ~~ v -— • ;i 

given his estates. £££*" 

In Wharton v. Gresham ,* there was an express WRIGH ? 

..si- ...... 4 OTHEAS. 

limitation in tail. 


As to the dictum quoted from Jones v. Morgan, 
there is no doubt that to enable all the heirs to 
take by descent, the ancestor must have an estate 
Of descendible quality. That principle is not 
denied ; but the words of the will in that case 
were different from the words in this. 

Irt Bennet v. Lord TankervilleJ the limitation 
over was in case of dying without issue of the body, 
referring to the words heirs of the body , which had 
been used before. The intent that all the issue 
should succeed in turn, could not; be effectuated 
without giVing an estate tail to the parent, which 
necessarily enlarged the estate for life. In *Doe y. 
Aplin, Chandler v. Smith, Doe v. Cooper , and 
Pierson v. Vickers , the intent is clear, that the 
estate should not go over, but ypon indefinite 
failure of issue. And it is to*b« observed, that in 
all those cases, the limitation over is to a stranger, 
who is a gratuitous object of the testator's bounty, 
and must bring himself within the clear intent. 
In this devise the limitation over is to the heir. 

Frank v. Stovin is the case of an estate tail by 
implication. So in Colson v. Colson , Mogg v. Mogg, 
and * Doe v. Webb, t which were decided on special 


* 2 Biac. Rep. 1083. f 19 Ves. 170. 

$ 1 Tau. Rep. 234. The question in this case was upon a de- 
vise to F. and M. end' A. dnd the heirs of their bodies respec- 
tively as tenants in common, whether cross-remainders could be 
implied between three devisees. It was decided in the affimative. 
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ground*** In Burchett v.Durdant, the first Ques- 
tion was *vhethqr the first limitation by way of use 
was executed.' . The* decision was, that the use 
was not executed. „ But the authority of the case 
on that point has since been questioned.* A limi- 
tation to permit A. to receive, &c. would be a use 
executed. The second point in that case was, 
whether the remainder was contingent or vested, 
it being to the heir of B. now living . There was 
a son living at the. date of the will and death of 
the devisor. Under such circumstances, the court 
held it' a description of the person, and a vested 
remainder. 

In Hodges v. Middleton , t the word “ estate ” oc- 
curred in the first limitation, and it was given over 
on failure of children , tha| is, of children indefi- 
nitely, which creates an estate tail by implication, 
upon the same principle as the words issue, 8gc. 
JLieJ'x. Saltingstone is not applicable. The power 
in that case was altogether different. The decision 
in that case established only this doctrine, that a 
power of appointment may extend to an appoint- 
ment in fee. That is not inconsistent with an estate 
for life in the donee, but the contrary. By a deci- 
sion in favour of the Plaintiff in Error, the doctrines 
of implication w ould be carried beyond all former 
bounds. Here the words of the will clearly im- 
port the immediate children of the tenant for life. 
These were manifestly the heirs of the body in the 


on thfe ground of manifest intent appearing in the will that the 
estate should not be divided, but upon the limitation over go as 
an entirety. — See Roe v. Clayton, 6 East. 668, 1 Dow, 384-. 

* By Lord Holt in Broughton r. Langley, 2 L. Rayra. 873. 2 
Salk. 679. 


t Uougl. 431. - 
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contemplation of the testator. He has sb explained isso. 

himself. 

Grettonv. Howard ,* Goodtitle v.JVoolhull Doe others ^ 
v. Goff, t are all authorities in. favour of the De- "' R ‘ OH * kVD 
fendant in Error, applicable generally in language 
and in principle, if not in precise circumstance. 

As in those cases, so in this, “ such issue" must mean 
such descendants of William, to whom he might, 
and by the will it was intended, he should appoint, 
that is, children. No paramount intent is to be 
collected from the circumstances of the case. The 
fact that William was an illegitimate son, is ad- 
verse to his claim. 

The Lord Chancellor. § “ It is a general rule of 
“ law, to be collected from a consideration of all the 
“ cases, that a particular, intent expressed in a will, 

“ must give way to a general intent. It is surpris- 
“ ing that so much pains should have been taken 
“ to establish such a rule, the effect of which is, 

“ usually, to enable the first taker to destroy 
c ‘ both general and particular intent. The words 
“ heirs of the body , prima facie , mean all de- 
“ scendants $ and it is likewise a rule of law, 

* 6 Tau. 94. 

f ■ Willes, 59 ii. The devise, in that case, was to a son for 
his life, and to his male children Jor their lives, and to the male 
children descending from them. The Court held, it was a life 
estate only in the son. 

t Upon the citation of Doe v. Golf, Lord Redesdale observed, 
that the words there, “ * if such issue should depart this life be- 
“ fore twenty-one,' &c.” were insensible, if the estates arc given 
to the children for life. The estates in such case would go 
over, whether they die before or after.— See the judgment, 
post, p. 58. 

§ At the conclusion of the reply. 

VOL. II. E 
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u that all descendants should take under Shese 
“ words, ^unless they are clearly qualified and 
“ restricted by other words so as to give them 
** a more limited sense. The great judicial diffi- 
“ culty arises in the application of these rules to 
“ the words of each^will. I cannot admit that all 
“ the cases cited have been well decided : but it 
“ was hardly to be expected that judges should 
“ agree in the decision of all these cases ; for the 
“ mind is overpowered by their multitude, and 
“ the subtlety of the distinctions between them. 
“These difficulties make it the more necessary 
“ that we should deliberate before we determine 
“ this case. The decision ought to accord with 
u former authorities, if possible ; but, at all events, 
“ we must adhere to the established rules of legal 
“ construction.” Cur. actv. vult. 


The Lord Chancellor .* The question to be de- 
cided in this case is expressed in the words to 
be found in the errors assigned, the principal of 
which is, that the Courts by their judgment, have 
decided “ that the skid William Wright took only a 
“ life estate under the said will of the said £. Pers- 
“ house, with remainder to his children for life ; 
“ and that the recovery suffered by the said William 
u Wright, and Mary his wife, and Edward Wright, 
“ was a forfeiture of their estate. Whereas, the said 
“ R. Jesson, J. Hately, W. Whitehouse, J. Watton, 
“ E. Dangerfield the elder, and T. Dangerfield, al- 
“ lege for error, that the testator intended to embrace 
“ all the issue of the said William Wright, which 
* On moving the judgment. 
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M intention can only be effected by giving to the isso. 

” said Willjam Wright an estate tail, ancHthe words ' 
“ of the will are fully sufficient for that purpose.” others *” 0 
I will not trouble the House by going through * ND 
all the cases in which the rule has been esta- 
blished; that where there is>a particular and a 
general intent, the particular is to be> sacrificed to 
the general intent. The opinion which I have form- 
ed concurs with most, though not with every one of 
those cases. A great many certainly, and almost all 
of them coincide and concur in the establishment 
of that rule. Whether it was wise originally to adopt 
such a rule might be a matter of discussion ; but 
it has been acted upon so long, that it would be 
to remove the land-marks of the law, if we should 
dispute the propriety of applying it to all cases to 
which it is applicable. There is, indeed, no rea- 
son why judges should have been anxious to set 
lip a general intent to cut down the particular, 
when the end of such decision is*to give power to 
the person having the first estate, according to the 
general and paramount intent to destroy the in- 
terest both under the general and the particular 
intent However, it is definitively settled as a 
rule of law, that where there is a particular, and a 
general or paramount intent, the latter shall pre- 
vail, and courts are bound to give effect to the , 
paramount intent. 

This is a short will. The decision in the Court 
below has proceeded upon the notion, that nonsuch 
paramount intent is to be found in this will. Here, 

I must remark, how important it is, that, in pre- 
paring cases to be laid before the House, great 

e 2 
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care should be taken not to insert in then^more 
than the words of the record. In pa^e 3 of the 
printed case delivered on behalf of the Plain- 
tiffs in Error, are to be found the words "ap- 
“ pointee in tail general of the lands, &c. therein- 
“ after granted a^g released of the second part.** 
These word$ are not to he found in the record. 
I mention the fact, because, if this is to be quoted 
as an authority in similar cases, it may mislead 
those who read and have to decide upon it, if not 
noticed. According to the words of the will, it 
is absurd to suppose that the testator could have 
such intention as the rules of law compel us to 
ascribe to his will. “ I give and devise unto 
** William, one of the sons of my sister Ann 
“ Wright before marriage, all that messuage, &c. 
“ to hold the said premises unto the «aid William, 
“ son of my said sister Ann Wright, for and dur- 
“ ing the term of his natural life, he keeping all 
“ the said dwelling-houses and buildings in tenant- 
** able repair.” If we stop here, it is clear that 
the testator intended to^ivfe to William an interest 
for life only. The 4 next words are, “ and from and 
“ after his decease, I give and devise all the said 
“ dwelling-houses, &c. unto the heirs of the body 
“ of the said William, son of my said sister Ann 
“ Wright lawfully issuing.” If we stop there, 
4 notwithstanding he had before given an estate ex- 
pressly to William for his natural life only, it is 
clear .that, by the effect of these?To^lowing words, 
he would be tenant in tail ; and, in order to cut 
down this estate tail, it is absolutely necessary 

that*a particular intent should be found to control 

r 
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and sifter it as clear as the general intent here ex- isso. 
pressed. TJie words “ heirs of the body” will indeed ' 

yield, to a clear particular intent, that the estate OTHERS 
should be only for life, and that may be from the aw 
effect of superadded words, or any expressions 
showing the particular intent the testator ; but 
that must be clearly^ intelligible, .and unequi- 
vocal. The will then proceeds, “ in such shares 
“ and proportions as he, the said William, shall, 

“ by deed, &c. appoint.” This part of the will 
makes it necessary again to advert to the extra- 
neous words inserted in the case of the Plaintiffs 
in Error, and to caution those who prepare them. 

“ Heirs of the body” mean one person at any given 
time; but they comprehend all the posterity of 
the donee in succession i, William, therefore, could 
not strictly knd technically appoint to heirs of the 
body. This is the power, and then come the 
words of limitation over in default of execution of 
the power ; “ and for want of such gift, direction, 

“ limitation, or appointment, then to the heirs of 
“ the body of the said Wilham, son of my said sister 
“ Ann Wright, lawfully issuing, share and share 
“ alike as tenants in common.” 

It has been powerfully argued (and no case was 
ever better argued at this bar), that the appoint- 
ment could not be to all the heirs of the body in 
succession for ever, and, therefore, that it must 
mean a person, or class of persons, to take by 
purchase; thaP the descendants in all time to 
come could not be tenants in common ; that “ heirs 
“ of the body,” in this part of the will, must mean 
the same class of^ersons as the “ heirs of the llody,’ 
among whom he had before given the power to ap- 
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point ; and, inasmuch as you here find a chiVd de- 
scribed as an heir of the body, you are therefore 
to conclude, that heirs of the body mean nothing 
but children. Against such a construction many 
difficulties have been raised on the other side, as, 
for instance, how the children should take, in 
certain events, as* where aome of the children 
should be born and die before others <;ome into 
being. How is this limitation, in default of ap- 
pointment in such case, to be construed and 
applied ? The Defendants in Error contend, upon 
the construction of the words in the power, and 
the limitation in default of appointment, that the 
words “ heirs of the body” mean some particular 
class of persons within the general description of 
heirs of the body ; and it was further strongly in- 
sisted that it must be children, because, in the 
concluding clause, of the limitation in default of 
appointment, the whole estate is given to one 
child, if there should be only one. Their con- 
struction is, that the testator gives the estate to 
AVilliam for life, and to $&e children as tenants in 
common for life. How they could so take, in 
many of the cases put on the other side, it is diffi- 
cult to settle. Children are included undoubtedly 
in heirs of the body ; and if there had been but 
one child, he would have been heir of the body, 
and his issue would have been heirs of the body : 
but, because children are included in the words 
heirs of the body, it does not follow that heirs of 
the body must mean only children, where you 
can find upon the will a more general intent com- 
prehending more objects. Then the words, **Jhr 
*' i cant of such issue ," , which iollow, it is said, 
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meait for want of children; because the word such ism. 
is referential, and the word child occurs in the v —— 1 

limitation immediately preceding. On the other others *” 0 
hand, it is argued, that heirs of the body being AKD 
the general description of those who are to take, 
and the “ words share and share alike as tenants in 
common,*' being word| upon wnich it is difficult to 
put any Reasonable construction, children would 
be merely objects included in the description, 
and so would an only child. The limitation 
“ if but one child, then to such only child," 
being, as they say, the description of an indi- 
vidual who would be comprehended in the terms 
heirs of the body; for “ want of such issue," 
they conclude, must mean for want of heirs of the 
body. If the words children and child are so to 
be considered as merely within the meaning of the 
words ffcirs of the body , which words comprehend 
them and other objects of the testator’s bounty, 

(and I do not see what right I have to restrict the 
meaning of the word “ issue ”) there is an end of 
the question. I do not ^ through the cases. That 
of Doe v. Goff is difficult to reconcile with this 
case — I do not say impossible ; but that case is as 
difficult to be reconciled with other cases. Upon 
the whole, I think it is clear that the testator in- 
tended that all the issue of William should fail 
before the estate should go over according to the 
final limitation. I am sorry that sueh a decision 
is necessary : because, when we thus enforce a para- 
mount intention, we enable the first taker to destroy 
both the general and particular intent. But it is 
more important to maintain the rules of law, than 
to provide against the hardships of particular cases. 
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Lord Redesdalt. There is such a variety of 
combination in words, that it has the effect of puz- 
ling those who are to decide upon the* construc- 
tion of wills. It is therefore necessary to establish 
rules, and important to uphold them, that those 
who have to advise may be able to give opinions 
on titles with safety f From £he variety and nicety 
of distinction m the cases, it is difficult, for a pro- 
fessional adviser, to say what is the estate of a per- 
son claiming under a will. It cannot at this day be 
argued, that, because the testator uses in one part 
of his will words having a clear meaning in law, 
and in another part other words inconsistent with 
the former, that the first words are to be cancelled 
or overthrown. In Colson v. Colson, it is clear 
that the testator did not mean to give an estate tail 
to the parent. If he mean! any thing ty the inter- 
position of trustees to support contingenfc*remain- 
<lers, it was clearly his intent to give the parent 
an estate for life only. It is dangerous, where 
words have a fixed legal effect, to suffer them to 
be controlled without sojpe clear expression, or 
necessary implication. In this case, it is argued, 
that the testator did not mean to use the words, 
“ heirs of the body,” in their ordinary legal sense, 
because there are other inconsistent words ; but 
it only follows that he was ignorant of the effect 
of the one or of the other. All the cases but 
Doe v. Goff decide that the latter words, unless 
they contain a clear expression, or a necessary 
implication of some intent, contrary to the legal 
import of the former, are to be rejected. That 
the general intent should over-rule the particular, 
is not the most accurate expression of the prin- 
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ciplft of decision. The rule is, that technical h«o. 

words shall have their legal effect, unless, from ''*■ — ' 

subsequent inconsistent words, it is very clear that 

the testator meant otherwise. In many cases, in WR,OHT AHD 

■ OTHERS 

all, I believe, except Doe v. Goff, it has been 
held, that the words “ tenants in common** do not 
over-rule the legal seqse of words of settled mean- 
ing. In other cases, a similar power of appoint- 
ment has been held not to over-rule the meaning 
and effect of similar words. It has been argued, 
that heirs of the body cannot take as tenants in 
common ; but it does not follow that the testator 
did not intend that heirs of the body should take, 
because they cannot take in the mode prescribed. 

This only follows, that, having given to heirs of 
the body, he could not modify that gift in the 
two different ways which he desired, and the 
words of modification are to be rejected. Those 
who decide upon such cases ought not to rely on 
petty distinctions, which only mislead parties: but 
look to the words used in the will. The words, 

“ for want of such issuq,” are far from being suffi- 
cient to over-rule the words “ heirs of the body.” 

They have almost constantly been construed to 
mean an indefinite failure of issue, and, of them- 
selves, have frequently been held to give an estate 
tail. In this case the words, “ such issue,” 
cannot be construed children, except by re- 
ferring to the words “ heirs of the body,” and 
in referring to those words they show another in- 
tent. The Defendants in Error interpret “ heirs 
“ of the body” to mean children only, and then 
they say the limitation over is in default of chil- 
dren j but I see no ground to restrict the words 
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“ heirs of the body M to mean children in this .will. 
I think it is necessary* before I conclude, to advert 
to the case of “ Doe v. Goff, L” It seems to be at 
variance with preceding cases. In several cases 
cited in the argument* it had been clearly esta- 
blished, that a devise to A. for life, with a subse- 
quent limitation to the heirs of his body* created 
an estate in tail, and that subsequent words* such 
as those contained in this will, had no operation to 
prevent the devisee taking an estate tail. In Doe 
v. Goff there were no subsequent words* except 
the provision in case such issue should die under 
twenty-one, introducing the gift over. This seems 
to me so far from amounting to a declaration that 
he did not mean heirs of the body* in the tech- 
nical sense of the words, that I think they pecu- 
liarly show that he did So mean — they would, 
otherwise, be wholly insensible. If they did not 
take an estate tail, it was perfectly immaterial 
whether they died before or after twenty-one. They 
seem to indicate the testator’s conception* that, 
at twenty-one, the children would have the power 
of alienation. It is impossible to decide this case 
without holding that Doe v. Goff is not law. 

In this case even admitting it to be the general 
intent of the testator, to give to William an estate 
only for life, the remainders to the children* might 
as easily be defeated, because William might* by 
agreementwith the heir, have destroyed their estates 
before they arose. Suppose he had had a child 
who died, and then he had committed a forfeiture, 
the devisee over would have entered and enjoyed 
the estate. Suppose he had several children* and 
some had died, and sonic had been living, the 
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proportions would have been changed, and after- isso. 
born children would not have come in to take the v-—' ' 

shares of those who were dead. These are ab- others d . 
surdities arising out of the construction proposed. othbm. AHD 
If the testator had considered the effect of the 
words he used, and the rule of law operating upon 
them, he probably would have us^d none of the 
words in the will. 

Judgment reversed. 

*/ Franklin v. Lay. My friend, Mr. Sugden, has kindly 
furnished me with the following note of this case: — 

“ I give to my grandson, John Franklyn, all that my moiety 
“ or half part of and in all that messuage, tenement, and farm, 

“ lands and premises, situate, lying, and being in Great Brom- 
** ley, in the county of Essex, called the Brush Farm, as the 
" same is now in the occupation of my nephew, Wm. Barnard, 

“ of Lawford, in the sam« county, farmer, to hold the said 
“ moiety of The said farm, lands, and premises unto my grand- 
** son, John Franklyn, and to the issue of his body lawfully to be 
“ begotten ; and to the heirs of such issue for ever, but subject 
“ and chargeable with the payment of the mortgage of 400/. and 
“ interest to my brother-in-law, Thomas Barnard, of Lawford 
“ aforesaid, farmer. But if my said grandson, John Franklyn, 

** shall die without leaving any issue of his body lawfully begotten, 

** then I give and devise the said moiety of the said messuage, 

“ farm, lands, and premises, with the appurtenances, unto my 
“ said nephew, Wm. Barnard, and to his heirs for ever. Held 
“ to be an estate tail in John.” Franklin v. Lay, Vice-Chan- 
cellor, May 3, 1820. 
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APPEAL PROM THE COURT OP CHANCERY. 

Maria Arabella Dowager Mar-1 A _ . 

chioness of Lansdowne ? : . }*PP ellant - 

The Most Noble Henry Marquis ofl 
Lansdowne, and William Earl J 
of Wycombe, a Minor, by the > Respondents. 
said Henry Marquis of Lans- I 
downe, his Father and Guardian J 

Power in a marriage settlement to grant to a wife any 
annual sum of money, or yearly rentcharge to be tax- 
free, and without my deduction, and to be issuing out 
of and chargeable upon lands in Ireland, so that such 
rentcharge do not exceed, in the whole, the yearly sum 
of 3000/. of lawful money of Qjteat Britain. Held — that 
a rentcharge appointed under this power is payable in 
Ireland in the currency of England. But that the ap- 
pointee is not entitled to have the sum transmitted to 
England free of the charge of conveyance and exchange 
properly so called. The lex loci contractus and the law 
applicable to cases of money charged as a rent payable 
out of land, where no provision as to the place of pay- 
ment is made by the instrument, are inapplicable to a 
case where the instrument itself furnishes the means of 
interpretation. 

In ambiguous contracts the domicile of the parties, the 
place of execution, the purpose and the various pro- 
visions and expressions of the instrument arc material to 
be considered in the construction. 

Courts of equity are not bound to adopt the opinion of 
the courts of law to which a case is sent for advice. 


X HIS was an appeal against an order and decree 
of the Court of Chancery in Ireland, in a suit insti- 
tuted by the Appellant, for recovery of the arrears 
of her jo^iture charged upon the lands of the 
Respondents. 



ON APPEALS AND WRITS OF ERROR. 61 

William Marquis of Lansdowne, the father of tsao. 
the Respondent, Henry Marquis of Lansdowne, v ~-— v'-—-' 
being seized, for the term of his life, of several e A LAK#. w * R 
estates situate partly in England and partly in Ire- DOWNB AKO 
land, with a remainder in tailmale to John Henry toih and 17th 
Petty, commonly called Earl of Wycombe, his SkmenVof 
eldest son, by deeds • of lease and release, bearing* 1 *® Lans - 
date the 16th and 17th days of May, 1794, and owuc csutw ' 
made between the said William Marquis of Lans- 
downe, of the first part* the said John Henry 
Petty, Earl of Wycombe, of the second part j John 
Cross, v of Lansdowne House, in the county of 
Middlesex, gentleman, of the third part * John 
Willmott, of Bedford Row, in the said county. 

Esq., and Sir Francis Baring, of London, of the 
fourth part; and the Right Honourable Henry 
Richard Lord HollaflTi, and Benjamin Vaughan, 
of London, Esq., of the fifth part ; the greater 
part of the Lansdowne family estates, situate partly 
in England and partly in Ireland, (except certain 
lands in the barony of Ballycowen and King’s 
County, Ireland,) were limited and assured, sub- 
ject to certain incumbrances, then and still affect- 
ing different parts thereof, 

To the use of trustees, for a term of five 
hundred years, upon certainistrusts thereby de- 
clared, with a proviso, that the said term should 
cease when the trusts thereof should be satisfied ; 

* It has been thought expedient to set forth this settlement with 
particulars as to the parties, their description, and domicile, and 
parts of the limitations and provisions not immediately in ques- 
tion, which, at first sight, may appear superfluous. The reason 
and excuse, for so full a statement, will be found in the argu- 
ments adduced in support of the judgment. 

2 
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1880. which trusts have since be#n satisfied : and subject 
v '-““ v to the said term : 

LAVflDOWES | 

v. lav*. To the use of the said William, then Marquis 
othsm.** 1 * of Lansdowne, and his assigns for his life, subject 
to impeachment for waste, except such waste in 
cutting down timber as should be committed with 
the consent of his son, then Earl of Wycombe, 
previously given by writing under his hand : 

Remainder 

To trustees to preserve contingent remainders: 

Remainder 

To the use of the said John Henry Earl of Wy- 
combe, and his assigns, for his life, without im- 
peachment of waste : Remainder 

To trustees to preserve contingent remainders : 

Remainder 

To other trustees, for a term of years, to raise 
portions for the younger children of the said Earl 

of Wycombe : Remainder 

To the first and other sons of the said Earl of 
Wycombe successively in tail male : Remainder 
To the Respondent, Henry Marquis of Lans- 
downe, then Lord Henry Petty (second son of 
the said William Marquis of Lansdowne, and half- 
brother of the same John Henry Earl of Wy- 
combe), for his life| Remainder 

To trustees, to preserve contingent remainders: 

Remainder 

To the first and other sons of the said Lord 
Henry Petty successively in tail male, with divera 
remainders over. 


mui‘ ment^f set ^ emen ^ after reciting, in effect, that 

1794, making 22 , 1 50 L remained due to the said Marquis, on 
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account of certain purchases, valuations, and ex- i«*>. 
penses therein mentioned or referred to ( andwhich “v— 
purchases , valuations, and expenses were all calcu- 
luted and made according to the currency df money DOWK * **» 
in England), it is further recited : a distinction 

“ That the said Marquis and Earl had valued 
“ the manor of Readingstown, otherwise Rahan, mone r- 
“ the towns and lands of Ballineur, and other 
** lands, situate, lying, and being in the barony 
<f of Ballycowen, in the King’s County, in the 
“ kingdom of Ireland, theretofore the estate of 
“ Robert Reading, Esq. at the sum of 28 , 000 /. 

“ of lawful money of Ireland , of the value of 
“ 25 , 846 /. 3s. Id. English : and that the said 
“ Marquis of Lansdowne and Earl of Wycombe 
“ had agreed that the said premises in the said ba- 
“ rony of Ballycowen* so valued as aforesaid, 

“ should be conveyed to the said Marquis of Lans- 
“ downe, his heirs and assigns, in discharge of the 
“ sum of 22 , 150 /. remaining due to him, subject 
“ to the sum of 3696 /. the surplus of the said sum 
* of 25 , 846 /. for which the said premises were va- 
“ lued as aforesaid, beyond the said sum of 22 , 150 /.; 

“ and that the said sum of 3696 /. should be se- 
“ cured to trustees, to be by them applied in such 
“ manner as the said Marquis of Lansdowne and 
“ Earl of Wycombe shall direct.” And the pre- 
mises were accordingly so conveyed. 

The settlement also contained recitals and con- 
firmations of two mortgages both of lands in Ire- 
land : the one to the Drapers’ Company to secure 
the repayment of 30 , 000 /. advanced by them, and 
secured upon lands in Limerick ; the other to a 
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is*). Mr. Mills, to secure 12^000/. advanced by 'him; 
•*v— - * and secured upon lands in Kerry. 
i?**!!*" 9 * The powers to appoint by way of jointure, upon 

oShum.*** ^Mch the immediate question in tins case arose, 
The E«ri of appear in the following terms : 
powCTofjoin- ** Provided also, and it is further declared by 

•euiement of " ant ^ between the said parties to these presents, 
1794. ° ° ** that notwithstanding any of the uses or lftni- 
“ tations hereinbefore limited or contained, it 
“ shall and may be lawful to and for the said Earl 
“ of Wycombe from time to time, and at any 
“ time or times either before or after his inter- 
“ marriage with any woman or women he may 
“ happen to marry, by any deed or deeds, instru- 
“ ment or instruments in writing, to be sealed 
“ and delivered by him in the presence of, and to 
“ be attested by, two or more credihle witnesses, 
“ or by his last will and testament, to be signed 
“ and published by him in the presence of, and to 
“ be attested by, three or more credible witnesses, 
“ to grant, limit, or appoint to or to the use of 
“ any woman or women with whom he the said 
** Earl of Wycombe shall intermarry or take to 
“ wife, for the life or lives of such woman or wo- 
“ men, and in full, or in part only, of or in the 
“ nature of her dr their jointure or jointures, and 
“ in bar of her or their dower, to take effect im- 
“ mediately after the death of the said Earl of 
“ Wycombe, any annual sum or sums of money , or 
“ yearly rentcharge or rentcharges , to be tax-free 
*• and without any deduction, and to be issuing out 
“ of and chargeable upon , all or any part of the 
“ said manors, messuages, farms, lands, tenements. 
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hereditaments, and premises, hereinbefore men- mao. 

“ tioned, and intended to be hereby granted and 
“ released, zvkich are situate in the said kingdom <^\ N ^- WNK 
“ Ireland (other than and except the said manors, DOWltR * KD 

. . .. ... .. ’ OTHF.HS. 

hereditaments, and premises in the said county 
“ of Kerry, mentioned in the said second schedule 
“ hereunto annexed, or hereunder •written), so 
“ that such rentcharge or rentcharges do not, 
u during the lifetime of the said Marquis of Lans- 
“ downe, exceed in the whole the yearly sum of 
“ two thousand pounds of lawful money of Great 
“ Britain, and do not, after .the decease of the 
“ said Marquis of Lansdowne, exceed in the whole 
“ the yearly sum of three thousand pounds of 
“ lawful money of Great Britain , and so that 
“ such rentcharges be ^subject, and without pre- 
“ judice to, # the aforesaid term of five hundred 
“ years, and the trusts thereof. And it is hereby 
“ further provided and declared, that in case the 
“ said Earl of Wycombe shall, by virtue of the 
“ power hereinbefore to him reserved, grant, limit, 

** and appoint to or for the use of any woman or 
“ women with whom he may happen to intcr- 
“ marry, any such rentcharge or rentcharges, 

“ annual sum or annual sums, as Aforesaid, he the 
“ said Earl of Wycombe shall have full power, by 
“ the same or any other deed, or by his last will, 

“ as aforesaid, to give or grant to such woman or 
“ women, and her and their assigns, the usual 
“ powers and remedies, by distress and entry, for 
“ recovery of such rentcharge and rentcharges 
“ when in arrear, and to limit all or any o£ the 
“ said manors, messuages, farms, lands, tenements, 
vol. ir. r 
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1820 . u hereditaments, and p/tthises, chargeable there- 
with, to any trustee or trustees for any term or 
number of years, for the better securing the 
“ payment of such rentcharge or rentcharges as 
“ aforesaid, as to him the said Earl of Wycombe 
“ shall seem meet ; so as such term and terms of 
“ years, in case any such shall be limited, shall be 
“ made defcazable on the full payment of the rent- 
“ charge or rentcharges thereby secured, and all 
“ arrears thereof and all costs and charges relat- 
“ ing thereto.” * 

To this settlement were annexed three sche- 
dules, containing tftl names of -the tenements con- 
veyed, and of the occupiers, and the rents at 
which they were respectively held, valued in Irish 
and English currency. This settlement was exe- 
cuted in England. 

William Marquis of Lansdowne died in May, 
nuis7.f l ins- 1805; and upon his death, John Henry, Earl of 
<iowne thed. Wycombe, became Marquis of Lansdowne, and 
succeeded to the family estates under the limita- 
tions of the settlement. 

John H§nry Marquis of Lansdowne married 
the Appellant in his father’s lifetime. By a 
deed of appointment, bearing date the 20th of 
February, 1809, executed by him in the presence 
of, and attested by, two witnesses, after reciting 
sotiiFebmary, the settlement of 1794, and the power of join- 
Uis appoint- turing contained therein, and also reciting that he 
ti'icifuiemeiu ^ a( l fes °l ve d to exercise the said power of jointur- 
t»f 1794 , of ing, and by virtue thereof to settle upon the Ap- 

* # The settlement also contained a power for Lord Henry 
Petty to charge lands in Mnglntid or Ireland* — with, &c. 


May, 1805. 
William Mar- 


John Henry 
Marquis ot 
Lansdowne 
married the 
Appellant. 
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pellaht during her lifd^if she should happen to isco. 
survive him, a clear annuity or yearly rentcharge v — v — 
of three thousand pounds English money for he*!^N8- WH * 
jointure, and in bar of dower and freebench ; and DOWKE 
to secure the payment thereof, by the means and 
in the manner therein mentioned : it was wit- 
nessed, that the said John Heni)* Marquis of 
Lansdowne, in consideration of his love and Affec- 
tion for the Appellant, his wife, and to make a 
suitable provision for her maintenance and sup- 
port, if she should happen to survive him, and by 
virtue and in exercise of the jpower or authority 
given or reserved to him by virtue of the said set- 
tlement, and of any other power or authority what- 
soever vested in, or enabling him in that behalf 
did grant, limit, and appoint, that from and after 
the death ofTiim the said John Henry Marquis of 
Lansdowne, the Appellant, his wife (in case she 
should happen to survive him), or her assigns, 
should and might have, receive, and take, during 
the term of the natural life of her the said Appel- 
lant, and for her jointure, and in lieu, bar, and 
recompense of her dower and freebenqh, of and in 
all or any of the freehold, customary, or copyhold 
estates of the said John Henry Marquis of Lans- 
downe, one annuity or yearly rentcharge of three 
thousand pounds of lawful money of Great Britain, 
to be issuing out of, and charged and chargeable upon, 3000/ a year, 
all and every the manors, messuages, towns, lands, 
tenements, and hereditaments whatsoever, Adiich 
the said John Henry Marquis of Lansdowne had 1L ' J,intu ' e- 
power to charge with, a jointure, under, or by.vir- 
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i 82 o. tue, or in pursuance of the said settlement of 
v v ' 1794 (except such hereditaments contained in the 
/.mans- said settlement, if any, as had been sold or ex- 
changed, in execution of the power in that behalf 
contained in the same settlement): to be payable 
and paid to the Appellant, * or her assigns, at 
the common dining-hall of Lincoln’s Inn, in the 
county of Middlesex, by four equal quarterly 
payments, &c. in every year, tax-free, and with- 
out any deduction; the first payment thereof 
to begin and be made on such of those days of 
payment as should happen next after the death 
of the said John Henry Marquis of Lansdowne : 
and also, that in case and so often as the said 
annual rent or clear yearly sum of 8000/. or any 
quarterly payment thereof should happen to be 
behind or unpaid, in part or in all^by the space 
of fourteen days next after any of the said days of 
payment whereon the same ought to be paid as 
aforesaid, then and from time to time, as often as 
it should so happen, it should and might be lawful 
to and for the Appellant and her assigns to enter 
into and distrain upon all and singular the said 
hereditaments and premises thereby charged with 
the same yearly rentcharge or sum of 30001 . or 
intended so to be, and every of them, or any 
part or parts thereof, in like manner as in the case 
of distress taken for rent, reserved by landlords 
on common demises for years ; to the intent that 
the Appellant and her assigns might be fully satis- 
fied and paid the same annual rent or clear yearly 
sum of 3000/. and every part thereof so in arrear 
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and Unpaid, and all costal; damages, and expenses 1820 . 

attending idle taking such distress and distresses, > 

or to be sustained by reason of the non-payment ,;. | *“‘ s >WNK 
thereof, contrary to the true intent and meaning “^ r ,:ani> 
of the said appointment. 

And for, the considerations before expressed, 
and for the more effectually securing.the payment 
of the jointure, the said John Henry Marquis of 
Lansdowne, in further exercise and execution of 
the power given or reserved to him by the settle- 
ment of 1794, did, by the deed now stating, grant, 
limit, and appoint, that all the manors, messuages, 
towns, farms, lands, tenements, hereditaments, 
and premises thereinbefore charged with the said 
annual rent or sum of 3000/. or intended so to be, 
with their and every o&their rights, members, and 
appurtenances, should, from and immediately after 
the death of him the said Marquis, remain and be 
(subject nevertheless and charged with the said 
annual sum or yearly rent, and the said powers 
and remedies for recovering the same) to the use 
of Sir Thomas Tyrwhitt Jones anjl John Dent 
therein described,, their executors, administrators, 
and assigns, for the term of three hundred years, 
to commence and be computed from the death of 
him the said Marquis, upon certain trusts thereby 
declared, for better securing the payment of the 
jointure on the days whereon the same was there- 
inbefore made payable.* 


* The appointment also contains the usual power of entry 
and perception of rents in the event of the jointure beisg un- 
paid for twenty-one days. 
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This deed also was eq^fcuted in England ; and 
at the time of the execution thereof all # the parties 
interested therein were domiciled and resided in 
England. 

The jointure ^ John Henry Marquis of Lansdowne died with- 
in England,' out issue on the 14th November, 1809, leaving 
i>aftksr«i- Appellant his widow; and upon his death 
dent there. Lord Henry Petty, now Marquis of Lansdowne, 
her, lHojT'his half-brother, succeeded to and entered upon 
iiaoiuwoP an( l t0 °k possession of all the said estates in Ireland, 

1 .ansdmvnc under the settlement of 1794, the net rents of 
iwuejraving which estates produced about 30,000/. a year. 

his widow ant ^ ie 26t ^ da y of October, 1813, the Appel- 

2GU> Oeiobcr, lant filed her bill of complaint in the Court of 
a in .oMnm filed Chancery in Ireland against the said Henry Mar- 
cwt of " t,ie < l u * s Lansdowne, Willem Earl of Wycombe, 

(’lunciry in his eldest son, the Right Honourable Richard 
liciaud ; Lord Holland, and Benjamin Vaughan, Esq. Sir 
Thomas Tyrwhitt Jones, and John Dent, Esq. 
setting forth the deed of settlement, the appoint- 
ment, and facts beforementioned, and stating 
(among other things) that, since the decease of 
staling that the said John Henry Marquis of Lansdowne, four 
lw civi'd 4 ".'o/. y cars of tile said jointure of 3000 /. had become 
on account of ( j uc the Appellant under the said deed of ap- 

tour ycarsjom- 11 1 

turej pointment of the 20th day of February, 1809; 

and that all payments which the Appellant had 
ami that she hitherto been able to obtain on account of it 
the ttcfpon- 1 ° amounted only to a sum of 4350/.: and further 
€ient, licnry stating, that the said William Earl of Wycombe 
i ,ans!io\vne was tenant in tail, under the said deed of the 17th 
this of May, 1794; and that the Appellant had fre- 
iioriined to quently requested the said Ilenry Marquis of 
2 
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Lanylowne to pay tliQfhrears of her said join- issu. 
ture, which he had declined doing; and that the v — v — J 
Appellant had requested the said Sir Thomas y***!?*^** 
Tyrwhitt Jones and John Dent, to raise and pay 
the arrears of the said annuity: and charging that £.^ ar s cs »» * he 
the said William Marquis of Lansdowne, and the ' ’ 
said John Henry, late Marquis of Lansdowne, 
resided in England at the time of the execution of 
the said deed of the 1 7th of May, 1794, and had 
always resided, and then intended to reside there, 
and used the words lawful money of Great Britain 
where they occur in the deed of settlement in 
their strict technical meaning ; and also charging 
that in and by the same deed, where mention is 
made of certain lands in the King’s County, which 
were assigned to the then Marquis of Lansdowne, 
at a valuation made iriTrcland, the amount of the 
said valuation is expressed to be money of Ireland, 
in contradistinction to money of Great Britain ; 
and it was by the bill submitted, that, if there be 
any ambiguity on the face of the said deed, the 
same ought to receive a liberal construction in 
favour of the Appellant, and of the powers given 
to the said late Marquis, who was the owner of 
the said estates ; and that the said William Mar- 
quis of Lansdowne and the said late Marquis must 
have contemplated that the widow of the said late 
Marquis would continue to reside in Great Bri- 
tain, and therefore have intended that her jointure 
should be payable there, and should not be qharge- 
able with the costs of remittance or other ex- 
penses attending the payment of it in Ireland ; and 
that, had they intended to depart from the Usage, 
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they would have expressed their intention so to 
do: and therefore praying, that the ^Appellant 
might be decreed entitled to the said jointure of 
three thousand pounds, as money is valued in 
Great Britain, and to be paid in London, accord- 
ing to the currency of that part of the said United 
Kingdom called England ; and that the jointuring 
power createcl by the said deed of the 17th of 
May, 1794 , might be decreed to be well executed 
by the late John Henry Marquis of Lansdowne, 
by the said deed of the 20th of February, I8O9 ; 
and to that end, that it might be referred to one 
of the Masters of the said Court of Chancery in 
Ireland, to take an account of what was due to 
the Appellant upon the foot of her said jointure 
of 3000 /. yearly ; and that the said Henry Mar- 
quis of Lansdowne might,* by the decree of the 
same Court, be compelled to pay the same to the 
Appellant, when so ascertained; and that the said 
Sir Thomas Tyrwhitt Jones and John Dent might 
be compelled to aid and assist the Appellant in 
recovery of her just rights, according to such 
powers as they should have, or to permit the 
Appellant to proceed in their names, as she should 
be advised, indemnifying them against all costs ; 
and that a receiver might be appointed to receive 
the rents, issues, and profits of the lands and pre- 
mises in the said deed mentioned, or a competent 
part thereof for payment of the Appellant’s said 
jointure ; and that, if necessary, the lands so sub- 
ject to the Appellant’s said jointure, or a com- 
petent part thereof, for the said term, might be 
sold for payment of the said arrears so due to the 
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Appellant; and that necessary parties might ibso. 
join in muring out a title to a purchaser. " v — 

The Respondent, Henry Marquis of Lansdowne, 
by his answer, admitted the marriage of the Ap- ^hers** 0 
pellant with the said John Henry late Marquis of The answer of 
Lansdowne, and the due execution of the settle- de»t^cMar- 
ment of 1 794 ; and he believed that a deed ap- 1 uU of Lans * 
pointing a rentcharge to the Appellant, by the 
said John Henry late Marquis of Lansdowne in 
1809, had been executed in pursuance of the 
power given him by the said settlement of 1 794-, 
and that the same deeds were respectively to the 
purport stated in the Appellant’s bill ; and he fur- 
ther admitted, that, on the death of the late Mar- - 
quis in 1809, he became possessed of the said set- 
tled estates, the net profits of which amounted to 
a considerable sum, and more than sufficient to 
answer the demand of the Appellant; and that 
applications had been made to him to pay in Bri- 
tish money the charge claimed by the Appellant *. 
and the said Respondent further admitted, that 
the said Earl of Wycombe, deceased, resided in 
England when the said deed of 1794 was executed, 
but denied that he had always resided there. 

The Respondent, the Earl of Wycombe (the The answer «f 
first tenant in tail of the said estates, under the dent tlie Karl 
settlement of 1794, expectant on the decease of of w y com,,c - 
his father, the said Henry Marquis of Lansdowne), 
being an infant by his answer submitted his rights 
to the protection of the Court. 

The answers having been replied to, and issue issue joined 
being joined in the cause, witnesses were ex- c"auhn"d? * e * 
ainined on behalf of the Appellant and lie- 
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Muy 27 * 1814. 
Order on hear- 
ing, under 
rnii 


two. spondents respectively. $$ prove the execution of 
v ' the deeds, out of which' the question pises, the 
l* 5 »downe marr * a g e Q f Appellant, and the domicile of 

the parties. 

The cause came on to be heard before the Lord 
High Chancellor of Ireland, on. the 27th of May, 
UMwcre'to"" when his Lordship was pleased to order and 
obtain the opi- direct, “ That the cause should stand over, with 
Court ofCom- “ liberty for the parties to proceed to obtain the 
irciand^hfr. ** G pi n ‘ on °f the Court of Common Pleas in Ire- 
tiicr the Ap- « land, on the question, whether the annuity or 
[uriTwas J |Kiy- “ jointure so payable to the Appellant, were pay- 
nri C ri l s l h 5 cu!i sh “ a ^ e * n English or Irish currency, and where the 
“ same was to be paid.” 

A case was accordingly prepared, and argued 
before the Court of Common Picas in Michael- 
mas Term, 1814; and the judges «of the said 
Court, during the same Term, certified their opi- 
nion as follows : 

“ That the jointure of the said Marchioness of 
“ Lansdownc, in the said case mentioned, being 
“ a rent charged on lands in Ireland, is payable in 
Hid in Ireland! “ Irish currency j and that the same is payable in 
“ Ireland/* 

t^usehcnrd'on cause came on to be heard before the 

tiic judgcs’ccr- Lord Chancellor, on the certificate of the judges 
uhcatc. Q f the Court of Common Pleas, upon the 8th day 
of December, 1814, when his Lordship made 
the following decree : 

Decree, that “ T|iat, according to the true intent and mean-' 
wa-, J payabiic in “ ing, and the legal operation of the deed of the 
hi'irchm^and ** °* ^ a y» *794, in the pleadings mentioned, 

uot elsewhere. “ the* Appellant is entitled to be paid the rent- 


or Irish cur- 
rency , and 
where. 
Michaelmas 
Term, 18 14. 
Case argued. 


Judges certi- 
ficate that the 
jointure was 
payable in 
Irish currency. 
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“ charge of three thoui&nd pounds per annum, isso. 

“ therein, mentioned, according to the currency v * 

“ of money in Ireland, and not according to the V . LAN*- 
currency gf money in Great Britain, and is en- 
titled to be paid the said rentcharge in Ireland, 
and not elsewhere ; and the Defendant having, 

“ by his answer, offered to pay the same, it was 
“ referred to the Master to take an account of 
“ what was due upon the foot of the saidrent- 
“ charge, after all just allowances ; and it was fur- 
“ ther ordered, that all parties should abide their 
“ own costs.** 

Against this decree, and the order upon the Appeal against 
original hearing, the appeal was brought praying thc lkcrCL ‘- 
that the House would so far reverse thc said 
decree, as to direct^ “ That, according to the 
“ true construction of the said deed of the J 7th 
“ of May, 1794, the Appellant shall be paid her 
said jointure of three thousand pounds yearly , 
according to the currency of money in England , 
and not according to the currency of money in 
“ Ireland, and that she shall be paid the same in 
“ England 




Cl 


1C 


For the Appellant — The Attorney General and 
Mr. Heald. 

It is a general rule, supported by many autho- Argument, 
rides, that money is to be paid according to the May 3 ' 
currency of, and at the place where, the contract 
is entered into, unless the parties to the contract 
specially agree otherwise. 

In this case the parties to the deed of 17th 
May, 1794, so far from specially agreeing'other- 
wise, have thereby provided that thc annuity shall 
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be paid in lawful money *©f Great Britain, which 
must mean English currency. That (they had 
their attention directed to the difference between 
English and Irish currency, appears from some of 
the provisions of the deed. 

The annuity being charged on lands in Ireland, 
does not alter the rule before stated; if so, the 
14th Geo. III. c. 79,* would appear to be unneces- 
sary. * Contracts must be interposed according to 
the law of the place where they are executed. 

John Henry Earl of Wycombe was a purchaser 
under the deed of 1794, for valuable consider- 


ation ; and such deed is to be construed in the 


manner most beneficial to him. 


The contract in this case, it must be presumed, 
had a reference to the country where the parties 
resided, and for that special reason* the words 
** Great Britain” were introduced. The marriage 
was, in part, in consideration of the power, and 
the appointment was according to the power. 
The Court below seems to have considered the 


single circumstance that it was a rentcharge pay- 
able out of lands in Ireland. They disregarded the 
fact that the parties were resident in England, and 

* TIi^ act was passed to remove doubts which had arisen from 
the st&tute, 12 Anne, St. 2, c. 16, as to the legality of contracts 
made between parties resident in Great Britain, for monies lent 
at interest beyond 5 per cent, upon the security of lands, &c. 
in Ireland and the West Indies and the assignment of such secu- 
rities. It enacts that such contracts and assignments made and 
executed in Great Britain shall be as valid as if executed in the 
place where the lands, &c. lie — provided the money lent does 
not exceed the value of the lands, Ac. mortgaged — and it pro- 
vides that no penalties under the statute of 12 Anne shall be in- 
curred yjpon such contracts for interest at the rate established in 
the country where the mortgaged premises lie. 
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The Lord Chancellor . Have you the case sent DowllB a»d 
to the Court of Common Pleas in Ireland ? If it OTHERS ‘ 
states no more than the printed cases it was not 
worth sending. The deed of settlement speaks of 
sterling English money, and of money of Ire- 
land, showing an advertence to the distinction. 
Whatever may be the effect of the lex loci contrac- 
tus 9 or that the money is to be paid, as a rent- 
charge issuing out of lands, in cases where no 
provision is made by the deed, or instrument of 
contract : the rules of law arising out of those 
circumstances are inapplicable to a case where the 
instrument itself furnishes the means of inter- 
pretation. {Jpon looking at the various expres- 
sions of the deed, the first striking question which 
occurs is, whether sterling English and lawful 
money of' Great Britain do not mean the same thing? 


Lord Redesdale. The provision with respect to 
the 22150/, and the same for 3696/, the surplus 
of the valued estate is clearly English money. 
There is one respecting the money payable out 
of the Buckinghamshire estate, which is not ex- 
pressed to be either English or Irish. 


For the Appellant. The contract may be, and 
apparently is, for lawful money of Great .Britain 
payable in Ireland. By this construction the dis- 
tinction taken in Phipps v. Lord Anglesea * is 


* 5 Vin. Abr, Condition Q. b. 8. v. post, p. 88C 
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i8*o. avoided. The Lord Chancellor of Ireland was of 
'* opinion that the money ought to be paid in Eng- 
v. law*. lish currency, but thought himself bound by the 
otTem ?* 0 certificate of the judges of the Common Pleas. 

No one of the sums to be paid under the settle- 
ment were of Irish currency. ■ The only passage, 
in which the expression occurs, is. in the valuation 
of lands, where nothing is expressed as to currency. 
In tUl provisions for younger children, and power 
to jointure wives resident in England, it is to be 
implied that the parties meant English money. In 
the absence of special provision, it might as well be 
argued, that the English money lent in England, 
upon the mortgage to M. is to be repaid in Irish 
currency. What will be said of the power to Lord 
H. Petty, which extends oyer English as well as 
Irish estates. That cannot be constrdcd to mean 
Irish currency, and how lawful money of Great 
Britain can be so construed is difficult to conceive. 

Lov'd Redes dale. There is no lawful money of 
Ireland j it is merely conventional. There is nei- 
ther gold nor, silver coin of legal currency — no- 
thing but copper. 

* ' 

For the Appellant. The valuation of the lands 
having been made in Irish currency by Irish sur- 
veyors, was afterwards, for the purposes of the 
settlement, calculated in English currency : that 
fact appears by the deed itself. 

For the Respondents — Mr. Horne and Mr, 

Abercrombie. 

The question turns entirely on the power. 
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Lord Redesdale. Whatis the difference between »s«o. 
lawful money of Great Britain and sterling money? v '*— y-*— 
In the statute,* under which the Lord Chancellor * IIST** 
receives his salary, the amount is fixed in English “^ t N R K 3 AND 
money, which is called sterling: that amount 
is afterwards computed and expressed to be 
10,833/. 6s. 8d. Irish currency. There is no such 
thing as Irish money; it is Irish currency. 


For the Respondents. No distinction is to be 
taken between lawful money and sterling money. 
In the case of Phipps v. Lord Anglesey the 
clause, providing £he jointure for the wife, di- 
rectedt that the payment should be without abate- 
ment, which words are omitted in the provision t 
as to portions for thq^laughters ; and that part of 
the case was decided upon the ground that it was 
to be considered as a sum in gross, and not as a 
rent issuing out of the lands." § 

The question is not always decided by the place 
of contract. In Robinson v. Bland, II where the 
question was upon a bill of exchange, a contract 
* 42 Geo. 111. c. 105, s. 1. 

f This appears only by allegation, arguendo, of the counsel 
for the Defendants, in the case cited, who represent it to be 
“ a rent to be paid at London without any deduction for cx- 
change.”— -See 5 Vin. Abr. 209. 

£ The portions for the daughters were to be raised by a term 
vested in trustees for that purpose. 

§ But Parker, C. who decided the case, commences his judg- 
ment, by saying, ** the portion ought to be paid here ^ here the 
“ contract was made and the parties resided, and not in Ireland 
** where the lands lie charged with the payment ; ” and he relies 
upon the intention of the parties. . 

U 2 Burr. Rep. 1077. 
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of « transitory nature, the judges held, that it* was 
demandable only in England, because the parties 
had a view to payment in England. In this case, 
it appears, from the very circumstance of limiting 
the power of charging to lands in Ireland, that the 
parties had a view to payment in Ireland, although 
they were resident in England. In Wallis v. 
Brightwell the testator demised his lands in Ire- 
landto a trustee for a term of years, in trust, to 
pay to his wife, during her life, 80 /. a year out of 
the rents. A trust, to pay a sum out of rents, is 
materially different from a charge upon lands; 
and in that case there was, moreover, the spe- 
cialty noticed in the judgment, that the testator, 
upon leases of part of his Irish estates, had re- 
served rent to be paid in London tax-free, which 
was just sufficient to pay the annuities given by 
his will. In Saunders v. Drake, t the testator re- 
siding in Jamaica at the date of his will, but hav- 
ing friends in England as well as Jamaica, gave 
some legacies to be paid in sterling money ; others 
he gave generally ; and Lord Hardwicke decided 
that the general legacy was payable in the cur- 
rency of Jamaica. No place of payment being 
specified in the deed giving the power, the de- 
fault, if made, and the consequent remedy, could 
only be in Ireland. They might (and if that had 
been the intention, would) have provided that the 
money should be payable in England : not having 
done so, the case is left to the general operation 
of the law. 


* 2 P. W. 88. 


f 2 Atk. 4.6.5. 
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By. the general rule of law,* an annual sum 
chargeable.on lands is payable on the land, and in 
this respect differs from a sum in gross secured on 
land which is payable to the person, where no 
place of payment is expressly appointed. In this 
case the legal effect of the contract is, that the 
money which the parties to the deed had power 
to charge upon lands situate in Ireland only, is 
payable in Ireland, and in Ireland only. These is 
no personal obligation to pay, nor personal re- 
medy to enforce payment; the power is to 
charge certain lands, situate in Ireland, with a 
rentcharge. The whole subject-matter is local by 
the very nature of the contract. The grantee of a 
rentcharge (and the appointee of a rentcharge is 
as such grantee) is to demand it where he can find 
his remedy; 4hat is to say, upon the land.f It 
was argued for the Appellant, that the rule of 
law is, that contracts are to be judged according 
to the law of the country where such contracts 
were made, and that this deed, having been ex- 
ecuted in England, was to be construed ac- 
cordingly ; but that rule extends only to per- 
sonal contracts, and is confined to contracts to 
be performed within the country where they 
were made. It is a rule as general and re- 
cognised, that contracts entered into with an 
express view to the law of another country, 
and to be performed in another country, are 
to be, judged of according to the law of that 



V. LANS* 
BOWNF, ANU 
OTHERS. 


* Co. Lit. 210 (b.) 211 (a.) 
f Gilb. on Rents, 8vo. Irish edition. 

$ Or an exception to the general rule before stated. 
VOL. II. G 
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country wherein they are to be performed.- Con - 
suctudo, et statuta loci in quem est destinata solutio 
respicicnda sunt.* In this sort of contract the par- 
ties contracting to settle or limit lands in England 
and Ireland, and giving the power in question to 
charge lands in Ireland only,- must be implied to 
have contracted with a view to the law of that 
country where the lands lie, and upon which the 
cditract was to be performed, and their con- 
tract ought to be construed accordingly. Such 
was the rule according to the civil law. “ Ve- 
“ rum tamen non ita praecise respiciendus est 
“ locus in quo contractus est initus, ut si partes 
“ alium in contrahendo locum respexerint, ille 
“ non potius sit considerandus. Nam contraxisse 
“ unusquisque in eo loco pitelligitur in quo ut sol- 
“ vc ret sc obligavit ** f — Lord Mansfield adopts the 
same distinction in Robinson v. Bland.% In deli- 
vering his judgment, he says, “ The parties had a 
“ view to the laws of England. The law of the 
“ place can never be the rule where the transac- 
“ tion is entered into with an express view to the 
“ law of another country, as the rule by which it 
“is to be governed;” and in reasoning on the 


* Sir John Davies’ Reports, Case of mixed money, in the last 
resolution near the end. The passage quoted is from Budelius 
de re Nummaria, 1. 2, c. 21, and it is there applied to con- 
tracts between merchants, 

f Hub. lib. i. tit, 3, n. 10. The passage quoted occurs in the 
title “ De conflictu Legum,” and is specially applied in that 
place to the subject of marriage contracts. Its general application 
seems to be borne out by the authority of the last resolution in 
the “ Case of mixed moneys.” 

\ 2 Burr. 1078. 

2 
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circumstances in that case, he observes, “ Now ia«o. 

“ here tHe payment is to be in England : it is an k 

“English security, and so intended by the par- £. A lans- WNE 
“ ties,” and adopts the reasoning of counsel — ^'^ AND 
“ That Sir John Bland could never be called upon 
“ abroad for payment of this bill, till there had 
“ been a wilful default of payment in England. 

“ The bill was drawn by Sir John Bland, being in 
“ Paris, upon himself in England, payable tei? days 
“ after sight.” So in Sir John Champant v. Lord 
Ranclagh.* “ A bond made in England was sent 
“ over to my Lord's correspondent in Ireland, and 
“ the money to he paid there , and it was not mcn- 
“ tioned what interest should be paid, and the Lord 
“ Keeper was of opinion that it should carry Irish 
“ interest.” Upon & careful review of all the 
cases, it wifi be found that whenever the law of 
the place of contract has been allowed to influence 
the construction of the instrument, there was no- 
thing local in the terms of the contract as to its 
performance. 

As to the argument raised upon the words 
“ lawful money of Great Britain.” British money 
is current in England ; so is it current in Ire- 
land ; but not at the same rate. The same con- 
stitutional prerogative, which stamps its cur- 
rency in England at one rate, ascertains its cur- 
rency in Ireland also at another rate. Money, 
by the law of Ireland, ought not to be current 
at one rate, and payable at a different* rate, 
respecting a contract to be there performed. 

That mixed money, does not import English 

* Prec. Chan. 128. 

G 2 
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currency, appears from “ The case of mixed'mo- 
ney;” * which has established the cohstruction 
uniformly since given to these words in Ireland, 
as not denoting money according to English cur- 
rency, but merely money of English coinage. In 
Ireland these words have a definite meaning. 

In granting a power to create a rentcharge to a 
given amount, the parties cannot well be implied to 
have intended that a greater rentcharge might be 
created under the words used, than could be levied 
by distress on the lands, according to the law of the 
country where the lands lie ; and it is clear law in 
Ireland, that under a distress and avowry for a rent- 
charge of 3000/. lawful money of Great Britain, no 
more could be levied than 3000/. of Irish currency, 
although the party might insist upon payment in 
money of the coinage of England. I'he common 
printed forms of bonds and other instruments 
used in Ireland are in these terms; and yet it 
never has been attempted to recover upon these 
instruments according to English currency; so 
well ascertained is the meaning of the words 
“ lawful money of England.” In truth, a different 
decision on these words would operate to improve 
considerably the situation of all obligees in Ire- 
land, and to injure that of obligors, who have in 
all cases signed bonds for payment of lawful 


* Davies 9 Rep. qua supra. The case of “ mixed moneys” is 
more favourable to the Respondent’s argument than it is here re- 
presented. For, upon a contract to pay 100Z. sterling , lawful 
money of England , it was held in the Privy Council, upon the 
opinion of the judges, that a tender of mixed moneys was suffi- 
cient.— See a short abstract of that case in a note at the end of 
this case. 
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monpy of Great Britain, upon the general under- 
standing qpd hitherto received legal construction, 
that these words did not import the currency, but 
the coinage of the money. 

This annuity being charged on Irish land, it 
must be intended to be Irish money $ it could 
only be recovered by process in Ireland. 

These parties certainly understood, and took 
the distinction between English and Irish mqney, 
as appears by the recital of the valuation of part 
of the lands ; but in the clause in question the 
language is varied. The jointure is limited to 
3000 /. lawful money of Great Britain ; but there 
is no direct power to charge the estate with lawful 
money of Great Britain. The power is merely to 
charge ; and the words tax-free, and without de- 
duction. relate to thd^taxes of Ireland. 

The Attorney General in reply . The attention 
of the parties having been called to the distinc- 
tion, as appears by the valuation, what could they 
mean, by using the words lawful money of Great 
Britain, but to distinguish it from Irish currency ? 

The Lord Chancellor. How would they deal with 
a recital, that a man having advanced 12,000/. ster- 
ing, it is provided that he shall receive 12,000/. ? 
Would they contend he must receive so much 


18 * 0 . 
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less ? 

The Attorney General. That is precisely the case 
upon the mortgage to Munday, which is for 
30,000 /. This is no question between landlord 
and tenant upon a distress for rent. If the power 
had been to charge dollars, no objection could be 
raised on the part of the tenant. Is the power 
given ? That is the sole question. 
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i8so. The Lord Chancellor. The power is cleanly to 
' v '~ i ’ charge an annuity of SOOO/. lawful money of Great 

lansdowvb ^ * »r 

v. laws- Britain. If the donee had exceeded the power, the 
other8. AND appointment would have been void at law— in 
equity it might have been good except for the ex- 
cess. But what has a court of law to do with that 
question ? 

The Attorney General. It was not argued in Ire- 
land that the appointment exceeded the power, 
which must have been the case if their construc- 
tion is right* 

The Lord Chancellor .* It is difficult to imagine 
how this case found its way into a court of equity, 
except on the ground of calling upon the trustees 
to act. If the Appellant is entitled, as grantee of a 
rentcharge, she might have proceeded to enforce 
her legal remedy by distress’* It is stated that the 
Lord Chancellor of Ireland, after the return of 
the certificate from the Common Pleas, retained 
an opinion contrary to that certificate, but made 
the decree according to it, from deference to the 
judges of the Common Pleas. In that surely 
there must be some mistake. For, although it is 
highly useful in legal questions to resort to the 
assistance of the courts of law, yet it must be 
well known to those experienced in the practice 
of courts of equity, that they are not bound to 
adopt the opinion of the courts of law to which 
they send for advice. It has occurred to me to 
send the same case successively to the Courts of 
King’s Bench and Conjmon Pleas, and not to adopt 
the opinion (though highly to be respected) of 
either of those courts. 

* At the conclusion of the reply. 
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If this were the case of a simple charge of jsso. 
SOCK)/, on lands in Ireland, the place of contract, v 
the domicile of the parties, the place appointed *** S?.*** 
for payment, and other circumstances, might re- 
quire consideration, and would furnish the ground 
for the decision of the case : but the instrument 
itself must, in this case, give the rule qf decision,-— 
a settlement making various arrangements, some 
like to the provision in question, others different 
from it. It was impossible that the Court of Com- 
mon Pleas should have given a satisfactory opinion 
upon the question, if the case was sent nakedly to 
them without a statement of the deed. It will be 
proper that we should carefully inspect every part 
of the deed before we decide whether the judg- 
ment ought to be affirmed or reversed. 

The Lord Chancellor . This is a question, whe- May s. 
ther, under an instrument purporting to be an 
appointment, according to a power, of an annuity 
of lawful money of Great Britain, the sum is to be 
paid in lawful money of England, at the rate of 
English or of Irish currency. 

Before I state the instrument containing the 
power, I ought to observe, that, upon looking at 
the settlement, I perceive it was expedient and 
proper to raise this question in equity ; because, by 
the deed of settlement, various terms of years 
were created for various purposes, and the remedy 
in a court of law might have been defeated, if those 
terms had been set up to obstruct such proceeding. 

The Lord Chancellor of Ireland, it is said, was 
of opinion that the annuity was payable in English 
currency ; but thought fit, nevertheless, to direct 
a case for the opinion of the Court of Common 
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i82o. Pleas, in which the question raised, was, whether 
an™ityor jointure was payable to thd Appellant 
v laws- in English or Irish currency, and where payable. 
others ^* 0 The Court, whose opinion was desired, certified, 
that the jointure being a rentcharge upon lands in 
Ireland was payable in Ireland, and in Irish cur- 
rency. The reason for this opinion is to be collect- 
ed only from the certificate, namely, that it is a 
charge upon lands in Ireland. We are not informed 
of any other reason. If that were the simple 
case, the matter is clear according to settled 
principles of law. But in this case the question is 
to be decided by the intention expressed in the 
deed of settlement. The meaning is to be col- 
lected from the words immediately applicable to 
the point, from the context and from all parts of 
the settlement. 

This is a power to charge the lands with a 
jointure of “ lawful money of Great Britain.” The 
appointment is made according to the authority, 
and in the words of the power. The question is 
whether these words can be said to mean Irish 
currency. In the naked case of a charge upon 
lands the law is clear and settled ; but upon wills 
and instruments of marriage contract all the cases 
cited authorise a distinction. In such cases the 
intention of the person making the will, and of the 
parties to the contract, is to be collected from the dif- 
ferent parts of the instrument. The case of Phipps 
v. Earl of Anglesea is to be found in three books,* 
but is most fully reported in Viner’s Abridgment. 

* 5 Vin. Abr. 209, part 8. 2 Eq. Ca. Abr. 220, part 1, 754, 
part 3. 1 P. W. 696. 
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According to that report, by a settlement made isso. 

upon the* marriage of the Earl of Anglesea with ^ 

the daughter of the Countess of Dorchester, a term «. A lak»- WN * 
of five hundred years was created in trust to raise AKD 

* . • /» • i OTHERS* 

12,000/. for the 'portions of daughters. The par- 
ties to the settlement resided in England, and 
upon a bill filed in Chancery by a ^daughter, the 
sole issue of the marriage, and her husband, to 
have the portion, with the rest of her fortune set- 
tled, the first point raised in Court, was whether 
the 12,000/. portion charged by means of the term 
of years upon lands in Ireland should be paid in 
England without any abatement or deduction for 
the exchange from Ireland to England. After hear- 
ing arguments, which, in many respects, were 
similar to those urged in the present case, the 
Chancellor tff that day was of opinion that the 
portion ought to be paid where the contract was 
made and the parties resided, and not in Ireland 
where the lands lay charged %rith the payment, 
for that it was a sum in gross, and not a rent 
issuing out of land j that it was certainly- the in- 
tention of the parties that the portion should be 
paid in England, and not to send the young lady 
into Ireland to get her portion. In that case, as 
the facts are stated in the report, it was a question 
simply uppn a charge of a sum of money for a 
portion upon estates in Ireland, there were no 
such words as sterling , or, as in this case, lawful 
money of Great Britain .* 

* It is singular, that, although (in Viner’s Report) nothing 
appears in the statement of the facts of the case, nor, in the 
report of the judgment, of any specification as to the kind of 
money to be paid, but simply that 12,000/. is to be raised; yet. 
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It is true, that, in Phipps v. Lord Anglesey* 
the distinction is taken in the judgment which 
was urged in this case at the bar, that there it was 
a sum in gross, and not a rent issuing out of land : 
but that seems to be in answer to that part of the 
argument in that case, which is founded on the 
different expressions of the settlement as to the 
jointure of the wife, and the portions of the 
daughters. As to the former, which is by name 
a rentcharge, it is provided that it shall be paid in 
London without deduction for the exchange; where- 
as, in the declaration of the trust of the term 
created for raising the portion these words are 
omitted, and it is only said in trust to raise 12,000/. 
Upon this point of the argument the Court seems 
to have been of opinion, that, in the case of a rent- 
charge, the addition of such words might be neces- 
sary ; but that the question as to a sum in gross, 
(which the portion in that case was considered to 
be) was to be decided on circumstances, and accord- 
ingly the decision rests, in substance, upon the do- 
micile and the presumed intention of parties resi- 
dent in England, that a portion securedfor a daugh- 
ter should be, paid to her in England. That case 
decides nothing which can rule the present case ; 
and although it may be inferred from that case that 
the Court thought, that, in the simple case of a 
rent charged upon lands in Ireland, it would be pay- 
able in Ireland, and in Irish currency, yet nothing 


in the argument for the defendant, where the language of the 
settlement is discussed, and the provisions as to the jointure and 
the portions are contrasted, this passage occurs i u It is only said 
“ (as to the term for raising the portions) in trust to raise and pay 
“ out of the premises the sum of 12,0001. of good and lavoful 
“ money of England , &c.” 
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is to .be concluded from the case as to what the v — v— — 
judgment would have been in the case of a rent- 
charge of lawful money of Great Britain. down* a# B 

The caseo f Saunders v. Drake,* shows, that what- ° THER8 ’ 
ever the rule may be in the simple case of a rent- 
charge, — in a devise the construction must be ac- 
cording to the intention. In that casp the testator 
being domiciled, and, making his will in Jamaica, 
gave, in the first place, certain legacies to be paid in 
sterling money , and immediately after two legacies 
are given by the will, without any direction that 
they should be paid in sterling money. The per- 
son who claimed one of the latter legacies filed a 
bill claiming payment of his legacy in English 
currency. Lord Hardwicke , in that case, was of 
opinion, that the residence of the person devising 
must decide <#ie question as to the legacies given 
generally ; but where directed to be paid in ster- 
ling money, they ought to be paid in the currency 
of England, although the testdtor resided in Ja- 
maica. So, if the question now before us had 
occurred upon an Irish will, the rule established 
in Saunders v. Drake would authorise our deciding 
that a legacy, given in the words contained in 
this power, must be paid in the lawful money of 
Great Britain, that is, in the currency of England. 

In Wallis v. Brightrvell, f again, it appears, that in- 
tention is to furnish the rule of decision. There 
the testator living with his wife in England, by 
his will, made in England, devised his lands in 
Ireland to a trustee for five hundred years in trust, 
out of the rents and profits to pay 80 /. per annum 
to his wife for life. It was argued, in that'case, 

* 2 Atk. 465. f 1 P. W. 88. 
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leso. that no place being appointed for payment* and 
iMi sDowvn f un d being in Ireland, the annuity ought to 
v. lah«- be paid in Irish currency, or subject to the charge 
remittance ; but the Lord Chancellor decided, 
that the will being made in England, where all 
the parties to the contract resided, and this being 
- a provision fpr a wife, it should be intended that 

the provision was estimated in the money of the 
country where the will was made. He added, 
that if one, by will made in England, gives a 
legacy of 80/. it must be intended of English 
money, and it will be the same thing though 
charged on lands in Ireland. In that case, al- 
though the words are simply to pay out of rents, 
&c. 80/. the intent presumed from domicile and 
other circumstances prevailed. Must we not, d 
fortiori , where the words are* to granfra rentcharge 
of 3000/. lawful “ money of Great Britain" presume 
a similar intent under similar circumstances? 

So again, in Pearson v. Garnett,* Lord Kenyon 
said, he was tied down by the authorities ; and 
held that unascertained or general legacies must 
be paid in the currency of the country where the 
will is made. 

If this be the rule of law in the case of a le- 
gacy, where the party must claim under the vo- 
luntary benefaction of the testator,^ will it not, & 
fortiori , apply to a case where the party is a pur- 
chaser ? In this case, it must be remembered, the 
appointment, under a power given by contract, is 
of a sum of 3000/. a year, lawful money of Great 
Britain ; and such sum must be paid in such law- 
ful money, unless the instrument of contract, in 
* 2 Brp. c. C. SB, VS, 226, Free, in Chanc. 201, n. 
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all its other parts, manifests a clear intention to isto. 
the contraty. Now, without going through the . 

provisions of the settlement, it is enough to say, ». lans- 
there is not a page of it in which it does not ap- o°Z**n** n 
pear that the annuity to be charged is payable in 
lawful money of Gfeat Britain. 

True, it is a rentcharge, but upon that the only 
question will be what is the quantum of the rent- 
charge? How it is reserved is immaterial, whether 
in guineas, sovereigns, or dollars. It need not be 
in money at all. If it had been in loaves or oat- 
cakes, the principle of decision would have been 
the same. There are throughout the settlement 
charges on English as well as Irish estates. Can 
it be said, as to any of these charges, that a difc 
ferent sum is to be yaid to the person entitled, 
according to l!he site of the estates out of which 
the money is drawn ? In those instances, where 
Irish estates only are charged, the situation and 
conduct of the parties, and the language of the 
instrument of contract, show that they meant 
English currency. In the schedule annexed to 
the settlement, the Irish estates are valued ac- 
cording to Irish currency, and then it is reduced 
to English. If the parties have, in the schedule, 
recognised the distinction, and shown an intention 
to compute in English currency, how can I un- 
derstand that they make no distinction, or have a 
. different meaning in the body of the deed ? Even 
in the body of the deed the distinction is taken 
and acted upon with respect to the compensation 
given to the Marquis of Lansdown. 

The question, looking at the whole deed, is whe- 
ther the power is duly exercised by granting a 
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rentcharge of 30001. of lawful money of Great Bri- 
tain. If the power gave him authority to do so it 
is sufficient. 

It is said to be the practice in Ireland, {but I never 
heard of a decision to the effect,) that a bond gften 
for 8000/. lawful money of Great Britain could be 
discharged by paying 8000/. of Irish currency. 

In this case the decision must be grounded upon 
the construction of the instrument before us. 


There is a point remaining to be noticed, which 
did not form part of the. argument at the bar of 
the House, although it is included in the certi- 
ficate, and adopted by the Court of Chancery; 
namely, the question, whether the annuity is to 
be paid in England or in Ireland. Upon this, 
it is to be observed, that the power is to 
charge Irish lands with so much lawful money of 
Great Britain. It is not, however, such a power, 
that it is necessarily to be inferred that the 
money must be paid in England. The appoint- 
ment directs it to be paid in Lincoln’s Inn Hall ; 
but we can only decide that the power is well ex- 
ecuted, so far as it charges on the lands a sum of 
8000/. lawful money of Great Britain. As to the 
cost of exchange, the appointee may be liable to 
that deduction. I found my opinion upon the short 
reason, that, by the appointment, 3000/. of lawful 
money of Great Britain is given according to the 
power, and that such a provision, from the expres- 
sions < and the whole frame of the contract, seems 
to have been contemplated by the parties. 

Lord Redesdale. There is no doubt, that, ac- 
cording to the intention of the parties, and the 
legal operation of the appointment made under 
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the. power, this rentcharge is to be paid in lawful is*o. 
money of Great Britain, and at the rate of English v — -v— ' 
currency. 

No part of the deed of settlement furnishes DOWNE 
a ground to infer that the money to be charged 
should be paid in Irish currency. As to ex- 
change the case is different. Tfce currency is 
always the same: the rate of exchange depends 
on circumstances, which may cause a gain or 
loss upon payment in either country. If the 
proceeding had been by distress, a tender of 
3000 sovereigns would have put an end to the 
distress, and the tender must have been where the 
proceedings took place. The right of demand 
and payment was certainly in Ireland. In that 
part of the appointment, which directs payment 
in Lincoln’s* Inn flail, the donee has exceeded 
his power. The proceeding in equity, and not by 
distress, was necessary in this case, because the 
term of five hundred years might have been inter- 
posed and defeated the distress; but a court of 
equity could only decree payment of the sum 
charged into court, or to the individual, suing by 
his agent, in lawful money of Great Britain. The 
court could not decree that 3000 sovereigns should 
be sent to the claimant in England. There is, 
therefore, no doubt that the money is payable in 
Ireland. The question then is, whether the mo- 
ney is payable in Irish currency which is not ex- 
pressed, or in lawful money of Great. Britain 
which is expressed in the deed ? In all cases of a 
similar description upon legacies, where the word 
“ sterling,” or some word equivalent has been used, 
the money has been held payable in English cur- 
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i8so. rency, even although the testator was resident 
edit of England. In some particular cases * it has 
v. LANs- been inferred, from circumstances, that the money 
other*. AKD was payable not only in English currency but also 
in England : but there is no ground for such in- 
ference here. The decree itself drops the words 
“ lawful money of Great Britain,” which was a 
necessary omission to make it consistent. To 
have said that 3000/. of lawful money of Great 
Britain should be paid in the same sum of lawful 
currency of Ireland, would have* been contra- 
dictory, for the one would exceed the other by 
eight and a half per cent. 

The decree orders that all parties shall abide their 
own costs, which is contrary to the provision of the 
deed ; but no alteration can be made here in that 
respect, as it is not made the Subject «f appeal. 

Lord Lauderdale . If lawful money of England 
is paid in Dublin, the only deduction to be incur- 
red would be the price of the purchase of a bill, 
or the cost of conveyance. There is a great dif- 
ference between paying a sum in English money 
in Dublin, and paying the same sum in Dublin, 
according to the difference of exchange, in which 
the value of the Irish currency is computed. 

May 8 . The Lord Chancellor. Upon looking at the cases, 

it appears that the appeal extends to the question 
of costs ; and as the term given, according to the 
power to secure the annuity, provides for- the 
payment of all “ costs and charges relating thereto,” 
we think the reversal ought to be with costs. As 
to the other points it will be sufficient to reverse 
the dedree on further directions. The reference to 

* Phipps t>. Lord Anglesea, Wallis v. Brightwell, qua supra . 
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the Court of Common Pleas was according to the 
course of A court of equity, and ought not to be 
impeached. 


i&so. 


Lord Redesdale. Care should be taken, in 
framing the cases, to show what are the points of 
appeal. No one could have imagined, from read- 
ing these printed cases, that the reference to the 
Common Pleas was a ground of appeal. 


LANSDOWN£ 
V. LANS- ■ 
DOWNE AND 
OTHERS, 


July 3, 1820. — Ordered and adjudged, that the decree of the 
8th of December, 1814, so far as it orders, adjudges, and de- 
clares, that according to the true intent and meaning, and the 
legal operation of the deed of the 17th of May, 1794, in the 
pleadings mentioned, the Appellant, is, and she was thereby de- 
creed, intitled to be paid the rent charge of 3,000/. per annum 
therein mentioned, according to the currency of money in Ire- 
land, and not according to the currency of money in Great Bri- 
tain, and so far as it orders^ djudges and decrees that, the lie* 
spondent having offered to pay the said rent charge accordingly, 
it should be referred to one of the masters of the said court of 
chancery, to take an account of what is due on the foot of the 
said rent charge after all just allowances, and that all parties 
should abide their own costs ; be and the same decree is hereby 
so far reversed. And it is declared, that according to the true 
intent and meaning, and the legal operation of the said deed of 
the 17th of May, 1794, the rent charge therein mentioned, of 
3,000/. of lawful money of Great Britain, is to be deemed a rent 
charge of 3,000/. of lawful money of Great Britain, and not a 
rent charge of 3,000/., according to the currency of money in 
Ireland, and that according to the express words of the said 
deed of the 17th of May, 1794, the term of years thereby au- 
thorised to be created for better securing the payment of such 
rent charge, was to be made defeasible only on full payment of 
such rent charge,"' and all arrears thereof, and all costs and 
charges relating thereto : and it is further ordered and adjudged, 
that the Appellant is entitled under the deed of the 20th of 
February, 1809, to an annuity, or yearly rent charge of 3,000/. 
of lawful money of Great Britain, to be issuing out o£ and 
chargeable on the lands in the said deed mentioned, and to all 
costs and charges sustained by non-payment thereof, and the 
Respondent having offered to pay the said rent charge as a rent 
charge of 3,000/. according to the currency of money in Ireland, 
and not as a rent charge of 3JOOO/. of lawful money of Great 
VOL. II. H 
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1820. Britain, it is further ordered, that it be referred to the rpaster 

v t — ) to whom the said cause stands referred, to take an account of 

lidwill v. what is due to the Appellant, on the foot of the said rent charge, 
Holland and M a rent charge of 3,000/. of lawful money of Great Britain, 
others. after all just allowances, and of all costs and charges sustained 
by non-payment thereof, and particularly so much of the costs 
of this suit as have been occasioned by non-payment of the said 
rent charge: And it is further ordered ana adjudged, that so 
much of the said decree as declares that the Appellant Is en- 
titled to be paid the rent charge to which she is entitled, in Ire- 
land, and not elsewhere, be affirmed, and that as to so much of 
the costs of this suit as have been occasioned by her claim to be 
paid the said rent charge in England, the parties do bear their 
own costs. 


In the case of mixed monies, as reported by Sir John Davies, 
the contract was by bond, upon condition to pay at a future day 
100/. sterling , current and lawful money qf England , at the tomb 
of Earl Strongbow, in Christ Church, Dublin. The bond was 
executed in April, 43° Eliz. upon a purchase of wares, by a 
merchant of Drogheda, from one Gilbert, of London, and at a 
time when the pure coin of England vas curr ent in Ireland. Be- 
fore the day of payment specified in the bond/Queen Elizabeth, 
in order to pay the troops of the royal army which had been 
many years employed in Ireland, in the suppression of Tyrone's 
rebellion, caused a great quantity of mixed monies, with the 
stamp of the Arms of the Crown, and the inscription of her 
Royal style, to be coined in the Tower of London, and trans- 
mitted to Ireland, and a proclamation was issued, bearing date 
the 24 th of May, 43° Eliz. declaring those mixed monies to be 
lawful and current money in the realm qf Ireland, and command- 
ing all her subjects and others using traffic and commerce in that 
Jcingdom to receive those monies in payment of debts, &c. Brett, 
the obligor, tendered the mixed monies in payment, and whether 
the tender was sufficient to save the forfeiture of the bond, was 
the question, which was brought before the privy council , where 
Gilbert, being a merchant of London, exhibited a petition 
against Brett, for the speedy recovery of his debt. Upon advice 
of the judges, the council resolved that the tender was sufficient. 

See 1 Eq. Ca. C. 36 (E). Under that title, pi. 2. the 
correctness of the Report in 2 Vernon 395, of the case of Lord 
Raneiagh v. Sir J. Champant, is doubted, and in Prec. in Ch. 
108, where the same case is reported ; it is said that Irish inter- 
est was allowed. Sec the Authorities on this head, collected in 
Mr. Raitliby's Edition of Vernon, ii. 395. 
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IRELAND. 

APPEAL FROM THE COURT OF EXCHEQUER. 

Thomas Lidwill, Esq Appellant. 

William Holland P. — Trustee^ 
and Executor of Thomas Lid* >- Respondents . 
will. Esq. deceased, and others ) 

By a marriage settlement, containing the usual limitations, 
the husband, having a life estate m reversion, expectant 
upon the death of nis father, was empowered when in 
possession under the limitations of the settlement, to re- 
voke, &c. as to so much and such part of the premises 
conveyed, “ as shall be then in possession of any one or 
** more tenants, by virtue of any one or more lease or 
M leases, whereon a rent or rents, not exceeding 300Z. by 
“ the year in the whole, shall be reserved, &c. so as 
** there shall not, at the time of such revocation, be less 
“ than twenty years, or three lives, unexpired of such 
« lease or leases.” The clause of the settlement confer- 
ring the powc£*conclu<fed, with a declaration, that it was 
the true intent and meaning of the parties that the hus- 
band should, at any time during his life, after he should 
come into, and be m the actual possession of the premises 
(settled), have absolute power and dominion over so much 
thereof as should be of the clear yearly value of SOO Z. ster- 
ling, and be at full liberty to dispose of the same in such 
manner, and to such uses and purposes, as he should 
think proper. 

The husband (donee of the povj^r), after the death of his 
father, when he was in possession under the trusts of the 
settlement, by a deed or revocation, purporting to be an 
execution of the power, and reciting that certain lands 
therein specified tnen produced a clear yearly rent of 300/. 
or thereabouts, revoked the uses of the settlement as to 
those lands, and appointed the same in trust for him (the 
donee), his heirs, and assigns. Afterwards the donee 
died, indebted to an amount exceeding the value of the 
lands so appointed, and having no other estate or effects. 
By his wilt duly attested, and reciting his title and power 
to dispose of the lands specified in the deed of revo- 
cation and appointment, he devised to trustees his rjght 
and interest therein, upon trust, to sell the same, and out 
of the purchase money to pay his debts, &c. The lands 

H 2 
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revoked, appointed, and devised, except a very small 
part, to the value of 8l. a year, were not (ds recited in 
the deed of revocation) under lease at the time of the 
appointment by that deed, nor at the date of the will ; 
but, in a suit instituted on behalf of creditors and le- 
gatees, to carry the trusts of the will into execution, it 
was found and reported by the officer of the Court that 
the lands so appointed and devised were of the value of 
300 /. a year. ' By the decree in that suit the will was 
established, and the revocation and appointment held 
valid ; and, upon appeal to the House of Lords against 
the decree, it was held that the power was rightly applied 
to the subject, and that the appointment was well executed. 

By indentures of lease and release, dated 13 th 
Marriage set- and 14 th January, 1774, (being the settlement 
i3d» C and executed previous to the marriage of Thomas 
January, 1774. Lid will the younger, and E. J. O’Grady) certain 
lands held upon leases for lives, wit^ covenant for 
perpetual renewal, the property of Thomas Lid- 
will, the elder, for life; remainder to T. L. the 
younger, for life; remainder to his sons, in tail 
male ; remainder to M. L. (the Appellant’s father) 
for life; remainder to the sons successively of 
M. L. in tail male, &c. 

By the indenture of release, power was given to 
T. L. the younger, and the other tenants for life 
in remainder after him, when in possession, to de- 
mise or let all or any part of the premises, for any 
term not exceeding three lives, or thirty-one years 
in possession, and not in reversion, at the best im- 
proved rent, without fine.* 

* A power of leasing as to part of the lands in settlement, 
was also given to Thomas Lidwill the cider. But the original 
deed of settlement was not produced upon the hearing of the 
appeal, nor was the power set forth in the printed papers upon 
this subject. Sec the Censure of the Lord Chancellor, p. 124. 
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The release also contained a power of revo- 1820 . 
cation, by which it was provided that T. L. the 
younger, after he should be in possession of the Holland and 
premises, might, by any writing under his handp^ F ;“; fRe . 
and seal, attested by two witnesses, or by his will voc 1 ation *. n 

. _ stud marriage 

attested by three witnesses, revoke, alter, or deter- settlement to 

mine, all or any, the use and uses, estate and estates UA ' 

before limited, “ as to so much and such part o/*younger. 

u the premises as shall be then in possession of any 

** one or more tenant or tenants , by virtue of any 

“ one or more lease or leasesy whereon a rent or 

“ rents not exceeding 3001. by the year , in the 

“ whole , shall be reserved and payable during the 

“ continuance of such lease or leases, so as there 

“ shall not at the time of such revocation be less 

“ than twenty years or three lives unexpired of 

“ such lease oa lease?; and that from and imme- 

“ diately after the execution of such revocation, 

“ Standish Grady and Richard Lalor, (trustees in 

“ the settlement) and the survivor, &c. shall stand 

“ seized of such part of the premises, concerning 

“ which such revocation shall be executed for the 

“ use of T. L. the younger, his heirs, and assigns, 

“ and that he and they shall and may hold and enjoy 

“ the same, and receive to his and their own 

“ use the rents. See. clear of the rent reserved 

“ out of the premises, or any of the uses, &c. 

“ before expressed. It being the true intent and The parties to 

“ meaning of these presents, and of the parties sc«iement n d!L 

“ hereunto, that the said Thomas Lidwill the c,are t, * eir in - 
. „ . . . - tentandmean- 

w younger, shall at any time during his lire, after ingofthe 
*« he shall come into, and be in the actual posses- ^o" a e J 0 ° n f ^' n 
w sion of the said hereby granted and released 
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XU) WILL 9* 
HOLLAND AND 
OTHERS. 

to Thomas 
Lidwill the 
younger. 


Thos. lidwill, 
the elder, died 
Nov. 1782. 


Deed of Re- 
vocation dated 
20th Dec. 
1782. 


“ premises, have an absolute power and dominion 
“ over so much thereof as shall be of the clear 
“ yearly value of 300/. sterling, and be at fall 
“ liberty to dispose of the same 2h such manner, 
“ and to such uses and purposes as he shall think 
“ proper.” 

Thomas Ljidwill the elder died in November, 
1782, whereupon Thomas Lidwill the younger 
became seized of the lands of Clonmore, &c, 
under the settlement of the 14th January, 1774. 

By indenture dated the 20th December, 1782, 
signed, sealed, and delivered, by Thomas Lidwill 
the younger, attested as by the deed of settle- 
ment required, and made between Thomas Lid- 
will the younger of the one part, and Stand, 
ish Grady and Richard Lahor of the other part, 
reciting the marriage settlement and the power 
of revocation therein contained, and that the 
lands of Coologenafrian or Graffin, containing 
300 acres or thereabouts, with the bog and com- 
mon thereto belonging, and part of the lands of 
Clekile, containing about 41 acres, with 14 acres 
of bog, then produced a clear yearly rent of 800/. 
or thereabouts ; and were part and parcel of the 
lands mentioned in the marriage settlement ; 
Thomas Lidwill, in execution of the power of 
revocation, and of all and every other power 
and authority in him being or him thereunto 


enabling, for the purpose of revoking, altering, 
making void, and changing all and every the use 
and uses, trusts and limitations, in the deed 
contained, so far as the same related to the 
300/. a year, did declare, order, direct, limit. 



103 


ON APPEALS AND WRITS OF ERROR. 

% 

and, appoint, that Standish Grady and Richard 1820 . 
Lalor, aijd the survivor of them, and the heirs V ' — ' 
and assigns of such survivor, should stand, and HOLLAND AND 
from thenceforth be seized of that part of the 0THEB9 ‘ 
lands in the settlement mentioned, called Coolo- 
genafrian or Graffin, containing 300 acres or 
thereabouts, with the bog and common thereto 
belonging ; and that part of the lahds of Clekile, 
containing about 41 acres, with 14 acres of bog, 
together with all and every their rights, members, 
appendances, and appurtenances thereto, or to 
said lands of Mucklonemore, otherwise Clonmore, 
Coologenafrian, and Coologenvodeale, belonging 
or in any wise appertaining, 

To hold to the only proper use, behoof and 
benefit of the said Thomas Lidwill, his heirs, and 
assigns, for ejier ;-««d to, for, and upon no other 
use or uses,, trust, intent, or purpose whatsoever, 
any thing therein, or in the marriage settlement 
contained, to the contrary in any wise notwith- 
standing. ft being thereby declared to be the 
true intent and meaning of the said deed of revo- 
cation, and of the parties thereto, to carry into 
execution the said power of revocation as fully 
and effectually as in them lay, according to the 
true intent and meaning of the said deed, and of 
the parties thereto, so as that Thomas Lidwill, his 
heirs, or assigns, or Standish Grady and Richard 
Lalor, and the survivor of them, and the heirs 
of such survivor, in trust for Thomas Lidwill 
should, from the day of the date of the deed of 
revocation become, and then were actually seized 
Und possessed of the revoked lands, to the only 
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proper use, behoof, and benefit of said Tho- 
mas Lidwill, his heirs and assigns for $ver ; and 
it was thereby agreed that it should and might be 
lawful for Thomas Lidwill, his heirs and assigns 
for ever, thereafter, to have, hold, and enjoy the re- 
voked lands and premises with the appurtenances : 
and to have, receive, and take to, and for his 
and their own use and benefit, the yearly rents, 
issues, and profits thereof, separately and apart, 
and free and cleared, and absolutely discharged 
from the rent payable out of the lands of Clon- 
more to the head landlord, by virtue of the ori- 
ginal lease, or renewal or renewals thereof, to be 
thereafter had by virtue of the covenant of re- 
newal in the original lease; and of and from the 
payment of all and every, or any part whatsoever 
of such renewal fine or fines vkich^ben were, or 
thereafter might become payable by virtue of the 
original lease or renewals to be thereafter had 
thereof, and freed, acquitted, exonerated, and 
discharged of and from all or any and every of the 
use and uses, estate, trusts, charges, and limita- 
tions contained in the marriage settlement ; . and 
from all manner of judgments, mortgages, or in- 
cumbrances whatsoever, which could or might 
affect the lands. 


16 th J On the 16th June, 1809, Thomas Lidwill the 

Lidwill the 113 younger died, without issue male, having no other 
younger died, property but in the lands, subject to the revo- 
cation, and indebted to several persons, leaving his 
widow, Elizabeth Julia, and the Respondent, 
Mary Grady, his only child, and heiress at law. 
Hi» win, dated J3y his will, dated on the 13th of June, 1809. 

13ih June, J 1 

1809. 
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and duly executed and attested in the manner ieso. 

required J>y law for devising freehold estates, v v — — J 

reciting, that he was entitled to 300 acres of uollasid*ahd 
the lands of Clonmore or Grafiin, under and by OTHERS * 
Virtue of his marriage settlement, and to dispose 
thereof as he should think proper; he devised 
and bequeathed all his right, title, and interest in 
and to the said 300 acres of the said lands of 
Clonmore or Graffin, and all other his estates of 
what nature or kind soever which he should die 
seized possessed of, or entitled to at the time of 
his decease, unto the Respondents, John Maherg 
and William Holland P. and the survivor of them, 
and his heirs, executors, administrators, and as- 
signs in trust, to sell and dispose thereof, and out 
of the monies arising from such sale, to pay all 
his just debtv*forrcfal expenses, and the several 
legacies therein mentioned, and, among others, 
a sum of 2,500/. which he bequeathed to the 
Respondent, Mary Grady’s children, and thereof 
appointed the Respondent, Mary, residuary lega- 
tee, and William Holland P. and John Maherg 
his executors. 

William Holland P. alone proved the will in the 5ti> January, ^ 
proper ecclesiastical court in Ireland ; and on 5th f or a ’saie of 
January, 1810, being trustee and executor, and also 
a judgment creditor of T. L. filed his bill in the debts and io- 
Court of Exchequer in Ireland against the Appel- mas Lidwiii°’ 
lant, (who had become intitled as next in succes- tl,c y° u,, B cr ' 
sion, under the limitations of the deed of settle- 
ment,) and others, stating the indentures of 1-lth 
January, 1774, the power of revocation therein 
contained, the deed of revocation of the *20th 
December, 1782, and also the will of Thomas 
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mo. Lid will the younger} and charging that Tho- 

v "— ~ v — mas Lidwill, at the time of his de^th, owed 
SOLLAMD An several sums of money by judgments and other* 
othebs. wise ; and that he bequeathed the several legacies 
therein mentioned, to the persons therein named, 
and insisted that the deed of the 20th of Decem- 
ber, 1782, (which was not then in the possession 
of William Holland P. — ) was a due execution of 
the power of revocation, and that even if the 
same had not existed, the will was in itself a 
sufficient execution of the power, and that, if 
defective, the Court would set it right ; and pray- 
ing that the Defendants might set forth what 
estate or interest they claimed in the lands re- 
voked, and that the trusts of the will might be 
carried into execution; and that it might be 
declared that the power of 'revocation had been 
well executed by Thomas Lidwill j and that ac- 
cordingly the revoked lands might be sold by the 
decree of the Court for the purposes mentioned 
in the will; and that in the mean time, until 
such decree should be obtained, a receiver should 
be appointed to receive the rents, and that an 
account might be taken of Thomas Lidwill’s per- 
sonal estate, and of his debts, legacies, and funeral 
expenses ; and that, the marriage settlement and 
deed of revocation might be lodged in Court. 
Defendants The Defendants having filed their answers to 
the bill, and issue being joined, witnesses were 
heard on examined, and publication of their depositions 

pleadings and , . f , ,f , / , , 

proofs; and on having passed, the cause came on to be heard 

ills, 1 decree on lst ^ °f May, 1813, on pleadings and 

made. proofs, when the Court decreed, that the trusts 

of the will of Thomas Lidwill, deceased, in the 
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pleadings mentioned, should be carried into ex- two. 
ecution, and that the proper officer should take u ~ J 
on account of his red estates, and the rents T 
issues, and profits thereof into whose hands the OTHKM ’ 
same came, and how applied; and also an ac- 
count of his personal estate, and the nature and 
value thereof, into whose hand thp same came, 
and how applied, and of his debts, legacies, and 
funeral expenses, and of all charges and incum- 
brances affecting his said real and freehold estates, 
and the nature, priority, and amount thereof and 
what was due thereon respectively, and whether any 
and which of them had been paid, and out of what 
fund : the officer was also directed to inquire and inquiiydirect- 
report, whether, on 520th December, 1782, the or value the 
lands of Coologenafrian or Graffin, containing 300 
acres, with tWHcjogf and common thereunto be- 
longing ; and also the said part of the lands of 
Clekile, containing about 41 acres, together with 
about 14 acres of bog thereunto belonging, com- 
prised in the deed of 20th December, 1782, in 
the pleadings mentioned, or any and of which of 
them, or any and what part thereof were in the 
possession of a tenant or tenants having, at the 
time of the date of said deed of 20th December, 

1782, a term or terms of three lives, or twenty 
years, then to run of their lease or leases j* and if 
he should find that the entire of the lands were 
not in the possession of such tenant or tenants at the 
time (when the deed of revocation was executed), 


* Against this part of the decree no objection, in any shape, 
appears to have been made. 


2 
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that then he should state the clear yearly value 
of the lands at that time, and how much and what 

LIDWILL Vt 

Holland avd parts thereof were of the clear yearly value of 300/. 

on the 20th December, 1 782 ; and if the officer 
should find that any part thereof was, at that 
time, in the possession of such tenant or tenants 
as aforesaid, then he was directed for so much to 
take the reserved rents as the value ; and that the 
officer should also inquire and report, whether any 
and what other part of the lands comprised in the 
settlement of the 14th January, 1774, were in 
lease to a tenant or tenants having, on the 20th 
December, 1782, three lives, or twenty years 
unexpired of such lease or leases. 

The Respondent, William Holland P the 

Plaintiff on 27th December, 1813, filed his charge 
under said decree, and the on the 28th 

of January, 1814, filed his charge and discharge 
to Plaintiffs said charge ; atid among other things 
charged and contended before the officer, that 
28tii January, he was entitled to be repaid as a creditor of 
Thomas Lidwill, the younger, certain sums in his 
said charge mentioned, out of the real freehold 
and personal estate of Thomas Lidwill ; and fur- 
ther charged that the whole of the lands in the deed 
of revocation of the 20th of December, 1782, were 
then unset and out of lease, and that no part 
thereof was in possession of a tenant or tenants, 
having, on the 20tli of December, 1782, a term or 
terms of three lives or twenty years then to run \ 
and that parts of the lands comprised in the mar- 
riage settlement of 14th January, 1774, and dis- 
tinct from the lands comprised in the deed of 


27th Decem- 
ber, 1313, 
Plaintiff filed 
his charge. 


1314, Appel 
hint tiled ids 
charge and 
discharge. 
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revocation of the 20th of December, 1782, were isao. 
in lease to' tenants having, on the 20th of Decern- v — — v ~— — ' * 

ber, 1782, three lives or twenty years unexpired hoTlAmVamd 
of such lease or leases. others. 

The Appellant also insisted, that the lands com- 
prised in the deed of revocation exceeded the 
clear yearly value of 300/. on the 20th December, 

1782, and contended before the officer, that those 
lands were of considerably greater value at that 
time. 

On the 3rd of November, 1815, the officer re- November 3 , 
ported (among other things) that Thomas Lidwill, ^ 5 r , t officcr s 
deceased, in the pleadings mentioned, died seized 
of a real estate in the lands of Coologenafrian 
or Graffin, and also in part of the lands of Clekile, 
with the bogs and . common thereto belonging, 
comprised in tKe deed of the 20th of December, 

1782, and that Thomas Lidwill was not at the 
time of his decease seized of any other real or 
freehold estate. 

The officer also found that Thomas Lidwill, 
by his will, dated 13th June, 1809, charged all 
and singular his real estates with the payment of 
his debts and legacies (in the report mentioned), 
and directed his trustees, therein named, to sell 
the same for payment thereof; and that Thomas 
Lidwill was indebted, at the time of his decease, 
to several persons therein particularly named in 
the several sums therein mentioned, amounting, 
in the whole, to the sum of 7512/. 17$. 4J., and 
that the debts and legacies were charges and 
incumbrances affecting the real estate of which 
Thomas Lidwill died seized. 

He further found, that there was one tenant 



no 


CASES IN THE HOUSE OF LORDS 


18 * 0 . who occupied a part of the lands of Coologe* 
J nafrian or Graffin, on the 20th of December, 17 S3, 
Holland amd of whose lease a term of 23-i- years was then un- 
mmm " expired, at the yearly rent of 8/., but did not find 
that there was any other tenant or tenants on the 
20th of December, 1782, in possession of any part 
of the lands of Coologenafrian or Graffin, or of 
the part of Clekile, mentioned in the deed of the 
20th of December, 1782, under any lease thereof^ 
of which a term of three lives or twenty years 
was then to run. 


He also found, that, on the 20th December, 
1782, the part of the lands under lease were of the 
yearly value of 8/., taking the same at the reserved 
rent, and that the remainder of the lands of Coo- 
logenafrian or Graffin, and t^lands of Clekile, 
and the bogs and common thereto belonging, 
in the said deed of revocation mentioned, were, 
on the 20th day of December, 1782, of the 
yearly value of 292/. (both said sums making to- 
gether the yearly value of 300/.) and no more, 
and that no further or other part of the lands of 
Mucklonimore, otherwise Clonmore, comprised 
in the marriage settlement of the 14th of January, 
1774, were, on the 20th day of December, 1782, 
leased or demised to a tenant or tenants having, 
on the last-mentioned day, a term for three lives, 
or twenty years, unexpired of their said lease or 
leases. 

9th November, Thomas Lidwill, the Appellant, on the 9th of 
luVkkcf^ur November, 1815, filed four exceptions* to the 
thereto' 0118 officer’s report, because he had not reported cer- 


* The matter of these exceptions form no part of the present 
appeal. 



ON APPEALS AND WRITS OF ERROR. 


HI 

tain claims of the Appellant, as incumbrances use. 
affecting: the revoked lands. 

On 17th February, 1810 , the cause came on to hollaed axk 
be heard on the report, exceptions, and merits, Febmaiyir, 
when the Court ordered, that the first and 1816 > fiual de * 

cree. 

fourth exceptions should be over-ruled, without 
prejudice to any suit then depending, or which 
might thereafter be instituted as to the matter 
thereof, and that the second and third exceptions 
should be also over-ruled, and the report confirmed ; 
and that the defendant (Appellant) should in one 
kalendar month, to be computed from the date 
thereof; bring in and lodge in the Bank of Ireland, 
to the credit of the cause, with the privity of the 
accountant general of the Court, the sum of 
1303/. 2 s. 5d., being the balance of the rents, 
issues, and p^d&fT of the revoked lands and pre- 
mises remaining in the (Appellant’s) hands ; and 
that the register should tot up the interest of the 
several sums in the decree particularly mentioned, 
due to the several creditors and legatees therein 
named $ and that the Defendants, or such of them 
as ought so to do, should, in three kalendar 
months, to be computed from the date of the 
decree, pay to said William Holland P., and to 
the several other creditors and legatees therein 
named, the several sums therein mentioned, with 
interest from that day until paid, with costs to the 
persons therein named; or, in default thereof, 
that the chief remembrancer of the Court, *or his 
deputy, should set up and sell by public cant, to 
the highest and fairest bidder, the said revoked 
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lands and premises in the decree particularly 
mentioned, or a competent part thereof f and that 
> out of the monies arising by such sale, the Plain- 
tiff, William Holland, P. and the several other 
creditors and legatees therein named, should be 
paid the respective sums therein mentioned due 
to them, and r that the remainder (if any) of the 
money arising by such sale, should be disposed of 
as the Court should thereafter think fit : and that 
all proper and necessary parties should join with 
said chief remembrancer, or his deputy, in exe- 
cuting proper deeds of conveyance to such person 
or persons as should be declared the purchaser or 
purchasers of the lands and premises, or such 
parts thereof as should be sold ; and that either 
party should be at liberty to apply to the Court 
in the mean time for such furtneraud other direc- 
tions as might be necessary; and that the other 
Respondents should recover their costs expended 
by them, in the cause, out of the money arising 
by such sale ; and that the Plaintiff, W. Holland, 
might accordingly make up and enrol the decree, 
with costs as aforesaid, for the performance where- 
of, the process of the /Court was, from time to 
time, to issue as in sudh cases usual. 

The several sums so decreed due to the cre- 
ditors of Thomas Lidwill, the younger, amounted 
to 7512/. 175. 4d., and to his legatees 4824/., 
and Plaintiffs taxed costs, to 470/. Os. 1 Id., making, 
in 'all,. 12,806/. 18$. 3d., J 5 xclusive of Respondent 
Grady’s and the other parties* costs, which 
amounted to a considerable sum. 
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On the 5th of June, 1816, the lands were put - isso. 
up to sale* by public auction, pursuant to the de- v 
cree : the Respondent, Henry Grove Grady, was Holland*’* ‘ 
declared the highest bidder at a sum of 6000/. : AND OTHBM - 
the sale was confirmed, and out of purchase money 
advanced by the Respondent, Henry Orove Grady, 
thS creditors and legatees of Thorites Lidwill the 
younger were satisfied. 

This appeal was presented against the decrees 
of the Court of Exchequer, by tlie remainder-man 
next in succession, under the limitations of the 
settlement upon thef”decease of T. L. the donee of 
the power. '*■ 

For the Appellants — Mr. Mart and Mr. Philli- 
more. 

Whether the pow r e,r to revoke the uses of the Argument for 
settlement by the slid Thomrfs Lidwill the younger MayuTiW 
be considered (as intended to be executed by him) 
either by the. de<ed of revocation of the 20th 
day of December 1782, or py his will j such 
executions of the power were both defective (ex- 
cept as to a very small part of' the lands in ques- 
tion), since a power can only be regarded as duly 
executed, when all the conditions and circDm- 
stances required by t^e cleed or instrument creat- 
ing it are complied with. 

An express condition is explicitly stated in the 
deed of settlement, creating the power by which 
Thomas Lidwill the younger is restricted, in h;s 
exercise of the power, "to so much and 'such 
“ part only of the lands in question, as should 
“ be then in the possession of any one or more 
“ tenant or tenants, by virtue of any one or 

VOL. II. i 
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i8«o. * “ more lease or leases, wherein a rent or rents, 
v '“" “' v 'TT'' f <s not exceeding three hundred pounds by the 

IIDWIU «. . ,,,,,, r , , 

Holland “ year in the, whole, should be reserved, and made 
andOthbks. « p a y a 5i e during the continuance of such lease 
t( or leases, and so as there should not, at the 
** time of such revocation, be less than twenty years, 
“ or three liveff, unexpired of such lease or leases;” 
which restriction must be considered as in the 
nature of a condition precedent, and any execution 
of the ppwer, in which this restriction or condition 
is not attended to Or complied with, must conse- 
quently be regarded as void and inoperative. 

The condition annexed tp the execution of the 
power, requiring that the lands over which it should 
be exercised should be held'for a term not less than 
three lives, or twenty years^atthe time of the 
execution of the powhr, w$s n&t introduced into 
the , settlement without due consideration or a 
sufficient reason. .One object of it was to relieve 
the i;emainder-me^ from the difficulty, at a future 
and possibly a rejjpote period, of showing the va- 
lue pf the lands att the time o£*the execution of 
the power, — a difficulty which would occur if the 
lands werg ^either aerially" out, of lease, or held 
for a term,; nearly expired, | difficulty which the 
Appellant* has Actually experienced in this cause. 
It was also intended to guq*.d against a fraudulent 
execution of fjhe poWe£ by first letting the lands 
at low rates for a shortterm, and then executing 
the power of r^yocatidb. It was considered by 
the parties to the settlement containing the power, 
that, leases for three lives, -or of which twenty 
years were unexpired, must be supposed to have 
been granted under the leasing power, and con- 
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sequently % at the best rent, and, therefore, that 
the rent reserved in such leases would be a fair 
criterion of value. 

4 

Neither by the deed of revocation of £he 20th 
day of December, 1*782, nor by the last will of 
Thomas Lidwill the younger, is # the restric- 
tion or condition t annexed to the, power strictly 
complied with, save only as to a very small portion 
of the lands in question. 

If the intended execution of the power by the 
deed of revocation of the 2oth day of December, 
1782, be duly considered, it will be found defec- 
tive or fraudulent, f sinc£ there is in thgrt; deed*an 
express but false recital, stating that the lands in 
question were then actually leased to solvent te- 
nants, who hacWjs^Ai than twenty ye^rs or three 
lives then to run and^nexpirdd of their leases, 
r-nd that the lands produced a profit rent pf the 
clear yearly value 6f 300/. dr thereabouts, f (thus 
explicitly admitting and recognising, on the part 
of Thomas Lidwill the younger, the neces- 
sity of a full compliance with the restriction or 
condition anneled ft> the power' irtHhat respect;) 
whereas it has been clearly 'proved and Teporfed 
by the officer, to whom that matter was , referred, 
that the recital was wholly false 6r erroneous, 
(except as to a very sffeall ^part b'f the lands in 
question ;) since it was found by the^officer, that 
at the time when the said dpsed of revocation was 
executed by Thomas Lidwill the younger, a very 
small part only of the lands in question was ac- 
tually let agreeably to the power, .and that no fur- 
ther or other part of the lands Was' then in le&se. 

i 2 


18 * 0 . 


LIDWILL Vm 
HOLLAND 
AND OTHERS* 
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mo. If* it be contended that the will of Thomas Lid- 
"—“■v— ' will the younger was an execution of the power 
Holland of revocation, it will be found liable to the same 
and other*, objection on account of the non-compliance with 
the condition or restriction annexed to the power, 
the lands in question not being let agreeably to 
that condition, for three lives, or twenty years, 
at the time of the execution of Thomas Lidwill’s 
will, or of his death ; and such execution by will 
must also, for that reason, be regarded as wholly 
void and inoperative; the term of twenty-three 
and a half years of the part of the lands, which 
was, at the time of executing the deed of 1782, 
in lease, according to the terms of the power, 
having expired, and that part of the lands not 
being, at the execution of will, actually !# 
in the manner required by the deed creating tne 
power. The will recites a title to the 300 acres:, 
the power is to appoint land pf the value of 3<./0/. 
The will, therefore, is merely an appointment of 
300 acres, which he was not empowered to ap- 
point; and Thomas Lidwill the younger must be 
considered as having been fully aware of the 
necessity of all the lands being so let, in order to 
render any execution of the ppwer valid and effec- 
tual, hecause he had previously recognised and fully 
admitted the necessity of such a compliance with 
the requisitions of the power, by the specific in- 
troduction of the recital or statement to the effect 
before mentioned, in the deed of revocation of 
the 20th day of December, 1782. 

The execution of the power of revocation, by 
the deed of revocation of the 20th day of Decern- 
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ber, 1782, being thus defective, can be considered isso. 
as an effectual execution of the power, so far only *” * — ' 
as relates to that part of the lands in question, hoTlano"' 
which was found by the officer, to whom the cause ANDoTHEM> 
was referred, to be actually let agreeably to the 
power, at the time of the execution of the deed of 
revocation. 

The will of Thomas Lidwill the younger can- 
not be considered an effectual execution of the 
power, with respect to any part of the lands, be- 
cause the term in that part of the lands leased 
in the year 1782, had then expired. Both these 
executions of the power must be considered as 
defective, and consequently void and inoperative 
as to the lands in question, so far as they were 
not under lease, according to the requisition of 
the power. ‘*Kife' r Appellant is clearly entitled 
as immediate tenant in tail in possession, under 
the uses of the settlement, to the lands and 
premises of Cooltfgenafrian or Graffin, and the 
part of Clekile in the pleadings mentioned, together 
with the rents and profits which have accrued due 
thereon, from the time of the decease of Thomas 
Lidwill the younger. 

If this were a case of mere informality in the 
execution of a power, the defect might be sup- 
plied in a court of equity in favour of particular 
objects ; but the record makes no such case. The 
only question presented is, whether the power 
was legally executed. Error or mistake in the 
instrument creating the power or the appointment 
might have been rectified in equity ; but no sgch 
case is alleged. The decree does not even ’com- 
prise a declaration to such effect, or any thing 
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v * g2 °- which can clear np the doubts which hang over 
Li d will u. the case * The exceptions taken to the report do not 
hollaxd indeed touch the matter of the present appeal ; but 
amd othbrs. ^at j s not a ma terial objection, for the subsequent 

directions are consequential, and must stand or 
fall with the decree. The contract between the 
parties to the settlement provides what lands shall 
be appointed, and under what circumstances. A 
court of equity cannot make a new contract for 
the parties, or strike out of the settlement a ma- 
terial provision. It may be thought a capricious 
mode of ascertaining the value of the lands ; but 
it has the character of caution, and, at all events, 
it is the caprice of parties contracting, and it is 
not the province of a court of justice to control 
such caprice, if it be legal. That the lands were, 
in fact, of the value contemplated is immaterial, 
if the mode prescribed to ascertain that value has 
been neglected. Appointments, in a multitude of 
other cases, which, apparently, have been inno- 
cent variations from the power, have been held 
void. In this case the defect is not in form but 
in substance. The Court is required in this case 
to substitute a new power.* 

Tor the Respondents — Mr. Wetherell and Mr. 
ShadwelL 

The decree, if right in substance, is not bad 
for form. The question is, whether the direction 
of the power as to lands in lease is material, or a 
point, of form. 

The father had power to make a beneficial lease 

As to the restrictions, the doctrine in the case of the Earl 
of Montagu v. the Earl of Bath, 2 Ch. Rep. 191, was cited by 
Mr. Phillimore. 
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provided the rent was not below a certain depre- isso. 
ciation.* % Thomas Lidwill, the father never hav- ' 

ing executed his power, it was indifferent whe- HOLLAND 
ther Thomas Lidwill the younger exercised his ANDOTHBM 
power of leasing or not. He might have leased 
before he revoked ; but the essential part of the 
power is that lands, not exceeding 300 /. in value, 
should be revoked and appointed. The report 
finds the value. There is no excess of the power 
in point of value. How can it be represented 
that the leasing was essential? If any prejudice to 
the remainder-man could have arisen from the 
non-leasing, the omission to do so might have 
avoided the power; but those interested in re- 
mainder could not be injured by the omission. 

The value, at the date of the revocation, was 
always capable ~v>f being ascertained. If leases 
had been actually subsisting, 1 the revocation, no 
doubt, must have applied to them. If a lease had 
been made by Thomas Lidwill the father, there 
would have been a tenant at an undervalue. The 
revocation in such case could not have extended 
to lands in Graffin. The power not having been 
executed by the father as to those lands, the 
revocation might extend to them. The last clause 
shows that the power to Thomas Lidwill the 
younger is absolute. If the words pf the power 
are ambiguous, the construction ought to be fa- 
vourable to the object of the power. 

* This power, it seems, extended only to lands in Graffin, 
and a mode was prescribed of ascertaining the yearly value of 
the lands to be leased under the power. It was not set forth in 
the printed cases; nor was the deed containing it before the 
House of Lords upon the hearing,— See the observation of the 
Lord Chancellor upon this subject, post, 121*. 
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1820. We stand on the right of creditors. Thomas 
i ipwilTT^ kidwill had a power to appoint by will as well as 
Holland by deed, and he expressly refers to the deed by 
and others, the will. It is the same thing as if he had sold to a 
purchaser in his lifetime. 

The Lord Chancellor. Do the debts cover the 
estate? Is there any other fund to pay debts? 

For the 'Respondents. The debts exceed the va- 
lue of the estate appointed, which is the only fund 
for payment. In what form an agreement or ap- 
pointment is made a. court of equity does not 
regard — a bond or any writing may operate as an 
appointment. By the will, the fund is given to 
trustees to sell and dispose in payment of debts. 
In the case of the Earl of Montague v. the Earl of 
Bath,* the judges intimated, that if it had been the 
case of creditors, purchasers, Dr^children, they 
would have decided for the validity of the revo- 
cation $ but it was the case of a volunteer, and that 
circumstance was the ground of the judgment. 

The Lord Chancellor. I apprehend they will not 
dispute, that, if he intended to execute, it would, 
in that respect, operate as an appointment : but 
they say he has failed in the subject of the power. 

For the Respondents. The remainder-man can- 
not be affected by this mode of appointment. 

Such construction should be made upon the in- 
strument creating and the instrument executing a 
power as will effectuate the intention of those 
creating the power, and further the objects of such 
power. 

Upon this principle the deed of 20 th Decem- 
ber, 1782 , is a due execution of the power of 
* 2 Ch. R«p. 191. 



121 


ON APPEALS AND WRITS OF EJIROR. 

revocation contained in the settlement of 14th iaeo. 
January, ,1774, so far as the estate, the subject ' 

of the power, would extend, it has been literally holTanV* 
pursued : throughout it has been substantially ex- AND 0THER8 ‘ 
ecuted. It appears by the officer’s report, unex- 
cepted to (in this respect), that the revoked lands 
at the time of the execution of the deed of 20th 
December, 1782, did not exceed 300?. a year in 
value. The intention of the power was to allow 
lands of that annual value to be revoked ; and it 
pointed out. the means of ascertaining that value 
by the existence of leases of a certain descrip- 
tion ; but where no such leases existed on the 
estate, the subject of the power, the donee of the 
power was not to be deprived of the benefit of the 
execution of the power ; he was not to be driven 
to a formal execution of leases, so as to bring 
himself and the lands within the very letter of the 
power. 

Although the deed of the 20th of December, 1782, 
and the will of Thomas Lidwill should be deemed 
a defective execution of the power, a court of 
equity will supply a defective execution in favour 
of creditors : — and it appears that the debts re- 
ported due by Thomas Lidwill, the donee of the 
power, amounted to the sum of 75\2l. 17 s. 4 d. 
and that his creditors have no other fund for pay- 
ment of their debts but the revoked lands, the . 
subject of the power. 

The Appellant has submitted to this view of 
the case, for he took no exception to the officer’s 
report, which finds that Thomas Lidwill died 
seized of the revoked lands ; but, on thd con- 
trary, he took several exceptions, because the 



122 


CA$ES IN THE HOUSE OF LORDS 


1820. officer did not report him to be a creditor of 
Thomas Lidwill on the revoked lands* a case al- 
hollamd together inconsistent with that which he now 
amd others, brings by way of appeal : and, moreover, the 
Appellant went into evidence before the officer, 
to show that the revoked lands exceeded in value, 
at the time of the revocation in 1782, 300/. a year. 
— He failed in making such proof ; and it was sa- 
tisfactorily proved by the Respondents, that the 
lands did not exceed 300/. a year in value : the 
officer so reported, and his report stands unim- 
peached in that point. 

The whole power must be read together: the 
last clause is the key to its meaning. There it is 
expressed to be the true meaning and intent that 
Thomas Lidwill the younger should have absolute 
power over and property in the lands to the amount 
in value of 300/. a year. A special mode of leasing 
is provided,* by the deed of settlement, as to part 
of the estate called Graffin ; but not as to other 
parts of the estates. Thfey might never be under 
lease. No direction to lease is given, nor any 
mode prescribed by the instrument of contract. 
It is analogous to the cases of leasing powers, 
where it is provided that leases shall be made at 
the usual rent. In such cases, with respect to 
lands which have never been leased, and for which, 
consequently, there can be no usual rent, it has 
been held f that the power extends to such lands, 
if it appears to be the intention of the parties to 
the instrument raising the power. It can only 
extend to such lands by estimate or valuation ; it 

* See the notes, ante, p. 119, and post, 124. 
f Goodtitle v. Funucan, Doug. 54 4. 
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is reduced therefore to a question of intention. In is«o. 
Bagot v.Qughton ,* as Lord Mansfield said, in Good- 
title v. Funucan, it was evident, from the nature houmw** 
of the thing, that the power of a temporary owner ANDOTH ®*** 
could not extend to the letting the ancient manor 
house, and excluding the representatives of the 
family who might succeed him. 

The objection to the frame of the suit is too late ; 
it should have been taken when a reference was de- 
creed as to the value of the lands not leased. There 
has been no exception to the report on that point ; 
nor is there any appeal against the decree which 
assumes that the value was the material question. 

Mr. Hart in reply. The owner of property may 
exercise the most arbitrary and capricious will, and 
annex unreasonable conditions to his gifts. The 
Court cannot interpose a Praetorian equity. 

The Lord Chancellor . The real question is, had 
he or not a right, by a due execution of the power, 
to affect the land made the subject of appoint- 
ment. The true meanJhg and intent of the power 
is to be considered, and whether the condition is 
mere matter of form. 

Lord Rcdesdale. The decree supposes that the 
power is well executed at law. 

Reply. It has been argued that the generality 
of the latter part of the power supersedes the re- 
strictions of the former part. The power directs 
that the appointment shall be of so much and such 
parts of the premises as shall be in possession of 
tenants having interests, by way of lease, for 
twenty years to come, or for the duration of three 
lives, from the date of the revocation, and that 
* I P. W. 3*7; Fortescue, 332 j Mod. Cas. 249, 381. 
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1820 . the rent payable on 'the leases^ shall not exceed 
3001. What is there in the clause which follows 
Holland expressly rescinding this provision and condition r 
and others. What.is there to furnish an implication that it could 
be within the intent of the parties to annul this 
express condition ? It has lately and often been 
regretted that courts of equity, in the cases even of 
meritorious objects, should have adopted the prac- 
ticed supply the want of form in appointments. 

The latter clause must be taken with and ex- 
plained by the first. The restrictions were ma- 
terial to ascertain the value before it had become 
difficult by lapse of time. It was a security taken 
by making the son the first victim of any indis- 
creet exercise of the power.* 

The Lord Chancellor, on the day after the argu- 
ment, said, upon the whole, we think that the 
power was well applied to the subject, and that 
the appointment has been well executed; and, 
without further observation, the judgment of the 
Court below was affirmed^ 

* In the course of the argument the Lord Chancellor censured 
the omission to furnish instruments referred to in the printed 
papers, observing, that the power to Lidwill the elder to grant 
leases contained provisions as to the mode of ascertaining the 
full improved yearly value at the time of making leases under 
the power. Those provisions were not set forth, but only 
alluded to in the printed cases as “ therein (i. e. in the deed of 
4i settlement) particularly mentioned,” and the instrument con- 
taining that power was not before the House. 


%* The rule of construction as to powers has varied materially 
in different ages of the law, in different courts, und with different 
judges. What is essential to be observed in the conditions or 
circumstances prescribed by the power is now, and, perhaps, 
from the nature of the subject, ever will be a matter of uncer- 
tainty, unless all discretion of the judge is taken away, and a 
literal observation of the power in every particular is required. 
The same uncertainty prevails in many similar questions of this 
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branch of law, as, foifexaniple, what is a valid, what an illu- j 82C 
s ory appoiitfment ? What a' reasonable time to be allowed for i " 
payment of rent, in a lease made under a power requiring a LIDW1LL v 
right of re-entry to be reserved for non-payment of rent? The HO lland 
cases decided on these points seem to furnish rules only for cases and others 
exactly similar. In a new case, where the appointment varies May 17 . 
in any circumstance from the authority, whether it be a valid 
execution of the power, can only be matter of probable conjec- 
ture, until the opinion of some court has been pronounced upon 
the particular case. Every new decision upon these questions 
does, indeed, make an approximation to certainty ; but it never 
will be fully attained until every variety in powers is exhfgisted, 
and it can be declared to be impossible to contrive a new con- 
dition or circumstance to accompany any power. 

A distinction has been taken between the cases where a man 
has power to make leases, &c. which shall charge and encumber 
a third person’s estate ; and where the power is to dispose of a 
man’s own estate, as upon a settlement in tail or otherwise, with 
power of revocation in the settlor. In the first case, it is said, 
such powers are to have a rigid construction ; but where the power 
is to dispose of a man’s own estate, it is to have all the favour 
imaginable, — See Sayle v. Freeland, 2 Vent. 350. 

In Comberbach, - 11 , 12 , (a book, indeed, of little authority,) 
it is said, powers of revocation are to be largely taken. This is 
probably to be understood of such powers, where they are re- 
served by the owners of the estate to themselves. In Scrope’s 
Case. 10 Rep. 144, where the power was to determine ex- 
isting uses and limit new ones, and the donee, (who was before 
owner of the estate,) covenanted upon a second marriage, to 
stand seized to new uses, witfiout determining or declaring any 
purpose to determine the former uses, it was held a valid revo- 
cation, on the ground, that when he limited new uses, he there- 
by signified his purpose to determine the former uses: and a 
case is*cited, as an authority for the decision, with the maxim, 

“ Non refert an quis intentionem suam declaret verbis an rebus 
“ ipsis vel fact is.” 

In the case now reported, the decision seems to have been 
made on the ground that the intention of the donor was not trans- 
gressed in the execution of the power. The noble Lords who 
moved the judgment apparently considered the power to be well 
executed at law. The doctrine of equity, by which the defects 
in the execution are supplied in favour of special objects of 
appointment, cannot be considered as a ground of decision in 
this cose, although the Lord Chancellor, in the course of the 
argument, put a question, which seemed to point to such a 
ground.— See and compare the observations, pp. 120 and 123. 

In these questions, upon the execution of powers, the diffi- 
culty lies, and insuperable it seems, between discretion with 
uncertainty on the one hand, and a literal construction with in- 
tolerable hardship on the other. 
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SCOTLAND 


APPEAL FROM THE COURT OF SESSION. 


Thomas Graham, *>f Kinross, & c.. . Appellant. 
Page Keble, a Lunatic, Residuary"] 

Legatee'of P. K., dec. ; R. Saun- 
ders, Esq. Comm, of the said P. 

K.’s Estate p and R. Rattray, 

Esq. Mandatory of the said R. | 

SENDERS J 


> Respondents . 


18*0. K. having left East-India bonds in the hands of a mer- 

— v ; - cantile firm at Calcutta, with directions to apply the 

interest and principal when received to a specific purpose, 
by his will appointed G., a partner in the firm, one of his 
‘ executors. After the death of K., the will was proved by 
G. ; and the firm, acting under his authority as executor, 
assigned the bonds, and used in their trade the money 
received upon the assignments. 

G. ceased to be a partner in the firm before all the bonds 
had been assigned. 

Upon suit, by tne residuary legatee of K. against G., and 
on appeal, it was held that he was accountable to the 
residuary legatee of K. for the monies received upon the 
bonds, with 8 per cent, from the time of the deposit to the 
dates of the respective assignments by the firm ; and with 
interest at 12 per cent, (being the current rate in Calcutta) 
from the time of the assignments and receipt of the mo- 
nies to the date of the judgment upon appeal in the ori- 
ginal suit ; and with interest at 5 per cent, upon the accu- 
mulated sum, composed of principal and interest, from 
the last-mentioned judgment till payment: but the cost 
of remittance from India, and the property-tax, were 
held to be charges on the fund payable. 

Upon a general account subsisting between K. and the 
Calcutta firm, field that G., as partner and executor, 
was liable for the balances of account, and interest at 12 
per cent, upon alt such balances as should appear to be 
stated qnd signed by the, parties : speh interest to be cal- 
culated from the date or the statement and signature of 
the account to the time of the final judgment on appeal. 

Held also that G. was not, as executor, entitled to with- 
hold payment against the residuary legatee until an 
account of debts, &c. had been taken; and that, as 
debtor, he was not entitled to require that executors in 
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England (who ha(Mllso proved the will of K.) should be 1820 . 
parties to* the suit in order to give him an acquittance. ^ - 
In appellate proceedings interest upon the accumulated graham ». 
sum of principal and interest is chargeable on the debtor keblb ant> 
from the date of a judgment in the Court of Session to OTHERS - 
the date of the judgment in the Couit of Appeal, al- 
though the Respondent has obtained an inhibition against 
the lands of the Appellant before the date of the original 
judgment. , 

Where a matter is, by the pleadings, specifically made the 
subject of demand, and the judgment is general, for 
the demandant, yet, if a particular part of the demand, 
as the rate of interest, was not discussed, or specifically 
decided in the suit, it is not res judicata. 


Page KEBLE, of Calcutta, in the year 1785 , 1705 . 

deposited certain bonds, due from the East-India 
Company, in the hands of Messrs. Graham, Crom- 
meline, and Mowbray, a mercantile house at Cal- 
cutta, of which the Appellant was a partner. 

These bonds amounting, in the whole, to 46,428 
current rupees, were delivered with instructions 
as to their application. They were to be appro- 
priated eventually in payment of a debt owing by 
Mr. Keble to the East-India Company, and which 
became payable in the year i 796. 

Soon after making this deposit, Mr. Keble quit- 
ted India, and died on his passage to England. 

By his will, which he had left in the hands of 
Messrs. Graham and Co. as his agents, the Appel- 
lant was named one of Mr. Keble’s executors, with 
certain other persons in Europe. The European 
executors having proved the will, transmitted pow- 201b March, 
ers of attorney to the Appellant and his partners, m7 ' 
authorising them to act in the affairs of Mr* Ke- 
ble’s estate. But in the mean time the Appellant 
had proved the will at Calcutta ; and the house of 
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is*o< CJf&ham, CrtmVmeline, and "Mowbray, by a letter 
.dxted the l^OtH of September, 1787, informed the 
kebl£ akd ’ Executors mEngl^pd that they had nb occasion to 
others. * u ^e the power of attorney, as they could act under 
the authority of the Appellant as executor. 

No account of the affairs of Mr. Keble was trans- 
mitted $p the European executors until the 10th 
of March, 1791, at which time the Appellant had 
retired from the firm, and in the November fol- 
lowing the^puse failed. Some of the bonds depo- 
sited had tWen indorsed away by the house, for 
their own accommodation, between the months of 
November, 1789, and October, 1790, before the 
Appellant had retired from the concern : the re- 
maining bonds were disposed of in the same way 
soon after his retirement.* 

There was also a sum due to the estate of Page 
Keble on a balance of account subsisting between 
him and the Calcutta firm. 

The Respondent, Mr. Keble, as residuary le- 
gatee under the will of his father, as soon as these 
facts came to his knowledge, required the Appel- 
lant to account for the funds due from the house 
of Graham and Co. to the estate of the deceased, 
and, upon his refusal,! brought an action against 

* The particular dates of the assignments of the bonds were 
not very exactly ascertained in the proofs before the House. 
The point is not very material, according to the view taken by 
the Lord Chancellor in moving the judgment. 

f The«same demand had, in the year 1796, been made upon 
the Appellant in India, and proceedings against him, in the 
courts of* * Calcutta, had been in contemplation; but, after 
various negotiations and transactions, a case was submitted t6 
the Advocate General by the East-India Company, and that 
officer, in 1802, gave his opinion that tjte Appellant was not re- 
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him before the Coiirt of Session in Scotland. When is so. 

the action was commenced the Appellant was^"— S ^— - * 
still resident in Bengal, but having land in Scot- kkblbakd 
land was sutvject to the jurisdiction of the courts 0THKRS - 
of that country. The summons, in the action, 
concluded for payment of the amount of the bonds 
deposited by the late Mr. Keble in thp hands of the 
Appellant and his then partners, with interest pray- 
ing that the Court would “ decern and ordain the 
“ saidThomasGraham,Defender, to make payment 
tf to the Pursuer of the specific sum of 478 6/. 8$. Gd. 

“ sterling, with interest , at the rate of 8 per cent . 

“ till the bonds were severally cancelled or en- 
** dorsed away; and with interest after that period 
“ at the rate of 12 per cefnt. being the legal rate of 
“ interest in Bengal to the time of payment ; 

“ and interest on the sum of 242 61. 1 3s. 8 d. the 
“ balance of account from the 14th of February, 

“ 1788, at 12 per cent, and until payment, &c.” 

This action was commenced in December, 1803, 
and at the same time a diligence of inhibition was 
executed by the Respondent against the lands of 
the Appellant in Scotland. After various pro- 
ceedings in the Court of Session, an interlocutor 

was pronounced on the 11th of March, 1808.* 

* 

sponsible. Whereupon the East-India Company enforced the 
payment of their debt against the estate of Page Keble, and no 
proceedings were taken against the Appellant until he became 
amenable to the jurisdiction of the Scottish courts. The facts, 
upon this part of the case, are omitted in the text, because, 

(although pressed in argument,) they do not appear to hare been 
noticed in the reasons given for the judgment. 

* The Appellant became resident in Great Britain in the . 
year 1808. 

VOL. II. 


K 
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i 82 o. From this decree, an appeal, partly on the 
charge of Indian interest, was brought in the 
KEW.B and House of Lords : on hearing which, in the year 
Judgment of the judgment was affirmed, upon the ground 

the House of that the Appellant being a partner in a house of 

Lords, 10th , , ? , , . , 

Nov. 1813. agency, where a deposit was placed in special 
trust, becam^ and acted as the executor of the 
persoif by whom the deposit was made ; and that 
having acted in that fiduciary character he could 
not renounce it, and elect to act under his other 
character of agent, that he could do no act, in 
respect of the estate, for which he was not an- 
swerable as executor, and could not be discharged 
of the trust* 

The decree thus affirmed did not ascertain the 
periods of the different rates of interest It be- 
came necessary therefore to present a petition to 
the Court below to have the sum due ascertained. 
With this petition a “ state of the debt” due by the 
Appellant was lodged, in which ( inter alia) interest 
was charged at the rate of 11 per cent . from the 
different periods at which the money secured by 
the bonds had been received by the firm, in which 
the Appellant was partner, to the date of the judg- 
ment in the House of Lords, according to which 
calculation the debt amounted to the sum of 
19,413/. 16^. 2d. 

This petition being remitted by the Court to 
the Lord Ordinary, the Appellant was allowed to 
put in objections to the state of the debt. 

The Appellant thereupon contended that the 

* MSS. cases, in D. P. 1813, No. 10; and see a short report 
of the case up to this point in Dow’s Reports, Vol. II, p. 17. 



ON APPEALS AND WRITS OP ERROR. 13 * 

House Lords, by their judgment, had deter- 1820 . 
mined that he, ** having taken out a probate as ^ 

“ executor, could not divest himself of the cha- keb”e and 
‘‘ racter of executor j” and, therefore, that he OTHERS * 
must pay off and see discharged the debts and le- 
gacies due from the estate of the late Page Keble 
before the amount of the residue could b#ascer- 
tained : that he had a right to resist payment, or 
accounting to the Respondents, until he was satis- 
fied ydiat might be the just amount of the resi- 
duary estate of the deceased. The Respondents 
insisted that the House of Lords, having <e affirmed 
“ the interlocutors of the Court of Session,” and 
given judgment in terms of the conclusions of the 
libel, which was to make payment to the Pursuers 
of a certain specific sum total of principal, with 
interest due thereon, at certain specific rates, it 
was incompetent for the Court of Session now to 
hear the Appellant upon any point or points, save 
those relating to the mere accuracy, in point of 
computation, of the “ state,” exhibited with the 
Respondents’ petition. 

The Lord Ordinary, by interlocutor, of the 
28th June* 1814, (having repelled the objections 
by a former interlocutor, and having found the 
Appellant liable to the costs incurred since the 
cause was remitted,) decerned against the Defender 
(Appellant) for the sum of 19,413/. 16$. 2\d. ster- 
ling (according to the computation of the Re- 
spondent), with the interest thereof at the rate of 
5 per cent, from and after the term of Martinmas, 

1813, and until paid. 

To this judgment he adhered after several re- 
presentations. 


k 2 
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18 *°- The Appellant thereupon petitioned tjie Court 
okabau v. J Session (Second Division) against the judg- 
xbblb and ment of the Lord Ordinary, and by the original 
annas. an( j var j ous reclaiming petitions, the Appellant 
raised the following objections: — 1. That the 
claim to interest ought to be restricted to 8 per 
cent, to the year 1796. 2. That British interest 

only ought to be allowed from 1796, or, otherwise, 
from 1803 ; or, from 1806, or, at the utmost, from 
1808. 3. That there ought to be no accumulation 
of interest. 4. That he was entitled to deduct the 
expense of remittance from Bengal. 5. That he 
was entitled to make deductions, on account of 
the property-tax, from 1 803. The Court, by five 
interlocutors, affirmed the judgment of the Lord 
Ordinary, and over-ruled all the objections except 
what related to the property-tax, which the Court 
held the Appellant was entitled to deduct from 
1808 to 1813, when the debt is accumulated, and 
also to deduct the property-tax from the interest 
of the accumulated sum from Martinmas, 1813, 
until payment.* 

From these several interlocutors of the Lord 
Ordinary of the 15th and 28th June, 8th July, 
and 22d December, 1814, and of the Second 
Division of the Court of 4th July and 15th No- 
vember, 1815, 13th February, 1st and 8th March, 
1816, the appeal was presented. 

For the Appellant — Mr. JVetherell and Mr. 

Brotigham. 

Argument for i . This is not a case where a trustee has made 
vathand tut* use of the money committed to his charge ; it is a 

of June. «►. This part of the judgment below, as the Respondent al- 

leged, was by consent.— See p. 142. 
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simple breach of trust at the utmost. By the isso. 
judgment \>f this House, in 1813, the Appellant ^ — -v— 
is charged as executor: in the summons he iiS!uun 
charged both as debtor and executor. The pleas o™ 118 - 
in defence took issue upon both those points, and 
the Court has decided generally in the terms of 
the libel, embracing both the media concludendi. 

If the Appellant is charged as executor, the Re* 
spondent, suing under the qualified title of resi- 
duary legatee, is only entitled to the surplus above 
debts and general legacies ; and before any sum 
can be finally awarded and paid to him under the 
authority of the Court, it must be ascertained that 
all prior claims upon the estate have been satisfied. 

If the Appellant is charged as a debtor only, the 
English executors ought to be parties in the suit in 
order to give a discharge. An executor only has 
authority to receive the debt and acquit the 
debtor ; and even the authority of the Court could 
not protect the Appellant from future responsi- 
bility, if this money should be required to satisfy 
creditors of the estate. Considered in the double 
character of debtor and executor, the Appellant 
is equally entitled to have it ascertained that debts 
and legacies are discharged before he pays over 
any sum as a residue. This claim is not incon- 
sistent with the decree, by which the Appellant is 
bound to pay, through the medium of the legal 
representative, what is due to the estate of Page 
Keble, and those having right to that estate in 
their order of preference. 

2. As to the objection, that it is not now com- 
petent for the Appellant to object to the ratesf of 
interest, because the summons concluded sped- 
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mo. 


GRAHAM V. 
Ki£fil,E AND 
OTHERS. . 

% 


jfically for those rates of interest, and the Court be- 
low has decided in terms of tl*e libeV; and that 
judgment having been affirmed on appeal, it is 
now res judicata, and no longer questionable; it 
is an objection founded in fallacy. 

If that matter had been proponed and repelled in 
the cause, 05 competent and omitted, in foro contra - 
dictorio, both the policy and statutory enactments* 
of the law would have excluded the Appellant 
from further litigation. But on this point no 
question was raised or debated in the former pro- 
ceedings, no defence was urged, and the judg- 
ment, so far as it affects the question of the rates 
of interest, was virtually a decree in absence, 
which never was held to constitute res judicata. 
The conclusion of the summons was for two dis- 


tinct matters, a principal sum and interest at, &c. 
to the date hereof, and in time coming till payment . 
The defence was, simply, that the Appellant was 
not responsible, and no other question was con- 
sidered, or intended to be adjudged in the cause, 
but that of his general liability. Where defences 
have been made upon one branch of a cause, and 
omitted as to another, no presumption can be 
raised against the Defender as having confessed 
the matter, and submitted to judgment on the 
point undefended and undiscussed. Such is the 
principle and practice upon a decree in absence, 
where the party has been cited, and even where 
he has appeared by his procurator. It is said that 
there has been no denial of the allegations of the 
summons as to interest ; yet, in the petition of the 
3 1st August, 1815, which was presented after the 
* Scot’s Stat. 1672, c. J9. 
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date of the summons, this passage is to be found : — 1820 . 

“ It is allowed, on all hands, that from the begin- - 

“ ning to the end of the pleadings not a word has ocuahd 
“ been said on the subject of interest.” others. 

Moreover, if this be res judicata , the Court 
itself has invaded and disturbed its own judgment. 

For the original decree, in terms of the libel, was 
for interest at 12 per cent, till payment , But since 
the cause was remitted from this House, a new 
judgment has given interest, at 5 per cent, from 
November, 1813 ; and whereas the summons makes 
no conclusion for accumulation of interest, the 
subsequent judgment authorises accumulation to 
the 12th of November, 1813. The Respondents, 
after the judgment in 1813, did not sue execution, 
but proceeded before the Court to settle all the 
details as to interest. They have, in this and 
other respects, treated the matter as res non judi- 
cata. So has the Court below, and no cross ap- 
peal on that ground is entered. The plea of res 
judicata has been rejected, in many cases, much 
stronger than the present. Millie v. Millie ,* * * § 

Young v. Mitchell, j* Chirurgeons oj Glasgozv v. 
lieid,\ Smith v. Semple. § 

A foreign rate of interest is a fact, upon which 
no decree can be made, without proof or express 
admission. Decrees must be founded upon alle- 
gation and proof. Admission of the fact cannot 
be implied where the question has never been 

* Diet, of Dec. Tit. process, No. 318, Nov. 27, 1801. 

f Id. ib. No. 320, Feb. 10, 1803. 

t Id. ib. No. 340, Dec. 17, 1701. 

§ Id. ib. No. 341, Dec. 14, 1711. 
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raised ; at all events, not before the decree is ex- 
tracted. Such implication is never made against 
a party unless the matter has been referred to his 
oath as the medium of proof, and he does not 
appear, and answer upon oath. Upon a verdict 
in an action for a promissory note interest follows 
incidentally by way of damages $ but every claim 
for debt or damage does not, as a matter of course, 
include ‘interest. In equity proof is required of 
the employment of the money. The defence, 
therefore, against the liability for the principal 
does not comprise a defence against liability for 
interest. Upon this point, therefore, the judg- 
ment is not conclusive against the Appellant. In 
moving the judgment in this House in 1813 not a 
word was said upon the subject of interest. 

8. Indian interest is not due to the extent 
awarded. The Appellant has not used the funds, 
and the Respondents ought not to benefit, by 
their own delay, from 1791 to 1803. During all 
that time they might have sued in the courts of 
Bengal. The House of Graham and Co. were in- 
structed by Page Keble to invest his money in the 
purchase of bonds, which were to remain in their 
hands until the joint bond to the Company became 
due, which happened in 1796. The interest upon 
bonds so purchased would have been 8 per cent. 
or less, and the purpose of the deposit terminated 
in 1 796. The Appellant, therefore, is not charge- 
able with more than 8 per cent ., nor beyond 1796 
at the utmost. From the year 1796, when the 
bonds ought to have been applied in payment to 
the Company, the amount became a debt, owing 
from one British subject to another, upon which. 



ON APPEALS AND WRITS OF ERROR. 


by the statute against usury,* more than 5 per cent. isso. 
cannot b^ demanded. v '“— v— — ' " 

According to authorities in the law of Scotland, JUJI 
interest, above the domestic rate, is not allowed OTHERS - 
even upon foreign contracts, Savage v. Craig, X 
Wood v. Grainger. X In Campbell v. Hannay, § 
interest was, indeed, finally given at 8 per cent. 
according to contract by bond ; but that is a sin- 
gle case not applicable in its circumstances, and 
the authority is questionable. This is not a foreign 
but a British debt, not constituted by contract. but 
by law. This distinction is recognised by the 
text writers : by Dirleton, || and by Lord Kaimes.** 
According to these principles, if the Appellant is 
considered as responsible for the bonds, the in- 
terest which they bore is the proper rate. When it 
became a debt constituted by law, he is only 
liable to interest established by the law of the 
country where the remedy is applied. Upon the 
same principle it is that the law of Scottish pre- 
scription is applied to debts arising upon foreign 
transactions, when the party sues in the courts of 
Scotland.ff At all events foreign interest ought 
to cease, and British interest to commence either 
from the 1 3th of December, 1803, when the first 
step was taken in the action, or from the J 4th of 
November, 1806, which is the date of the first 
decree. The Appellant, upon the first process, 

* St. 12 Anne, c. 16. f Fountain-hall, vol. ii. p. 559. 

J Fac. Coll. June 24, 1779. § Ibid. Feb. 15, 1$)0. 

H P.227, voce process against stranger*. 

** B. 3, c. 8, s. 1, p. 321, citing Eq. ca. abr. c. 36, (E.) 8. 1. 
ft Kaimes Sel. Dec. No. 85. March 2, 1761— M*NeiJ. July 
13, 1768— Randal. Feb. 20, 1771— Ker. Feb. 4, 1772— Bar- 
ret. 
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might have obtained security for the amount.* 

’ If the commencement of the action did not, at 
least the judgment of the Court, in 1806, did make 
it a Scotch debt, carrying Scotch interest. If that 
judgment should be considered as interlocutory, 
then the final decree by the Court of Session in 
1 808 ought to be the period for the computation 
of British interest. By the judicial proceedings 
in Scotland, the debt was, or might have been, 
secured by the Scotch law ; and by the execution 
of the inhibitions, in 1 803, against the heritable 
estates of the Appellant, it became a Scotch debt 
vested upon heritable security. 

4. Foreign interest cannot be due after the 
year 1808, when both debtor and creditor were 
resident in Great Britain. Interest, at more than 
5 per cent, is forbidden by law between parties so 
resident. The place of the original contract, or 
of the transactions from which the liability arose, 
cannot alter the law between resident subjects. 
While one of the parties to the contract is absent 
in the foreign country, the courts here may apply 
the foreign law, but not after the parties become 
resident in this country. .Could parties intending 
to negotiate a loan, by going to Ireland for the 
purpose, fabricate a bond, which, upon their re- 
turn, should bear interest at G per cent.? Could 
such a transaction be sustained upon a short resi- 
dence ? If so, the statutes against usury are futile. 

Interest does not depend unalterably upon the 
original constitution of the debt, but arises from 


* He did, in fact, obtain an inhibition against the lands of 
the Appellant, which operates as an injunction against alien- 
ation, 1 



ON APPEALS AND WRITS OF ERROR. 


139 


detention of the money due. It is an equivalent isso. 
for the Vise of the money ; and a change in the v— 
rate of interest ought to follow a change in the keblb 
residence of the parties, by which the use and the OTHERS * 
remedy are regulated. While the Appellant re- 
mained in Calcutta, the place of implied contract, 
he might be liable to Indian interest: when he 
came to Great Britain the implication as to in- 
terest ceased. The Appellant then becaqae amen- 
able to British laws both in person and estate. He 
ought not to be injured by delay in the adminis- 
tration of justice. 

Whether foreign interest can be given by the 
courts of Great Britain must depend on the nature 
of the contract and the residence of the parties, 
or one of them in the place of contract. Such 
was the case of Bodily v. Bellamy .* There was 
express contract by bond, and the Plaintiff, from 
the date of the obligation to the time of judgment 
in the action, had been resident at Calcutta. Under 
those circumstances the Court gave interest at 9 
per cent. In Ekins v. the East-lndia Company ,+ 
foreign interest was given upon the value of a 
ship and cargo, because it was wrongfully taken 
from the agent of the owner, and the Court held 
that the Company (who may be considered as re- 
sidents of India) had made the usual advantage of 
money in that country. In Boddam v. Riley, X in- 
terest was refused upon the balances of unsettled 
accounts of a partnership in Bombay, potwith- 

* 2 Burr. Rep. 1094*. 

f 1 P. W. 395. — See the Treat, of Eq. b. 5, c. 1, s. 6, and 
the notes of the editor. ■ 

% 1 B. C. C. 239 ; 2 B. C. C. 2, 3; and see i- B. P. C. 560, 
with the abstract preceding the report, and the note at the end. 
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standing the custom of the country, stated upon' 
affidavit, to charge and allow interest in* all mer- 
cantile transactions, and upon debts in general. In 
that case. Lord Thurlow observed, “ I am to say, 
“ that although the general rule of law is otherwise, 
“ yet, by reason of this custom, interest is to run 
“ on a debt not carrying interest in this country, 
“ because the original transaction was in India ; 
“ I cannot admit such a custom to control the 


“ clear law of this country.” In a former stage of 
the same case. Lord Thurlow had said, that interest 
was not in the discretion of the Court, and could 
only be given upon contract.* 

In Connor v. the Earl of BellamontJ Irish in- 
terest was given, because the debt, though con- 
tracted in England, was charged upon land in 
Ireland, and the debtor being an Irish Peer ex- 
ecuted a bond in Ireland to secure the debt. 

The neglect of the Respondent is a further reh- 
son for refusing all interest. This claim was 
raised against the Appellant when he was in India 
in 1796, and was apparently abandoned, after an 
opinion had been given against the claim by the 
Advocate General of Calcutta in 1 802. The Ap- 
pellant might have made arrangements to dis- 


* The report, 1 B. C. C. p. 239, supposes the Lord Chancel- 
lor to say, ** that nothing but what arises from contract or de- 
*' mand of debt can give rise to a demand of interest.” This 
appears both incorrect and deficient. For a demand of debt 
gives no rjght to interest, and in equity it is always given upon 
breach of trust • If a trustee sells stock out of the public funds, 
the Court gives to the cestui que trust an option to demand 
against the trustee the dividends which the stock would have 
produced, or interest upon the proceeds of the sale, 

t 2 Atk. 382. 
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charge diminish the debt, if he could have an- isso. 

ticipated that the claim would be renewed in Scot- v v— — * 

land after so great a lapse of time. kbblh awd 

5 . Compound interest ought not to have been 0THBM * 
allowed. If, as the Respondent contends, the 
affirmance of the judgment in this House is con- 
clusive upon the question of interest, then there 
being no conclusion in the summons for accumu- 
lation of interest, the judgment, which is in terms 
of the libel, does not warrant accumulation. 

If the judgment is not conclusive, as the Ap- 
pellant contends, then it will be necessary for the 
Respondents to amend their libel (if that can now 
be permitted) before any judgment can be given 
for a right, which, as the summons is now framed, 
makes no part of the Respondents’ demand. In- 
dependent of all questions of form, interest upon 
interest is never allowed, but upon adjudication, 
or a denounced horning upon an extracted de- 
cree. 


6. The Appellant is entitled to deduct the cost 
of remittance. If this was a debt contracted, and 
payable in Bengal, the creditor is bound to re- 
ceive it there. In Campbell v. Hannay ,* the 
Court refused the debtor’s cost of remittance, be- 
cause he had compelled the creditor to sue in 
Scotland ; but in this case the creditor has avoided 
the forum contractus, and selected the courts of 
Scotland. 


7. The Appellant is also entitled to deduct the 
property-tax from the year 1803. The Respon- 
dent was liable to the tax, not being within the 
exceptions of the statutes j and the circumitance 

# Ante , p. 136. 
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that the Appellant was resident in Calcutta till 
ISOS is immaterial. 

For the Respondents — The Solicitor General 
and Mr. Kinder sley. 

The Appellant was sued both as partner in the 
firm of Graham and Co. and as executor: so it 
appears expressly by the summons. The Respon- 
dent, suing as residuary legatee, claims a specific 
sum as residue against a person filling the charac- 
ter both of debtor and executor j and so he was 
charged by the judgment below, according to the 
allegations of the summons, and the defence made 
by the Appellant. 

The argument f of novatio debiti is repelled by 
the fact, that the firm of Graham and Co. rejected 
the authority and orders of the English executors, 
upon the express allegation that they had the 
authority of the Appellant as Indian executor, 
and he was then also a partner of the firm. 

The question, as to the rate of interest was 
concluded, by the judgment of this House, in 
1813. For the decrees of the inferior Court were 
thereby affirmed, and those decrees were in the 
terms of the libel, by which interest, at the rates 
and for the periods in question, was specifically 
demanded. The very question was argued in the 
Courts below, and upon the hearing of the appeal. 


* Sir Robert Gifford. 

f This point was argued in tlie former stage of the suit. It 
was thexf contended by the A ppellant, that, by the effect of the 
transactions between the parties, and the events which had hap- 
pened, he was released ; and that the new firm, after he ceased 
to be a partner, had been accepted and recognised as the debtors. 
— See the Lord Chancellor’s observations in moving judgment, 
post, 147 — S. 
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In order to constitute a valid judgment, it is isao. 

not nece^ary that the question should be debated. ^ — 

If it be alleged on the one part, and not contra- keble and 
dieted on the other, that is sufficient ground for OTHERS - 
the judgment.* The Appellant might have plead- 
ed, 1 . that he was not liable at all ; £. if so, that 
the rate of interest claimed was extravagant. 

The subsequent proceedings in the Court of 
Session, upon the subject of interest, were merely 
to ascertain the amount of the sum due by cal- 
culation, not to open and re-discuss the general 
question of liability for the specific rates of in- 
terest, and for the times before awarded. The 
allowance of interest follows as a consequence 
upon a judgment for the principal. 

The allowances for property-tax, since the judg- 
ment in 1813, do not operate as an admission by 
the Respondent that the judgment was open : that 
was done by consent, and was a gratuitous boon to 
the Appellant. 

If it be admitted that the question is open, this 
being a claim against a trustee, ex delicto , he is 
liable for the largest rate of interest jsvhich might 
have been made by the use of the money in the 
country where the breach of trust took place.t If 
a trustee sells out stock from the public funds, he 
is chargeable either with the dividends or the pro- 
fits actually made, or the proceeds, with the usual 

* Stair’s Inst. 1. 

f That 12 per cent, is the usual rate of interest in ifengal is 
recognised, and it is made the legal rate there by stat. 13 Geo. 

III. c. 33, s. 30. It was not proved in the cause that 12 per cent. 
was actually made: that such advantage might have bccn*had is 
sufficient to charge a trustee. 
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1820^ rate of interest at the option of the cestui que 
' v " 1 trust: so even if. he represents, contrary to the 
kebjue and fact, that he has purchased stock. Bate v. Scales .* 
oTBiEi. x a these cases the Court does not consider, as the 
measure of damages, what wquld have been gained 
for the benefit of the .cestui que trust, if the direc- 
tions of the ty’ust had been followed, but what 
has been wrongfully acquired, or might have been 
acquired by the trustee upon the misapplication 
of the trust fund. The partners of a firm, to 
which the Appellant belonged, have abused 
their trust, and the Appellant being executor 
has permitted that abuse. Six of the bonds were 
endorsed away while the Appellant was a partner 
in the firm, and four a year after his retirement. 
If he had written or endorsed upon them a state- 
ment of the purpose for which they ’ ’’re deposit- 
ed the loss would have been prevente v j but, in 
gross violation of his trust, he left them in the 
hands of a firm, which he, as a partner, could not 
fail to suspect of actual or approaching insolvency. 

As to the objection made against the judgment 
for accumulated interest, it is consonant to the 
settled principles* of law as well as equity, that 
interest, ascertained and decreed upon a final 
judgment, should be incorporated with the prin- 
cipal.f From that time the principal and interest 

* 12 Ves. 402; and see Harrison v. Harrison, 2 Atk. 121 ; 
Pocock v. Redington, 2 B. C. C. 653, 5 Ves. 794, and Long v. 
Stewart in the note ; Treves v. Townshend, l B. C. C. 384 ; New- 
ton e. Bennett, Perkins v. Bayntun, 1 B. C. C. 359, 37 5 ; Forbes 
v. Ross, 2 B. C. C. 430; Young v. Combe, Piety v. Stace, 4 
Ves. 101, 620 ; and Tebbs v. Carpenter, 1 Mad. Hep. 290, where 
the cases upon the general question are collected. 

t Bodily v. Bellamy. Ante, p. 1 38. 
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become an entire sum bearing interest. The w*6. 
right to ^hterest upon t&is aggregate sum arises ' 

from the delay <f>f payment caused by the appeal. keblbah» 
The accumulation, they say, is not asked by the 0THERB * 
summons ; nor is' it necessary. In actions upon 
bills of exchange interest is not demanded by the 
declaration j yet it is given by the /Hdgment, or 
upon motion: and upon writ of error, *if the 
judgment below is affirmed, interest is calculated, 
not on the principal sum for which the action was 
brought, but upon the whole amount recovefied 
by the judgment below up to the time of the 
judgment in the Court of Error.* Th<$i»esult is, 

* Upon writs of error interest is given by way of damages, 
for which provision is made by the statutes for preventing delays 
in suits of law, IS Car. 2, s. 2, c. 2, s. 8, 9, IQ. The Plaintiff, 
upon suing his writ of error, is, by that statute, compelled to give 
security for damages as well as costs, otherwise execution may 
issue, without stay or supersedeas, notwithstanding the writ of* 
error. See also, 3 Jac. 1, c. 8, made perpetual by 3 Car. 1, c. 4, 
s. 4, 16 and 17 Car. 2, c. 8, s. 3. Upon affirming a judg- 
ment in the. Exchequer, the Chancellor personally (who, with 
the treasurer and judges, are, by the 31 Edw. III. constituted a 
court for examining erroneous judgments in the Exchequer), 
gives interest^ computed according to the currengjmot the legal) 
rate, from the day of signing judgment below to -the day of 
affirmance in that Court of Error. In the Exchequer Chamber, 
which is a court established by 27 Eliz. c. 8, to rectify errors in 
the judgments of the King’s Bench, if no direction is given by 
the court, the officer (under the authority of 13 Car. 2, s. 2, 
c. 2, s. 10,) in taxing costs, allows double the money out of 
pockety but gives no interest. In the King’s Bench, upon 
writs of error from the Common Pleas, interest is usually given, 
by way of damages, upo» /the sum recovered in, and from thte 
time of signing the judgment beldw until the affirmance. Bishop 
of London, &c. tn^Lewen, 2 Strange, 931 ; Bodily v. Bellamy, 

2 Burr. 1094. By stat. 3 Hen. 7, c. 10, upon all writs of error 
VOt. II. I- 
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that, as long as the bonds were held by the firm, 
they and the Appellant as partner, trustee, or 
executor, are responsible for the amount of interest 
paid upon them, which appears to be 8 per cent. 
From the time when the bonds were assigned and 
converted into money, which&hey used, or might 
have used in Oafcutta, and up to the date of the 
final judgment, the common interest of the coun- 
try, which is 12 per cent, per annum , has been 
rightly charged against the Appellant ; and, after 
the' date of the final judgment, the Respondent 
is entitled to English interest upon the whole sum 
ascertained and awarded by the judgment. 

The Lord Chancellor , in the course of the argu- 
ment, made the following observations : — 

Laying the rule of law out of the case altogether, 
is not this, upon the special circumstances of the 
case, a continuing trust? 

If I intrusted a person to lay out money for 
me in government bonds, and if, instead of doing 
so, he had laid it out for himself, or for his 
own partnership, would he not be liable to pay 

V $ 

sued, in delay ^oF execution, to reverse judgments " if they be 
u affirmed, or the writs discontinued in default of the party, or 
the Plaintiffs be non-sued in the same, the Defendants in Error 
“ shall recover costs and damage, for delay and vexation, by dis- 
“ cretion of the justice before whom the writ is sued.” This is 
re-enacted by 19 Hen. 7, c. 20* The Plaintiff, in the Court be- 
low, has also the option to bring an action of debt upon the judg- 
ment, in which action he may recover interest, byway of damages, 
for detention of the debt constituted by the judgment. 

The House of Lords, in deciding ap^elsls and writs of error, ex- 
ercise a discretion as to costs and damages : to answer which, se- 
curity is taken, by requiring the Appellant to enter into a recogni- 
sance, in the sum of 400/. before he is permitted to prosecute his 
appeal. 
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me the common rate of interest ? For this reason, IS20. 
it becomes material to be considered whether the 
interest, as payable on the bonds, ought to be keb^and 
continued after 1791, or whether it ought to cease. OTHEft8 * 

It is contended, by the Appellant, that the interest, 
as on the bonds, lought not to cease after 1791, 
if a larger rate of interest is to be charged, 
when the interest, as on the bonds, ceases. On 
this point the questions to be settled are whether 
the former interest is to go up to 1791 only, or 
to 1796 ; and whether the larger rate of interest 
is to go on till 1813, or to cease in 1803; or 
when to commence, and when to ceasfc. On this 
point there is a difference in the statements of 
the parties as to the facts. The Appellant states 
in his case that all the bonds were uplifted after 
he had left the partnership. The Respondent, on 
the other hand, in his case states, that, in respect 
to six of them, they were indorsed away between 
the months of November, 1789, and October, 

1790, and that the remaining bonds were disposed 
of soon after the Appellant had taken leave of the 
concern. As a question of fact c6%idered mate- 
rial in arguing this case, it may easily be ascer- 
tained, with respect to these bonds, whether they 
were disposed of by the partners of the house after 
Mr. Graham had left the concern, or whether he 
is to be considered as having been a partner in the 
house when the bonds were actually disposed of. 

But whether he was a partner in the house Or not, 
he was at least bound, both on account of the re- 
siduary legatee, and on his own account, to^have 
taken some little care that no improper use was 

l 2 
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made of the bonds, and to have taken that care* 
more especially, on account of his own character 
of executor. 

******** 

There may be a great distinction to be made, 
in point of fact, with regard ter the insolvency of 
the partnership,, and with regard to the periods at 
which they took the bonds to themselves ; but if 
I had put my money into the hands of the house 
of Graham and Co., while Mr. Graham was a 
partner in it, whether the other partners had con- 
tinued solvent or not — whether they had continued 
in the country, or had left it, I should have looked 
to Mr. Graham, and should have expected to call 
upon him, according to the terms of the contract, 

to have that contract fulfilled to me. 

*•#####• 

The elder Page Keble died in 1786 , when his 
son, the residuary legatee, was about five years 
old, since he did not attain the age of twenty-one 
till the year 1802 . Now Mr. Thomas Graham was 
in a situation in which he ought to have acted 

both for himself and the infant. 

******** 

Mr. Graham might have relieved and protected 
himself; and if he had considered the matter for 
a moment, he must have been convinced of his 
liability for interest, if there were no special circum- 
stances in the case; and can he press special circum- 
stanceg against an infant for whom he was trustee ? 
July 17, 1820. The Lord Chancellor. There was a cause heard 

some time ago, in which Thomas Graham was 
the Appellant, and Page Keble, a lunatic, and 
others, were Respondents. 


J8S0. 
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In th% year 1803 an action had been brought in 
Scotland against the Appellant, upon his succeed- 
ing to the estate of Kinross, in Scotland. When 
he became entitled to that estate, and the posses- 
sion of it, he became amenable to the jurisdiction 
of the courts in Scotland. The action was com- 
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menced by Mr. Page Keble in the Court of Ses- 
sion against the Appellant, while he was resident 
at Calcutta, and the summons stated a variety of 
transactions, in which Mr. Graham, the Appel- 
lant, had been engaged with Mr. Keble, ^the father 
of the Respondent. It represented thsjt the Ap- 
pellant was a member of the house 'of Messrs. 
Grahams and Mowbray of Calcutta; that Mr. 
Keble, the father, before leaving India, in 1786, 
had executed a power of attorney in favour of 
that house for managing all his affairs, and uplift- 
ing the debts and the effects due to him ; that 
besides this power of attorney, he left a letter of 
instructions with this firm, and a duplicate of his 
will in the hands of the Appellant, who was his 
confidential friend, and who was one of the ex- 
ecutors named in the will ; that, upon receiving 
accounts of the death of Page Keble, the Appel- 
lant proved his will and codicil, obtained letters 
of administation from the Prerogative Court of 
Calcutta, and had extensive intromissions with the 
estate and effects of the said Page Keble as exe- 
cutor, or as a partner of the company of Graham 
and Mowbray, in virtue of which, it was stated, 
that he was justly indebted to the pursuer (Respon- 
dent, P. K.), as residuary legatee of his father* in 
a great variety of sums, which are stated and set 
forth in the summons, and which amount to 
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4768/. 8s. 6d. sterling, and interest /hereon: 

“ Therefore” (the summons concluded that) “ the 
<e said Thomas Graham ought and should be de- 
“ cerned and ordained, by decree of the Lords of 
“ Council and Session, to make payment of the 
“ principal sum of 4768/. 8s. 6d., and interest 
“ thereon as follows, viz. interest of the said seve- ' 
tc ral bonds, from their respective dates, till the 
“ same were paid or discharged, or indorsed away, 

** and value received therefrom, at the rate of 8 
“ per cent% being the rate of interest which these 
“ securities bore ; and, afterwards, at the rate of 
“ 12 per cent, of the principal sums contained in 
t( the said bonds, being the ordinary rate of in- 
“ terest exigible in Bengal to the date thereof 
(e and in time coming during the non-payment ; 

<e and interest of the sum of 242 61 . 13 s. 8d. ru- 
“ pees, the balance of the said account, from the 
“ said 14th of February, 1788, at 12 per cent. 

“ to the date hereof and in time coming during 
“ the non-payment, deducting always from the 
“ said principal sums and interest all partial pay- 
“ ments, which the said Defender can instruct to 
** be (have been) made, if any such there were.” 

The defence against this original action was 
this : that, although he had taken out probate of 
the will, in which he was named executor, yet he 
did not act, he did not possess the character of 
executor, and did not incur any legal responsi- 
bility: and, in the next place, that, after he had 
ceased to be a member of the company of Gra- 
hanjs and Mowbray, and was by public notice se- 
parated from it, the executors in England recog- 
nised the new company as their debtors, and had 
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intrust^ the finds to the new and not to the old isso. 
company, which created, what they call in Scot- v 
land, novatio debiti. SiSfli 

By interlocutors of 1806 and 1808 the Court of OTHERS - 
Session declare their opinion against the Appellant. 

An appeal was then brought to this House, 
which was heard in November, 1 tw 3. Upon that 
appeal it was ordered and adjudged that the peti- 
tion and appeal should be dismissed, and that the 
interlocutors therein complained of be, and the 
same were thereby affirmed. , 

After the dismission of the appeal from this 
House, a petition was presented to the Lord Or- 
dinary to apply the judgment. A great variety of 
proceedings appear to have taken place ; and it is 
upon the judgments pronounced in the course of 
these proceedings by the Lord Ordinary and the 
Court of Session that this new appeal is brought, 
praying that these interlocutors may be reversed, 
and assigning several reasons which are stated. 

The Appellant says he has been made liable 
as executor, and that he ought not to have been so 
made liable; and, as this action was brought against 
him by the residuary legatee, that it was neces- 
sary to ascertain whether all the debts and legacies 
had been paid before the amount due to the resi- 
duary legatee could be determined. In the next 
place,he objects to the rateofinterestawarded,com- 
plaining that it is higher than the law authorises. 

The Appellant contends also that the judgment 
of this House, in November, 1813, did not form a 
res judicata. As to the charge of Indian interest, 
he says the action was brought against him in 1 803, 
in the Court of Session, without any intimation to 
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i8*o. him, when he was resident in the East,, Indies. 
' Now, the Scottish courts had jurisdiction by reason 
KKBI.BAVO of his having property in Scotland, but the debt 
others. was not contracted in Scotland but in India. 

He further insists, that, supposing the Court to 
be right as to the mode of calculating interest, he 
is entitled to have the charge of remitting the 
money from Calcutta to England- deducted, and 
that an allowance ought to have been made for 
the property-tax : that it ought to have been de- 
ducted from the interest. 

In my opinion the Appellant has not a right to 
call on the residuary legatee for an account of all 
the estate and effects of the testator; I do not 
think there is any pretence for it. 

In the next place I state, as my opinion, that 
the decision upon the cause in this House in 1813, 
did not amount to a res judicata, so as to fix the 
Appellant with a demand to the full extent of the 
conclusions of the summons in the Scottish court. 

The next question is, how the interest ought to 
be calculated ; and recollecting the circumstances 
of this case, the place where the debt was con- 
tracted, and the judgment obtained, the party 
will be chargeable with interest on the different 
bonds, according to the interest they carried, until 
they were paid off or indorsed away, at the rate 
of 8 per cent. By the receipt of the money due 
upon these bonds, a debt was constituted as an 
Indian *debt ; and being so constituted, it must, 
upon principles of law, bear interest at 12 per 
cent, from the time when the bonds were paid off 
until ft became a British debt. When this House 
dismissed the appeal in this cause in November, 
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1813, iV became a British debt, and therefore lsao. 
from that time it can only carry British interest, - 

that is to say, interest at 5 per cent.; and that in- keble and 
terest at 5 per cent, is to be calculated on the sum OTHBRS * 
constituted, by consolidating the principal sum, 
with interest at 8 per cent, on the different bonds 
from their dates till they were paid bff, and 12 per 
cent, from the time when the bonds were paid till it 
became a British debt, and from that moment 5 per 
cent, on the aggregate, composed of this consoli- 
dated sum of principal and interest. That conso- 
lidated sum should bear interest at 5 per cent . 

The next question is, whether the Appellant is 
entitled to any thing for remittance. I think he 
will not be entitled to remittance for the whole 
sum due, as it will stand after it bears British 
interest at 5 per cent., and up to the day of pay- 
ment ; but he will, in strictness, be entitled to 
the cost of remittance, on the amount of the debt, 
as it was estimated on the 10th of November, 1813. 

The last thing which I am to consider in this 
case relates to the deduction of the property-tax. 

I think he ought to be allowed a deduction of the 
property-tax, between the year 1803 and the time 
when the property-tax ceased to exist, on all sums 
which he can show that he paid during that period. 

What I have stated, and mean to propose as the 
minutes of the judgment on Wednesday, is to this 
effect : 

With respect to the bonds, the interest on them 
shall be calculated at the rate per cent, which they 
respectively bore from their dates till the tijne 
when they were discharged ; and the party shall 
be charged with 12 per cent, after that time till 
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i8so. November, 1813, when it became a British debt. 
Then 5 per cent, only became chargeable on 
the consolidated sum of the former principal and 
interest. An allowance is to be made for remit- 
tance on the sum, principal* and interest, as it 
stood in November, 1813; and an allowance is 
also to be made for the property-tax between the 
year 1803 till the time when it ceased. With these 
findings, I shall propose to remit the parties to the 
Court of Session to do therein as may be just. 

As to the sum which is due on the balance of 
an account, not being sure whether I rightly ap- 
prehend that part of the case, I shall consider 
whether it may be necessary to say any thing fur- 
ther upon it. 


order Jui k ^ * s declared that the Appellant is to be charged 
1820 . y J ’ with interest at the rates following, viz. with 
interest, at the rate of 12 per cent, upon the 
balance of any account which shall appear to have 
been stated and signed , and which is mentioned in 
the summons in this action, such interest to be cal- 
culated from the date of the account so stated and 
signed to the 10th of November, 1813 ; and with 
interest of the several bonds in the proceedings 
mentioned, at the rate per cent, which they re- 
spectively bore, until the times when they were 
respectively paid and discharged, or indorsed 
away ; and value was given for the same, and with 
interest, at 12 per cent, from and after such times 
respectively to the 10th day of November, 1813, 
when the former appeal was dismissed this House. 
But that the Appellant is to have proper and just 
allowances, and deductions made, in respect of 
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partial payments, if any, which he can instruct is«o. 

to have been made, and in respect of interest v v— - 

thereof, and also a deduction of the charge of khbl^ and 
remittance to Great Britain of the consolidated OTUBR8, 
amount of the debt which shall be constituted 
against him up to the said 10th of November, 18] 3; 
and it is further declared that th*e Appellant is 
chargeable with interest, at 5 per cent., upon such 
consolidated amount of debt from the said 10th 
day of November, 1813, until payment thereof : 
but with a due deduction of the property-tax 
upon the amount of the interest of such consoli- 
dated amount of debt so long and at such rates as 
the same were chargeable upon the Appellant's 
property in Great Britain ; and it is ordered, that, 
with these declarations, the cause be remitted back 
to the Court of Session in Scotland to do therein 
as is just and consistent with these declarations.* 

* Upon the questions of foreign interest and remittance, sec 
the case of Lansdowne v. Lansdowne, ante , p. 60 et seq. and 
the notes to that case. 

In 1 Eq. Cas. Abr. c. 36, (E.) an authority is cited, in which 
it is laid down generally, that, “ in all cases, interest must be 
€i paid according to the law of the country where the debt was 
€i contracted, and not according to that wnere the debt is sued 
“ for.” Instances are quoted, in which Turkish interest, al- 
though both parties had been long in England, (pi. 1,) East In- 
dian and Irish interest, (pi. I,) and West Indian interest, at 10 
per cent , (pi. 3,) were awarded by courts of equity upon contract 
and breach of trust. In the same p]ace a doubt is expressed as 
to the accuracy of the report of Lord Ranelagh v. Sir John 
Champant, 2 Vern. 395, where it is said, upon a debt contract- 
ed in Ireland, and a bond given in England to secure it, English 
interest was awarded ; and, in contradiction to Vernon’^lleport, 
it is stated that Irish interest was allowed by the Court. So the 
same case is stated in Prec. in Chancery, 108. 

But as to the general doctrine that interest, in all cases , is 
regulated by the law of the place of contract, without regard to 
the place where the security is given, the residence of the parties, 
or other circumstances, quaere , and see the cases collected in the 
pote to the foregoing case in Mr. Raithby's edition ot Vernon. 
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SCOTLAND. 

APPEAL FROM THE COURT- OF SESSION. 

James Duke of Roxburghe, &c Appellant. 

John Roberton, late Tenant in \ 

Newton of Roxburghe ^Respondent. 

820. A tenant, by a clause in his lease was bound, ** at bis re- 
v— — * “ moval, to’ leave upon4he land all the dung and manure 

“ of the preceding year) the value to be paid by the suc- 
“ ceeding tenant, &c. ; and at no time to sell or give away 
“ any of the hay or straw of the said farm, which shall 
“ always be spent on the ground.” 

Held, on appeal, (reversing the judgment below) that the 
tenant, under this contract, is not entitled to take away 
or sell (or semb. to have value for) the straw of the last 
or way-going crop, and that the lessor is entitled to have 
and maintain letters of suspension and interdict if the 
tenant threatens to sell the straw. 

The custom of the country can have no operation where 
there is a contract with provisions applicable to the 
point in dispute. 


In 1790, a farm, called Newton, being parcel of 
the entailed estate of Roxburghe, was let by John 
Duke of Roxburghe for twenty-one years from 
that date to John Roberton, the Respondent. 

In the lease there was a clause in these words : — 
“ Farther, the said John Roberton, or his fore- 
“ said?, at their removal from the said lands , shall 
“ be obliged to leave upon the ground all the 
“ dung and manure of the preceding year; but 
“ the value thereof shall be paid to them by the 
“ succeeding tenant, as the same shall be ascer- 
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w tained by two neutral men, one to be chosen by mo. 

“ each party ; and at no time shall the said John v * * 

“ Roberton , or his foresaids , sell or give away anyv. robbrtojt. 
te of the hay or straw of the said farm, which shall 
“ always be spent on the ground 

This lease expired in 1811} but by agree- 
ment with Mr. Swinton, the judicial factor,* to 
whom the entailed estate of Roxburghe had been 
committed by authority of the Court of Session, 
the Respondent obtained leave to possess, until 
Whitsunday, 1815, on the same terms as in the 
lease, which was to be held as continued to that 
period. 

In the year 1 8 — the Appellant established his 
right as heir of entail, and obtained possession of 
the entailed estates of Roxburghe. 

The Appellant, by a written intimation from 
the Respondent, in August, 1815, was informed 
that he meant to sell the whole straw of that crop , 
unless the Appellant would take the crop , both 
corn and straw, at a valuation. The Appellant 
having no occasion for the corn declined this pro- 
posal, stating, that he conceived the straw could not 
be sold, but must be consumed or left on the farm, 
without valuation to be paid by the landlord ; but, 
as the Respondent disputed that point, the Appel- 
lant proposed that the straw should be left, a va- 
luation being put upon it, and the Appellant 
bound himself to pay that valuation, in case it 
should appear that the tenant was not bound to 


* The right to the entailed estates of Roxburghe was under 
litigation, pending which a manager was appointed. 
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ROXBURGRB 
V. ROBE H/t ON. 


Dec. 28, 1815. 
Fir9t interlo- 
cutor of the 
Lord Ordinary 
appealed from. 


u 




Second inter- 
locutor of the 
Lord Ordinary 
appealed from. 


May 30, 1816. 
First interlo- 
cutor of the 
Court appeal- 
ed from. 

June 28, 18l6. 
Second inter- 
locutor of the 
Court appeal- 
ed from. 


consume or leave the straw upon the farm. This 
proposal was rejected by the Respondent, who 
threatened to sell the straw. The Appellant, there- 
upon, obtained letters of suspension and interdict. 
These letters were afterwards brought to be dis- 
cussed before Lord Pitmilly, who pronounced the 
following interlocutor : — “ The Lord Ordinary 
having considered the foregoing minute for the 
charger, with the answers thereto for the suspen- 
der and whole process, repels the reasons of 
“ suspension, and recals tke interdict , and decerns." 

A representation 'against this interlocutor hav- 
ing been lodged, and followed by answers, his 
Lordship, on the 29th of February, 1816, pro- 
nounced the following interlocutor : — ** The Lord 
“ Ordinary having considered this representation, 
w with the answers thereto, and whole process, 
“ refuses the desire of the representation, and ad- 
“ heres to the interlocutor represented against ; 
“ finds the Respondent entitled to expenses, and 
“ allows an account thereof, to be given in, and to 
“ be taxed by the auditor/* 

The Appellant then presented a petition to the 
second division of the Court of Session, on ad- 
vising which the Court pronounced the following 
interlocutor: — “ The Lords having heard this 
“ petition, they adhere to the interlocutor com- 
" plained of, and refuse the desire of the petition.” 

On the 28th of June, 1816, the Appellant pre- 
sented another petition to the Lords of the second 
division of the Court, which, on advising, their 
Lordships refused. 

An account of the expenses incurred by the 
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Respondent having been put in, and taxed by the isso. 
auditor of the Court, the Lord Ordinary, of this v *“" ' 
date, pronounced the following interlocutor: — ^ robertok. 
“ The Lord Ordinary approves of the auditor’s interio- 
“ report; and, in terms thereof, modifies this ac- cutor of the 
“ count to 351. 1 6s. 3d.; decerns for the same, ^Ikdfrotn! 
“ and the expense of extract, and, allows the de- 
“ creet for expenses to go out and be extracted 
“ in the name of Alexander Douglas, writer to 
“ the signet, the charger’s agent.” 

Against these several interlocutors the Duke of 
Roxburghe appealed to the House of Lords. 


For the Appellant — The Attorney General and 
Mr. Bligh. 

For the Respondent — Mr. C. Warren and Mr. 
Wetherell. 

For the Respondent, it was argued, that the 
words did not apply to the last year of the lease ; 
that the custom of the country, in the absence of 
stipulation to the contrary, gave right to the Re- 
spondent ; that the straw of the last year could 
not be consumed on the land by the Respondent, 
because, he was to quit at the separation of the 
last crop ; that, as a price was, by the agreement, 
to be given for the dung, it was not probable 
the straw was to be left without recompence ; that 
the clause, obliging the tenant to leave the hay 
and straw, must be limited in construction to the 
currency of the lease, which ceased to be binding on 
both partfes at the same time : that the obligation, 
to spend hay and straw on the ground, could only 
apply to the period of the tenant’s possession, 
when he had the power of spending them ; and that 
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idio. the landlord ought not to receive rent for a crap 
'which the tenant has not reaped. 
v,robxrtok. , For the Appellant the argument * was to the fol- 
lowing effect : 

The words of the lease directly prohibit any sale 
of hay or straw* and provide that’ they shall be spent 
on the ground. /The tenant is at no time to sell, and 
the straw is always to be spent on the ground. If 
the last year of the lease may be considered a time , 
or comprised in the word “ always,'* the clause ap- 
plies to the last as muchyas to &ny other year of the 
lease. . The custom of faying away the straw of the 
last crop was never general, and has been long abo- 
lished as inconsistent with good husbandry. If the 
custom were universal and certain, it could have no 
effect against express agreements. It may be true, 
that, according to the provisions of the lease, the , 
straw could not be spent by the tenant — that is not 
contemplated by the agreement. The provision 
and expression is that “ it shall be spent on the 
“ ground.” Whether the Respondent did or did 
not receive straw at his entry is immaterial, and 
the fact doubtful. He had allowance in the rent, 
and stipulated, in other beneficial terms of the 
lease, for the value of the straw which he might 
leave at the last crop. The stipulation as to price 
for the dung, and the omission as to straw, creates 
a presumption the very opposite to that for which 
the Respondent contends. 

The c words of the lease are clear, and in 
Claris non est locus interpretationi. If they 
were, doubtful, there is strong corroboration of 
the Appellant’s construction in the context. 

* Upon the opening and in reply. 
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For, in the very sentence next to that immediately tsao. 
preceding the clause founded on by the Appellant, Vs ~*v— — ' 
there is special mention of the last or way-going Tro^ertok. 
crop : and in the sentence immediately preced- 
ing that founded on by the Appellant, there is 
special mention of a timet viz. the time of removal 
of the Respondent. After that follows the agree- 
ment, that at no time shall any straw be sold, or 
given away, but always be spent on the ground. 

From the connexion of these sentences, it is 
demonstrable that the parties in the lease must, in 
the last sentence, have contemplated the way-going 
crop, and time of removal. ^ 

The interpretation of the Respondent would 
entitle him to accumulate straw for any number of 
the years of the lease, and take it away at the ex- 
piration of the term. 

If a construction were to be forced upon the 
clause, from views of hardship, and the notion of 
an imperfect expression of intention, this conjec- 
tural and equitable construction could never go 
farther than the insertion of a clause allowing to the 
tenant value for the straw which he left. Rut that 
would not support the interlocutors under appeal. 

It would only have entitled the Respondent to a 
claim for value, but not to sell the straw; and 
therefore the suspension, at the instance of the 
Appellant, must have been well founded, and the 
reasons of suspension ought to have been sus- 
tained.* 

* Upon the question whether the custom of the country was 
not excluded where an agreement expressed the terms of the 
tenancy, and whether an omission to provide by the lease for 

VOL. II. M 
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1820. The Lord Chancellor . This case arises upon a 
roxbukoh^ ^ ease made between John Duke of Roxburghe and 
r. ROBBRTON. John Roberton, bearing^date the 11th and 19th 
July n, 1830. D f p^bruary, 1790, by Whichit is contracted, on 
the part of the Duke of Roxburghe, to set for 
the rent, and upon the conditions therein men- 
tioned the farm, called Newtown, with Its appur- 
tenances, for {he term of twenty-one years, from 
and after the said John Roberton’s entry, which 
it was thereby declared should take place at the 
term of Whitsunday then next, old style, with 
regard to the houses, grass, and pasture ground ; 
and with regard to tfflfarable land and corn, at 
the separation of the crop, 1790, from the ground. 
‘With respect to the management of the farm, the 
following provisions are made : — 

t( John Roberton obliges hiipself and his heirs, 
u first, to keep in grass during the tack, and, at 
“ the expiry thereof one-third part at least of the 
“ arable lands ; secondly, that, of all the land kept 
“ in tillage, one-fifth part at least should be in fal- 
low or turnip yearly, and both sufficiently ma- 
ct nured ; thirdly, that whatever land should be laid 

payment of a given article did not furnish a presumption that no 
payment for that article was intended, where payment for other 
articles was provided for by the lease, the case of Webb v. Plum- 
mer was cited. In that case, by the custom of the country, the 
outgoing tenant was entitled to an allowance for foldage from the 
incoming tenant. The lease specified certain payments to be 
made by the incoming to the outgoing tenant at the time of 
quitting the premises, among which there was not included any 
payment for foldage. It was held ' that the terms of the lease 
excluded the custom, and that the outgoing tenant was not en- 
titled to any allowance in respect of foldage. 2 B, and A. 746, 
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“ down in grass should be sufficiently sown with isso. 

“ sound grass seeds for the fallow crop j fourthly 
“ that during the last year of the tack, one-fifth part ®. 0 r6birtok. 
“ at least of the lands in tillage should be left in 
“one or two brakes for the incoming tenant to 
“ fallow ; fifthly, that John Roberton and his 
“ aforesaids should give the due changes of seed, 

“ that is to say, they shall not sow wheat after 
“ wheat, nor wheat after rye or oats ; nor oats 
“ after wheat or rye, nor oats after oats ; neither 
“ shall they sow more wheat } pn the land, in any 
“ one year of the threef^j|ft years of the tack, 

“ than what they have been in the practice of 
“ sowing annually during# the preceding years of 
“ the tack.” 

And it was further covenanted between the par- 
ties that no “ meadbw ground, on any part of the 
“ lands thereby set, should ever be fallowed or riven 
“ out, but always kept in grass ; and that no turfs 
“ or divots should be cast on any part of the land, 

“ which, on no pretence, should be pared or 
“ burnt.” 

Then follows this provision 

“ Whereas the rent hereinbefore covenanted was 
“ specially ascertained and agreed upon between 
“ the parties, and in the view and upon the con- 
“ dition that the lands should be managed, cropped, 

“ and cultivated after the method* and according 
“ to the rotation specially above set forth ; . there- 
“ fore, in case the said John Roberton shall, during 
“ the currency of the tack, depart from the method 
“ of labour or rotation before described, without 
t( leave in writing given by the said noble Puke or 

M 2 
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i8«o. ** his chamberlain ; in that case, John Roberton 

roxburghb" * °hhges himself) &c. to pay, &c. 3l. sterling ad- 
v . robxrtok. “ ditional rent yearly for each English acre so dif- 
“ ferently cultivated contrary to the covenant, 
“ and that the lessor, notwithstanding this pro- 
“ vision for additional rent, should have power to 
“ prevent such cultivation.” 

And it was thereby specially provided and de- 
clared 

“ That the proprietor or incoming tenant should 
“ have power and liberty td sow grass seeds, in due 
“ time, upon any p'art #f the corn lands of the said 
“ farm, with the last or way-going crop , and that 
“ without any allowancejo be made to the outgoing 
“ tenant for the same ; and that John Roberton, 
** &c. at the removal from th,p said lands, should 
“ leave upon the ground all$Kj^e dung and ma- 
“ nure of the preceding year, but that the value 
** thereof should be paid, &c. by the succeeding 
*•' tenant, as the sa^ne should be ascertained by 
“ two neutral men, one to be chosen by each 
“ party; and at no time shall the said John Ro- 
“ berton or his foresaids sell or give away any of 
“ the hay or straw of the said farm, which shall 
“ always be spent on the ground. And in case 
** the said Jolin Roberton or his foresaids shall 
not remove from the said lands, at the said term 
“ of expiry hereof, but shall continue to possess 
* e by tacit relocation, or by any other title, or 
“ under any pretence, other than a new agree- 
“ ment in writing, then it is hereby stipulated and 
“ agreed, that, as long as the said John Roberton 
“ or his foresaids shall continue to possess, they 
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“ shall be holden and obliged to pay to the said isao. 

“ noble Duke or his foresaids a yearly rent of 
« 450/. sterling in place of the said rent of 225/., ». Q rob B rxok, 
“ and that besides performing and fulfilling the 

whole other conditions and prestations hereby 
“ incumbent on them.” 

Out of this instrument arises the* question upon 
which the House is now to give judgment. 

The tenant relies upon the provision expressed 
that the dung and manure is to be left upon the 
ground, and paid for ’according to a valuation; 
but that, as to the hay an4 straw, it is not to be 
left or paid for. The absence of any such pro- 
vision (according to his argument) shows that the 
tenant was to'be at liberty to carry and take away, 
at the expiration of the lease, the hay and straw 
of the last year : fiat the prohibition extends only 
to selling or giving away ; and, as to the expres- 
sion, which provides that the hay and straw shall 
be always spent on the ground, it is to be con- 
strued as applicable only to the currency of the 
lease, and not £o an act which takes place at or 
after its termination. 

It is moreover contended, on his behalf; that, as 
he or those in whose right he stands, upon their 
accession to the farm, received no hay or straw, 
which was taken away by the preceding tenant, 
he will receive no consideration for those articles 
unless he is permitted to take them away. But 
this is an argument which cannot v be admitted 
to have weight against the expressions, or to 
affect the fair construction of the instrument 
which ascertains the rights of the parties. Sup- 
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posing all the facts to have been proved, which 
ought to form the ground of such an argument, 
the law requires us to presume a consideration for 
this sacrifice, on -the part of the tenant, in the 
nature and conditions of the contract, and the 
amount of the rent to be paid by him. He binds 
himself by express obligation; and it must be in- 
ferred and implied, that, in his contract, he sti- 
pulated fqf>«ome equivalent benefit. In the case 
of a reciprocal contract such as this, a party can- 
not be admitted to say that he has no consider- 
ation for a sacrifidfe Awjh ieh he binds himself to 
make. When a tenlnf iS making such a bargain, 
is it probable that he sh^pld forget his interest so 
far as not to provide, in the other conditions of 
the lease, a consideration for what he gives up to 
the landlord ? H|| 

The dung a^gjl manure is to be left on the 
ground and paid for. An inference from that 
provision is drawn, that what, according to the 
expressions of the contract the tenant is not 
bound to leave, he may carry aw$y. But that is 
not a conclusive argument, because it is necessary 
to attend to the further provisions of the lease. 
Nothing is said as fo any payment for hay and 
straw; and the clause which provides what shall 
be done at the removal , that is, the expiration of 
the lease, stipulates that the hay and straw of the 
farm “ shall always be spent on the ground i* not 
that the tenant^ shall spend it, an expression which 
might possibly lead to a different construction. 
The provision that the tenant shall at “no time'* 
sell or give away the hay or straw is absolutely 
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incompatible with the supposition of a right in imo. 
the tenant, in any manner, to eloigji those arti- v '—— ' v — — - * 
cles during the last year, if, indeed, the express {L°ro\brtox. 
words of the instrument leaveus at liberty to 
enter into conjectures as to any intention to ex- 
cept the last year of the lease. 

The case put for the Appellant, of an accu- 
mulation of hay and corn during three' years or 
more, which might be found upon the farji# during 
the last year,, shows the consequence to which the 
argument for the Respondent would lead. The 
manure is collected and prepaid by the labour of 
the tenant, but hay 'ah*4Jfii^w are almost the 
spontaneous growth of thejiand. It might be rea- 
sonable, therefore, that such a difference, as ’foe 
find in this contract, should be made as to those 
respective article 

The tenant, irFthis lease, waSmto enter upon 
the arable lands at the separation cu the crop, and 
to quit at the corresponding period. In suSh a 
case, where no special provision is made by con- 
tract, the law of custom rq^y qualify the right pf 
the incoming tenant, and give to the outgoing 
tenant’ certain privileges, as the right to enter, for 
the purpose of thrashing, after the expiration of 
his lease. That is a question, upon the customary 
law of Scotland, which it is not necessary that we 
should deal with in this case. # Assuming of ad- 
mitting the existence of such law founded on cus- 
tom, we have here to construe a written contract ; 
and, if the Scotch law is to be administered on 
the same principles as English law, or any law 

* See note next page. 
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is*©. founded on principle, we must hold that the en- 
' v " * gagements of parties to each other, by the express 
v. robirtov. stipulations of a written instrument, exclude all 
' consideration of the custom of the country. 

Resting upon such principles for the direction of 
our judgment, can we hold that the words “ at no 
“ time shall sell or give away the hay and straw, 
“'but that the same shall always be spent on the 
“ ground,” are consistent with a right in the 
tenant to* collect hay and straw during the last 
year, or any preceding years, and to carry away 
what hq» has collected ' at the expiration of the 
tenancy. 

Judgment reversed. 

July 17/ 18*0. It is declared that the Respondent, according 
to the true intent and construction of the tack, is 
not entitled to sell or give awaySny of the hay or 
straw upon the^farm at any time during the con- 
tinuance of the^tack, or upon the same at the 
time of the expiry of the tack. And it is ordered, 
that, with this declaration, the cause be remitted 
back to the Court oi Session to feview the inter- 
locutors complained of, and further to do in the 
cause as is just and consistent with this decla- 
ration. 

[Fpr the principles of interpretation to be applied to con- 
tracts and statutes, see Ersk. B, 8, tit. 3,'s. 87, B. 1, tit. 1, s. 
54 and 56 ; and, for the law as to the right of the tenant to the 
straw of the way-goipg crop, hy custom and the common law of 
Scotland, with the exceptions to the rule, see Bell on Leases, 
pp. 265 et seq.] 
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IRELAND,, 

APPEAL FROM THE COURT OF EXCHEQUER. 

1 

Sir John Charles Hamilton, *ba«t. Appellant \ 
Joseph Houghton - Respondent. 


Where a trust is created by deed for the payment of 
debts; if a bill is filed by one of the creditors to 
enforce the payment of hm de]jt ; that purpose can 
only be effected by the execution of The trust. 

The decree ought to direcfurqph execution and an 
inquiry as to all the debts owing and payable under 
the trust, and that they stbuld be paid according to 
their priorities. 

A decree for payment of the debt of one creditor, under 
a deed of trust^shich provides for the payment of 
other creditors uWrroneous. — So if the bill, .stating A. 
to have been the survivor of the tru^ees named in the 
deed, makes the heir of A. a party to the suit, as such 
supposed survivor, and that allegation proves to be 
false, the decree made upon such state of the plead- 
ings is erroneous. 

A bill to carry such a decree ^nto execution, notwith- 
standing long acquiescence, cannot be sustained. The 
original decree may be examined, impeached and 
varied in a suit to carty that decree into execution. 
It is not conclusive until reversed ..by original bill, or 
bill cf review, for error apparent on the face of the 
decree, and the court may refuse to carry it into 
execution. 

A decree, tdjCarry into execution an erroneous decree, 
being reversed ; the cause was remitted, with le^ve 
to amend the bill, by adding parties and making a 
better case as to the original claim, notwithstanding 
the lapse of sixty years from the date of the deed by 
which the debt was secured, and of forty years from 
the date of the erroneous decree; as Detween the 
plaintiff creditor, and the debtor there is no presump- 

VOL.II. v 
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tion from lapse of time in such a case, and upon such 
state of the pleadings that the debt has been paid. 
But other creditors, whose debts ought to have been 
provided for by the decree, might have a right to raise 
that question. 

A debt by simple contract does not carry interest, be- 
cause provision for its discharge is made by a deed of 
trust ; such a deed per se does not import contract or 
trust for the jjayftient of interest, especially where the 
creditors have not signed the deed, and no agreement 
is made to charge the land and discharge the person. 
Interest ought not to be computed from the date of the 
decree for payment, but from the day when payment is 
by the decree directed to be made. 

An erroneous decree, directing payment of interest cannot 
give the right to interest; but interest may be due 
under circumstances. 

A party who files a bill in a court of equity to have the 
benefit of a former decree, must shew (if the case 
requires it) that such former decree was right. If a 
decree appears to be erroneous, it cannot be carried 
into execution. 

A decree taken pro conjesso is the decree of the plaintiff 
who takes it, and it is his duty to see that it is right. 

A decree taken pro conjesso against one of the defend- 
ants in a suit, may be impeached for error by a party 
claiming under that defendant ; and the party claiming 
under the plaintiff in the suit can have no benefit of 
that decree, if erroneous. 

A bill taken pro covfesso is conclusive against the de- 
fendant only as to the facts within his knowledge ; not 
as to facts which the plaintiff has the same opportunity 
of knowing as the defendant, e. g. as to the survivor- 
ship of a trustee, which was alleged in the bill but 
proved to be contrary to the fact. 

IB-20- "■ 

Hamilton THIS was an appeal, on various grounds, from 
hououton a ^ ecree the Court of Exchequer (Equity side) 
in Ireland. The following are the facts of the case, 
shortly abstracted from the pleadings in the Court 
below. 
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By indenture of release, bearing date the 13th 
of May 1 758, and made between William Hamilton * 
and John Hamilton, his eldest son (afterwards Sir 
John Stewart Hamilton, baronet,) of the first part j 
the Bishop of Limerick, William Scott, Henry Hamil- 
ton, and Galbraith Lowry, of the second part ; and 
Redmond Keane, of the third part ;* certain here- 
ditaments and premises therein mentioned were con- 
veyed to the parties of the second part, and their 
heirs, upon trust, that they or the survivor of them, 
his or their heirs, should, by sale, &c. discharge the 
debts and incumbrances mentioned in the schedule 
to the release annexed, together with all interest 
then due thereon respectively. 

Robert Carson was one of the creditors named in 
the schedule, and opposite to his name is written the 
sum of 350/. Upon the several debts contained in 
the schedule, which carried interest, being debts by 
mortgage, judgment, &c. the interest was computed, 
and the word “ interest ” was written under them ; 
but the word “ interest ” was not written under the 
debt of Robert Carson, and no interest was com- 
puted on his debt. 

William Hamilton died intestate before the 5th 
day of January 1778, when Sir John Stewart Ha- 
milton t became entitled to the premises comprised 
in the release ; and also obtained letters of admini- 
stration of the personal estate of his father. 

• It appears that William Hamilton was tenant for life of the 
estates conveyed in trust, and John Hamilton was owner of the 
inheritance in remainder. See p. 1 84. 

f In the printed cases his title is stated as heir at law to 
William Hamilton ; but probably it accrued under the limitations 
of a will or settlement. 
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On the 5th of January 1778, Robert Carson 
filed a bill in the Court of Exchequer in Ireland, 
against Sir John Stewart Hamilton, James Scott, as 
the heir at law of William Scott, (in the bill stated to 
be the survivor of the trustees named in the release), 
and others *. The bill stated, that Robert Carson had 
been employed for several years before the month of 
May 1758, by William Hamilton, as attorney and 
solicitor in several causes ; that for the prosecution 
and defence thereof, after making all fair allowances, 
there remained due to Robert Carson.400/. formoney 
laid out and expended, and for his fees as an attorney 
or solicitor, and that William Hamilton being so in- 
debted to him, and at the same time owing several 
other debts, did, with Sir John Stewart Hamilton, 
execute such indenture of release as before men- 
tioned ; and the bill prayed, that an account might 
be taken of what was due to Robert Carson, for prin- 
cipal, interest and costs, in respect to the said sum 
of 400/. and also what was due to the other creditors 
of the said William Hamilton, who should come in 
and contribute to the expenses of the suit, and that 
the lands and premises mentioned in the deed of 
release, or a competent part thereof, might be sold 
for payment of such demands. 

Robert Carson died, and his executors, filed a bill 
of revivor ; but Sir John Stewart Hamilton having 
been served with process, and not appearing to the 
original bill and bill of revivor, process of contempt to 
sequestration was entered up against him, for want of 
appearance and answer. 


* See tbe 'statement, p. 173; and the observations of the 
Lord Chancellor, p. 185. The statement in the text is from 
the printed cases. 
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On the 26th day of February 1779, the cause 1820. 
came on to be heard on sequestration as against Sir HAUlhrov 
John Stewart Hamilton, and on bill and answer , as »• 
against the other defendants *, when it was decreed ^ 0UaHT0,^ • 
that the bill should be taken as confessed against 26 Feb.’ 1779. 
Sir John Stewart Hamilton, and that the Remem- 
brancer should state an account of what was due 


BouaHTOir. 


Decree, 


to the executors of Robert Carson, *on the foot of 
the deed of the 13th of May 1758, for principal, 
interest and costs, and also on the sum of 50/. in 
the pleadings mentioned. 

In pursuance of the decree, the Remembrancer Report, 
made his report, bearing date the 15th day of Sep- 15 Sept ‘ 
tember 1779, whereby he certified that there was due 
to the executors of Robert Carson, for principal and 
interest on the foot of the deed of the 1 3th May 
1758, and of the said sum of 50 1 ., 835/. 5 s. 

This report was afterwards confirmed. 

On the 23d day of February 1780, the cause came 
on to be heard for further directions, when it was 23 Feb. 1780.* 
ordered and decreed, that the Remembrancer should 
take an account of interest on the principal sum of 
350/. from the 3d day of December then last, to 
which time interest had been computed, to the 
31st day of January then last, being the time when 
the report was confirmed, which (being computed) 
amounted in the whole to the sum of 855 1. 19 s. 6 d . ; 
and it was further ordered and decreed, that Sir 
John Stewart Hamilton should, in three calendar 


* This is so stated in the respondent’s case, and in this respect, 
the observations of the Lord Chancellor, p. 185, seem to point 
to this passage ; but in other respects, they are more applicable 
to the subsequent suit to carry the decree into execution. 

* 3 
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months, pay such sum to the executors of Robert 
Carson, with interest from the 3 1 st day of January 
then last, until paid with the costs of the suit, or in 
default thereof, that the Remembrancer should sell 
the premises comprised in the deed of the 13th day 
of May 1758, and that out of the money arising by 
such sale, the plaintiffs should be paid the principal 
money, interest and costs. 

In the year 1785, the executors of Robert Carson, 
assigned the claim under the decree to George 
Gordon Gallon, who, by a deed executed in 1 796, 
assigned to John Potter. 

On the 31st of May 1800, John Potter filed a 
bill in the Court of Exchequer against Sir John 
Stewart Hamilton and others, stating the facts before 
mentioned, and also that Sir John Stewart Hamilton 
having been served with an attested copy of the 
decree in the former suit, and the principal money 
and interest not having been paid, the hereditaments 
and premises comprised in the deed of the 13th 
of May 1758, were, in the month of June 1780, 
put up to sale, and purchased by one Arthur Haw- 
thorne, in trust for the plaintiffs in that suit, for 
the sum of 1,000/. and that such sale was abso- 
lutely confirmed, but that the same was never com- 
pleted by Arthur Hawthorne, because immediately 
after the sale, Sir John Stewart Hamilton requested 
the executors of Robert Carson not to suffer the 
purchase to be completed, promising that he would 
shortly pay to them the full amount of the sum so 
decreed, with interest, and all costs attending the 
same ; whereupon the executors, and George Gordon 
Carson, assented to postpone the completion of 
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the sale, in order to give time for payment. The ^ 20 * 

bill further stated, that Sir John Stewart Hamil- Hamilton 
ton having, after the pronouncing of the decree, *• 

, ° , . 1 , . , . HOUGHTON. 

become greatly embarrassed m Ins circumstances, 
took upon himself to execute several deeds of 
mortgage of the lands comprised ip the decree, 
whereby John Potter had been obstructed in esta- 
blishing his rights under the decree ; and the bill 
prayed, that Sir John Stewart Hamilton might be 
compelled to come to account with the plaintiff 
on the foot of the decree, and to^nay him what 
should appear to be due on the foot dr such account, 
for principal, interest and costs, and that the decree 
might be carried into execution and confirmed. 

Before any further proceedings were had in the Death of 
cause, John Potter and Sir John Stewart Hamilton [sil-'j'.'s! i'i ' k1 
died, and the appellant , upon the death of' Sir 
John Stewart Hamilton, (according to the .allega- 
tions of the appellant’s case,) as his only son and 
heir at law *, became entitled to the hereditaments 


and premises comprised in the deed of the 13 th 
May 1758. 

On the 12th of June 1802, the respondent, who Revivor, 
is the executor of John Potter, filed a bill of revivor 12 ^ une I ^ 03, 
against the appellant as the heir at law f of Sir John 


Stewart Hamilton, and the cause was duly revived. 


# Upon this statement the Lord Chancellor observed, that there 
was some inaccuracy in the statement of the printed cases, as to 
the manner in which the appellant became entitled ; and that 
these inaccuracies occurred so often in the Irish appeal cases, 
that the House of Lords was always in a state of uncertainty as 
to matters which might form the grounds of their judgment. 

f Probably as issue in tail, or remainder man, under a will or 
settlement. As the case does not turn upon the fact, it is not 
material to pursue this inquiry; and this observation may be 
applied to other points of this case. 

N 4 
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On the 29th of May 1806, the appellant put In 
his answer to the original bill, and bill of reviver,' 
insisting that Robert Carson was not entifledto inte- 
rest on the sum of 350 /.> or to the sum of 5<5/<, whicb 
he claimed upon an allegation, (not admitted) tof a 
parol promise made by William Hamilton* \yho f died 
seventeen years before the decree was’, pronounced ; 
that Henry Hatnilton, one of the trustees namtedin 
the deed of the 13th May 1758, was alive at the 
time when the decree was pronounced, and lived 
several year^| afterwards, and that although he 
was the surviving trustee namejl in the deed, he 
was not made a party to the original suit ; that the 
decree had not been prosecuted for more than twenty 
years after the same had been pronounced, and the 
appellant, by the answer, farther insisted upon the 
statute made in Ireland for the limitations of suits ; and 
prayed the same benefit as if he had pleaded the statute. 

On the 3d day of February 1807, the respondent 
filed an amended bill against the appellant, stating 
admissions and acknowledgments by letters and 
conduct on the part of Sir John Stewart Hamilton, 
of the fairness of the decree, and the validity of the 
demand against him, especially as to the interest, 
and containing allegations of various other facts 
not material to be stated. 

On the 5th day of December 1808, the appellant 
filed his answer to the amended bill, representing 
that the admissions and acknowledgments set forth 
in the bill might be as therein alleged, but were 
owing to the negligence and indolence of his father. 
Sir John Stewart Hamilton, and his consequent 
ignorance of the facts of the case. 
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• The answer of the appellant having been replied is«o. 
to,* -witnesses were examined^ on the part of the . ’ 
respondents who proved the exhibits, consisting of »• 
the dwed^ in the pleadings mentioned, some letters of 
Siri dolm Stewart Hamilton,* and a draft, or order, ™ e " C * 
dated the 2d day of June 1781, dragm by Sir John 
StewsrtHapi$tori on Francis Vesey, esq. in favour of 
ohcrhf the" executors of Robert Carson for 300/. &c. 

* The witnesses on the part of the appellant proved 
that Sir John Stefoart Hamilton was a man of 
indolent disposition, inattentive to ^is own con- 
cerns, and*totally unacquainted with bu^iess ; that 
Henry Hamilton, afterwards Sir Henry Hamil- 
ton, bart. was the survivor of the trustees named 
in the deed of the 13th day of May 1758, and that 
he was living at the time when Robert Carson filed 
the bill against Sir John Stewart Hamilton. 

The cause came on to be heard in the Court of Decree, 
Exchequer, upon the 14th of February 1812, when 14 e ' 1 ,2 ‘ 
it was decreed that the respondent was entitled to 
the sum of 350/. in the pleadings mentioned, without 
interest, and that the appellant should, within three 
calendar months, to be computed from the day of the 
date of the decree, pay to the respondent, as executor 
of John Potter, the sum of 350 1 . with legal interest 
from that day until paid, together with his costs to 
be taxed by the proper officer, or that in default of 
payment, the Remembrancer should sell the lands 
and premises therein mentioned, or a competent 
part thereof, and that out of the money arising 
from such sale, the respondent should be paid his 
principal, interest and costs, and that if any over- 
plus should remain, the same should be paid to the 
appellant, or such person as should appear entitled 
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thereto, upon the making out a good title to the 
purchaser. 

By an order dated on the 2 1st of February 1812, 
and made upon the petition of the respondent, it was 
ordered that the cause should, be re-heard, and the 
cause came on to be re-heard on the 26th day of 
June 1812, when it was declared that the respond- 
ent was entitled to the benefit of the decree pro- 
nounced in the cause of Carson v. Hamilton , on the 
23d day of February 1780, and that the same should 
be carried in tg specific execution, save only so far as 
related to ^he sum of 50 1. thereih mentioned ; and 
that the Remembrancer should take an account of 
what was due to the respondent, as the executor of 
John Potter, on the foot of the decree of the 23d 
of February 1780, for principal, interest and costs, 
deducting therefrom the principal sum of 50/. 

In pursuance of the decree, upon re-hearing, the 
Remembrancer made his report, bearing date the 
6th day of June 1813, whereby he certified, that 
there was due to the respondent, as executor of 
John Potter, on the foot of the decree of the 
23d Feb. 1780, for principal, deducting the sum 

of 50 /. £. 805 1 9 6 

For interest on 80 5I. 19s. 6d. from 
the 23d February 1 7 80,' to 23d June 
1813, being thirty-three years and 
four months - 1,611 19 4 

For costs of obtaining decree - - 91 15 6 

Ditto of defendants, Scott and Emery, 

parties thereto - - - * 15134 


Total 


£• 2,525 7 8 
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This report was confirmed, and on the 20th of mo. 
November 1813, the cause came on to be heard upon llAIi i LXt>N " 
further directions, when it was ordered and decreed, *>• 
that the register should compute interest upon the HOUO “ TON ‘ 
sum of 805 1 . 19 s. 6 d. due to the respondent, as further <Urec- 
executor of John Potter, from the 23d day of aoNov. 1813. 
June 18.13, being the time to which interest was 
computed thereon by the report to the 20th day of 
November; which he having done in court, and the 
same amounting to the sum of 20/. 35. and which 
being added to the sum of 2,525./. 7 5. 8 d. re- 
ported due, amounted in the whole to the sum of 
2,545 ^ 105. 8 d. it was further ordered and 
decreed, that the appellant or such other of the 
defendants as ought so to do, should, within three 
calendar months, pay to the respondent, the sum of 
2,545/. 105, 8 d. with interest from the 20th day 
of November until paid, together with the costs of the 
respondent and the said other defendants, or in 
default thereof, that the appellant should be barred 
and for ever foreclosed of and from all right and 
equity of redemption in and to the lands and pre- 
mises in the pleadings mentioned ; and that the 
Chief Remembrancer of the court, or his deputy, 
should set up and sell to the public, and to the 
highest bidder, the said lands and premises, or a com- 
petent part thereof ; and that out of the money 
arising by such sale, the respondent should be paid 
the sum of 2,545/. 105. 8 c/. so due to him, as 
executor of John Potter, with interest and costs, 
and that the remainder (if any) of the money to 
arise by such sale should be disposed of as the court 
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18 * 0, . should thereafter think fit to direct ; and that the 

uviuor other defendants in the cause should recover their 
novoutov. costs from the respondent, and the respondent should 
recover the same, together with his own costs out of 
the monies to arise by such sale. 

The appeal was brought to reverse or vary the 
decrees and decretal order of the 14th day of 
February 1812, ‘26th day of June 1812, and of 
the 20th day of November 1813. 

For the Appellant, Mr. Wether ell and Mr. Tres- 

love. 

The decree of the 23d day of February 1 780, was 
made in the absence of Henry Hamilton, afterwards 
* Sir Henry Hamilton, baronet, who was the surviving 
trustee named in the deed of the 1 3th day of May 
1758, and was then living, and was therefore a 
necessary party to that suit. 

Even assuming the said decree of the ’ 23d 
day of February 1 780, to be valid, yet, twenty- 
three years having elapsed before steps taken in 
prosecution thereof, the respondent was barred from 
recovering the money certified to be due by the report 
made in the cause of Carson v. Hamilton j or the 
same ought, at the time^hen the said John Potter 
filed his bill of complaint against Sir John Stewart 
Hamilton, to have been presumed to have been 
satisfied. 

The debt of 350/. due from William Hamilton 
to Robert Carson, was a simple contract debt, and 
no interest is provided in respect of that debt by the 
deed. There was no evidence of any contract to pay 
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interest. A debt by simple contract is not made v 
special, because the creditor signs a deed of trust, 
which provides for the payment of that, with other 
debts bearing interest by contract. That was sup- 
posed to have been the opinion of Lord Hardwicke, 
from the report of the case of Carr v. Lord Bur- 
lington, 1 P. W. 229. But it appears from the 
decree, as given in the notes of Mr. Cox, that 
Lord Hardwicke in that case, made an order, re- 
ferring it to the Master to compute interest on such 
of the debts as^gn their nature bore interest $ and 
the case of Barwett v. Barker, 2 Ves. 363, shows 
that such doctrine was never intended to be under- 
stood as a general proposition of law. 

The Lord Chancellor : — That will depend upon 
the language of the deed. If there be debts with 
and debts without interest, and the words are general, 
it must be construed reddendo singula singulis. 
In decrees, the language is guarded with that special 
view. The Master is directed to compute interest 
on such of the debts as bear interest. 

For the appellant : — 

There is nothing in the provisions of the deed 
which shows an intent^p to give interest, on the 
contrary, the word “ interest,” which is subjoined 
to the specialty debts, is not set opposite to this and 
other debts by simple contract. In the case of a will, 
providing for the payment of interest upon debts, it 
was held not to extend to debts by simple contract, 
Tait v. Lord Northwick, 4 Ves. 618. The same 
construction has prevailed as to arrears of annuities, 
Creuzev. Hunter, 2 Ves.jun. 157. 4B. C. c. 316*. 

• See also Anderson v. Dwyer, 1 S.&L. 30J . 
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Upon a judgment at law, interest is only given upon 
the new suit. Here the original decree was erro- 
neous and defective for want of parties, and the as- 
signee cannot have the benefit q£ such a decree. 
When a suit is instituted to carry a decree into 
execution, the court “ sometime^ consider the direc- 
“ tions, and varj/ss them in case of a mistake, and 
“ it has, on circumstances, refused to enforce the 
“ decree,” Mitf. 75 *. Upon this principle the 
decree was varied op re-hearing in the Court below. 

The sum of 805/. 195. on which the 

decree of the 26th of June 1 8127 directs interest 
to be calculated from the 23d day of February 1 780, 
the date of the decree in the cause of “ Carson 
against Hamilton,” was in part composed and made 
up of accumulations of interest upon the original 
debt of 350/. If the respondent is entitled to 
interest- upon the original debt, he is not entitled 
to interest upon the aggregate of interest and 
principal. 

For the Respondents, Mr. Hart and Mr. Raithby. 

The decree of 13th February 1 780, is binding and 
conclusive on all parties, until reversed by original bill 
or bill of review for frau* or error apparent on the 
face of the decree, and the appellant, claiming as heir 
at law, is equally bound by the decree as Sir John 
Stewart Hamilton, his father, and estopped from 
averring any matter dehors the decree, because the 
decrees of the 1 4th February 1812, the 26th June 
1812, and the 20th November 1813, are decrees 


* See the note, and the Attorney General v. Day, 1 Ves. 218 ; 
West v. Skip, Id. 244 ; Johnson v. Northey, Prec. in Chan. 134. 
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founded on a suit filed merely to revive and curry 
into execution the decree of the 13th February 
1780, which has never been disputed. In bills 
to carry decrees^into execution, the law of the 
decree ought not to be examined into, or the dfcree 
varied, and especially in this case, where the appel- 
lant’s father, during his whole life,, and the appel- 
lant himself, have acquiesced in, and submitted to 
the decree. 

Supposing, but not admitting, that the appellant 
had a right to unjmyel the decree, as to the question 
of interest on theprincipal sum of 350 1. the decree 
is well warranted by the contract of the parties them- 
selves, evidenced by the deed of the 13th of May 
1758* whereby the lands and premises therein men- 
tioned are conveyed to trustees, to pay thereout, by 
sale or mortgage, the sum of 350 1. with the other 
debts mentioned in the schedule annexed to that 
deed, with the interest due on the debts, and, in the 
mean time, to apply so much of the rents and profits 
of the premises as would satisfy the accruing inte- 
rest. Even without any express direction as to the 
interest, whenever a trust deed is executed for pay- 
ment of debts, and a schqAuJe made of such debts, 
the simple contract debts are then in the nature of 
specialties, and a specific interest given in the fund 
out of which payment is to be made. 

The case of a trust by deed is distinguished 
in the case of Barwell v. Parker , from a trust 
by will for the payment of debts by simple con- 
tract, which are not thereby converted into debts 
by specialty. In the latter case, it is the voluntary 
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act o£ the testator ; in the former, the debts are 
charged on the land by contract, and the remedy of 
the creditor by legal process, is stayed for the benefit 
of the debtor. The doctrine of I^rd Hardwicke, in 
Baifpell v. Parker , is recognized and adopted in 
Shirley v. Lord Ferrers , 1 B. C. C. 41. With 
respect to the construction of the deed, it is said, 
that interest is computed and charged on the spe- 
cialty debts, and is omitted as to this and other 
debts by simple contract. It is not probable that 
any of the creditors would give uirtheir legal remedy 
without securing their right to imerest. ■ 

Lord Redesdale : — The nature of the deed must 
be observed. It is not one by which the debtor 
alone charged the estate. He was only tenant for 
life. The charge was made by the^concurrence of 
the son, who was the owner of the inheritance. 
Thei# is a clause in the deed to indemnify the son, 
and that extends only to the principal of the debt *. 
The decree is at all events erroneous, being made 
in the absence of the person having the legal 
estate. 

For the responded — There is an admission, 
by inference, from thejfcswer of the appellant, that 
Scott was the survivingirustec. And where a bill 
is taken pro confesso , the facts stated are conclusive 
against the defendant. 

Lord Redesdale : — Only as to those facts which 
are in his knowledge. If you take a decree against 

* This does not appear by the cases. The deed is not printed 
either in the body of the cases or in the appendix. 
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a person having no interest, what operation can it iaao. 
have? The decree is moreover erroneous, because ^ AltrMOlr 
it directs no enquiry as to the debts owing %nd pay- * 
able under the trust, such enquiry should have been HOUOUTOI, ‘ 
directed, and thalfthe debts should be paid accoiding 
to their priority. 

The Lord Chancellor : — The decree does not 
direct that the scheduled creditors should be called 
in. If the charges in the bill, that the trustees 
entered and received the rents, but did not pay, are 
to be taken as true j the suit is defective for want of 
parties. The representatives of the tenant for life 
should have been before the Court *. He was bound 
to keep down the interest of the debts until the 
execution of the trusts. 

In the subsequent decree nothing is said of 
the mortgagees or other parties mentioned in the 
bill. The respondent states in his case, tMKt the 
cause, as against all the other parties, was set down 
on bill and answer f* Should not the Court have made 
some deliverance aS to those other defendants? 

The subsequent incumbrancers raise questions, which 
they had a right to have decided. How far can the 
decree be considered as vaUdf^gainst them ? In the 
decree of 1813, as statecFin the case, it is only 
directed, that the appellant, or such other of the 
defendants as ought so to do, should pay, &c. or 
otherwise, the premises should be sold. This is a 
defect in the decree. But the parties interested 
do not appeal. 

Lord Redesdale .•—It seems that the decree on 
rehearing does not order a sale of all the estates, or 


* See p. 171. 
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benefit of the former decree. 

In reply : — Lord Hardwicke, in Creuze v. Hun- 
tef, does ilot decide what precise species of deed 
shall be sufficient to convert a debt by simple con- 
tract into specialty. As to Shirley v. Lord Ferrers , 
it is an authority in favour of the appellant. * 

The mere di- The Lord Chancellor : — The decree in that case, 
to puy debts at least, is not adverse. The mere direction by deed 
eithlrcoMnct to P a Y a ^ e bt, does not infer either contract or trust 
or trust to p«y to pay interest upon debts by simple contract. As 

interest upon * . * * v-ii 

debts by sim- to contract, the creditors did not execute the deed. 
pI WherTcre- There was nothing to prevent their suing the debtor 
dirers do not after the execution. They did not contract for spe- 
tbereis nothing cialty, and no consideration was given to the debtor 
s u mg the debt- ^ charging the land and discharging the person, 
or. They do not The debt, after the deed was executed, remained as 
Ipecidtyl and before? a debt by simple contract. 

SuTTSJSo Lord Redesdalc — It is the practice in Ireland, 
bydnrginRthe w ^ ere ^ ourt orders money to be paid, and it is 
land «nd dis- not paid, to give interest from the date of the order, 
pcrsmi?" lhc But the great difficulty is, that the decree is er- 
Practice in roneous for want of proper parties to the suit, and 
where money proper directions m the afecree. 

cording'to un* Mr. Hart: — There is no appeal against the 
order ofConrt, original decree. 

to give interest 0 
from the date 
of the order. 


When a 
plaintiff takes 
a decree pro 
confesso, it is 
his duty to seo that it is right. 


The Lord Chancellor : — That brings it to the 
question, whether the assignee can have the benefit 
of a decree which is erroneous. 

Lord Redesdale : — It is the decree of the cre- 
ditor, and taken upon sequestration pro confesso. 
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In sudh ft case it is tlie business ©If the party taking isao. 
the decree to see that it is right. ' * 

° HAMILTON 

V . 

The Lord Chancellory on moving the judgment, Jutyitea* 
in the course of stating the facts and pleadings of 
the case, censured the general inaccuracy of the 
Irish cases, and remarked, that whether the bill 
filed by Robert Carson was on his own behalf or 
for others also, was not very material, considering 
that he was thereby demanding the execution of 
the trusts of a deed : that if Hamilton was the 
surviving trustee, to sell and mortgage for the 
payment of debts, the surviving trustee or his heir 
was not before the court to sustain the interests 
of the person for whom he was trustee; that the 
trust was not for the payment of the individual 
person of the name of Carson, but for the pay- 
ment of “ all and singular the debts and incum- 
“ brances in the schedule to the release annexed, 

“ together with all interest then due thereon respec- 
“ tively ;** that the decree carrying into execution 
the trusts of such a deed, should not have made 
provision for the debt of Carson only, but should 
have called on the Master tot££nquire what debts and 
incumbrances remained to be paid under the effect of 
that trust ; bringing before the Court all persons 
interested in that enquiry, and then paying and 
satisfying them proportionally, if the funds would 
not pay all the creditors ; paying them entirely, if the 
fund would pay them all ; paying interest to such of 
them as were entitled to interest, and not paying 
interest to such of them as were not entitled to 
interest: that by the original decree, which was 
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taken pro confesso* zgainst Sir John Stewart Hamil- 
ton, thq. officer of the Court of Exchequer was 
to do no n^re than to audit and state an account of 
what was due to the executors of Robert Carson 
alone, on the ’ foot of the deed of the 1 3th of May 
1758, for principal, interest and costs : and whether 
this decree as*to the title of Carson to interest, 
meant to leave that question to the officer of the 
court, when he was to take the account on the 
footing of that deed, to take an account of principal, 
interest and costs, if, according to the true con- 
struction of that deed, interest was due, or whether 
it was meant to determine that interest was due, 
and to call upon the officer of the court to take 
an account on the footing of the deed of the 13th 
of May 1758, of principal, interest and costs as due, 
did not distinctly appear. 

After these observations, which were intermixed 
with statements of the facts and pleadings, the Lord 
Chancellor proceeded thus : — The appeal complains, 
thi&the decree was taken in the absence of Henry 
Hamilton, afterwards Sir Henry Hamilton, bart. 
who was the surviving trustee named in the deed of 
the 13th day of May 1 758, and was then living, and 
was therefore a necessary party to that suit. This 
is the objection made to the decree of the 23d of 
February 1780, which is sought by the subsequent 
proceedings to be carried into execution, and the 
benefit of which is sought thereby, if that decide 
was an erroneous decree, they were not entitled to 
have it carried into execution. It appears upon the 
evidence, that Henry Hamilton was the surviving 
trustee, living at the time when this decree was 
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made, he was therefore the # proper person to ^ 
represent the cestui que trusts. 

This ought not to have been the decree made in 
the cause, even supposing Henry Hamilton, or the 
other trustees to have been dead, because, as this 
wa 3 a deed to pay all creditors, it should have been 
made in the ordinary course in which decrees in such 
cases are made, viz. providing for the payment of 
all creditors, and not merely a decree for the payment 
of this particular creditor : in that respect also it 
is wrong. In the next place, the appellant, by 
"his case, insists upon length of time, as a bar to 
the right claimed under the decree ; but as that 
point is now abandoned, it is unnecessary to discuss 
the question. He then further insists that the 
debt of 350 1. was a debt which ought not to have 
carried interest. That would be a reason for setting 
up the decree on the original hearing of the 14th of 
February 1812, which declared that the 350 /. was 
a debt of that kind, which ought not to have carried 
interest, except from the date of that decree. .Then 
is stated the objection to the accumulation of inrcrest 
upon interest. 

The questions here, are really these : In the first 
place, it has been suggested at the bar, that there is 
a presumption, from lapse of time, that this 350 *• 
must have been paid, and that neither principal nor 
interest can be claimed after so long an interval. 
Ijk does npt appear to me, from these pleadings, that 
we can take that for granted j but if there were 
other creditors, whose demands ought to have been 
provided for by this decree, they might have had. 
a right to insist upon that proposition. The 
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original decree appears to me to be a decree* the 
benefit of which cannot be had in this suit* That 
original decree is at least wrong in these respects, viz. 
First, that the surviving trustee was not before the 
Court ; Secondly, that it was not a species of decree 
which ought to have been made to carry into 
execution * the trusts of such a deed as this. If 
I were asked which of these decrees, that giving 
interest or that not giving interest, was right, I should 
certainly say, it is my opinion, that the decree which 
did not give interest, was correct. The meaning of 
that deed was Hot to give interest on debts not 
carrying interest, and the state of the accounts tends 
to that opinion ; but under the circumstances of this 
case, it appears to me, that we can do no more than 
displace all these decrees, with liberty to the party 
to go before the Court again, and to amend these 
pleadings, if he shall be so advised. 

Lord Redesdaie .-—I perfectly concur in the opi- 
nio&already expressed upon the merits of the case, 
ancrUpon the construction of the deed under which 
the sum of 350/. was claimed by this suit. It 
appears to me perfectly clear that the deed has not 
given interest ; the deed does not alter the nature 6f 
the debt, but merely provides for the payment 
of the debt. It expressly provides for the pay- 
ment of interest on debts, which did carry inte- 
rest, and it is silent as to any interest upon this deb|. 
I am therefore of opinion that the deed itself does 
not give interest upon that debt. Whether under any 
circumstances interest ought to be calculated upon 
that debt is another question, which may come to 



ON APPEALS AND WRITS OF. ERROR. 

be decided when there are proper parties before the 
Court for that purpose. The decree of the 14th of ' 
February 1813, considers the person filing that bill 
as entitled to the 350 /. principal sum, with interest 
from the date of that decree. Whether that is correct 
or not, and especially as there were not the proper 
.parties before the Court, I will not venture to say. 
It appears to me that nothing shotdd be said upon 
the subject of the interest in the order of the House, 
but that the question should be left perfectly open. 
That decree proceeded, I suppose, on the ground 
that when the Court decreed the sum of 350 /. to be 
due, it was considered as the judgment of the Court, 
upon which interest ought to be calculated ; that is 
not quite according to the course of a court of equity. 
The usual course is to direct the payment of the 
sum at a certain day, and then, in case of non* 
payment at that day, interest to accrue from the 
time appointed for payment. Such, however, is 
the form of this decree. Upon that subject I should 
rather wish to leave the question open. 

The decree of 1780 cduld only be sustained 
under the authority of a deed, by which the estates 
were vested in trustees in trust for the payment of 
certain debts. Subject to that charge they were 
limited to William Hamilton, (who was the debtor) 
for life, with remainders over. The charge was 
introduced upon the estate, by an agreement 
between the father and the son, that the son should 
suffer a recovery and charge these debts of his 
father upon the estate. The interests therefore which 
were taken under that deed were the interests of all 
the creditors who were specified in that deed. The 
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trustees hold the estate in trust for these creditors, 
and, subject to the claims and rights of these creditors^ 
were trustees for Mr. Hamilton, the father, for his 
life, and after his death for the several persons who. 
were entitled in remainder under the deed. . 

It is perfectly clear that no proper decree could be 
made for the purpose of raising any sum of money 
under that deed, without having before the Court 
all the persons who were interested in the property. 
The parties before the Court upon the original 
suit in which the decree of 1780 was made, were 
the claimant of this sum of money of 350/. and a 
further debt, a person who was represented to be 
the heir of the surviving trustee, *and the person 
who was then entitled as tenant in tail to the pro- 
perty, subject to the payment of those debts. If 
Henry Hamilton, who appears by the evidence in 
this suit to have been at that time living, and the 
surviving trustee, had been a party to the suit, the 
decree should have directed the trusts of the deed 
to be carried into execution ; that an account should 
be taken of all the debts remaining unpaid ; that the 
amount of those debts should be raised by sale or 
mortgage of the estate; and that the surplus, whatever 
it might be, should be settled to the uses contained in 
that deed. The decree, instead of being to that effect, 
is a decree providing for this particular debt, and di- 
recting a sale to take place in consequence of non- 
payment of the debt, and as I observed, having 
before the Court not the surviving trustee, but the 
heir of a person who was represented to be the heir 
of another trustee then dead, and which heir of that 
trustee had no estate vested in him, for the estate 
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had vested at that time in Henry Hamilton, the sur- 
viving trustee. 

It is clear that the decree was erroneous in every 
respect ; it was erroneous, unquestionably, in de- 
creeing the party to that deed entitled to that which 
it then gave him; it was erroneous in decreeing 
that he was entitled to any thing, without giving the 
same benefit to the other creditors* entitled under 
the trust ; it was erroneous in proceeding to a sale 
without having the surviving trustee before the 
Court ; and therefore it is a decree which the Court 
can never carry into execution. The party who 
comes into a court of equity to have the benefit of 
a former decree, must show that it was a right 
decree, if the decree appears to be erroneous, the 
Court cannot carry it into execution. 

In the present suit, Mr. Houghton claims as as- 
signee under different assignments, and so far may 
be considered as the assignee of the debt of 350 /. 
charged by the trust deed. The decree obtained 
by him in the Court of Exchequer on the 26th 
of June 1812, by which he was declared entitled 
to the benefit of the decree of 1780, proceed- 
ing upon that ground, and giving him the ag- 
gregate sum which that decree provided, (except as 
to a sum of 50 /. which was so manifestly erroneous 
that the Court of Exchequer altered so much of 
the former decree) $ but declaring that the aggre- 
gate sum, with subsequent interest calculated upon 
it, should be paid to Houghton, is throughout 
erroneous. The Court of Exchequer had, on the 
14th of February 1812, made a decree, by which 
only 350/. with interest from the date of that decree. 
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, was given to the appellant. That decree is also 
erroneous, because that decree had not the proper 
parties before the Court. 

The order which ought to be pronounced is, 
that the decree of the Court of Exchequer of 
the 26th June 1812, and that which followed 
upon it of the 2otb November 1813, on further 
directions, should be reversed, they being mani- 
festly throughout erroneous, and that the decree of 
the Court of Exchequer on the 14th of February 
1812, should be also reversed j but observing that 
decree to be confined to the 350 /. to order that 
that decree should be also reversed, inasmuch as 
although the respondent may be entitled to the sum 
of 350 1 . we cannot assert that he is entitled, because 
there are persons who ought to have been before the 
Court, who might have disputed whether he was so 
entitled or not. Although the respondent may be 
entitled to the sum of 350 1 . under the provisions 
of the deeds of the 12th and 13th of May 1758 j 
yet the former decree, the benefit of which was 
sought by the respondent, and the decree of the 
14th of February 1812, do not provide for the due 
execution of the trusts of the deeds of the 12th and 
13th of May 1758, and as there were not in any of 
the suits in which such decrees were made, the proper 
parties before the Court, the cause should be remitted 
to the Court of Exchequer in Ireland, with leave to 
the respondent to amend his pleadings, by introducing 
parties thereto, or otherwise, as he shall be advised. 
The amendment to this bill may be not only by 
making proper parties to it, but by framing his bill 
according to the rights of the parties, namely, to 
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have the proper trusts carried into execution. The 
minute which I have drawn out will comprise all ' 
these particulars. 


Die Veneris, 21* Julii 1820. 

It is ordered and adjudged, by the Lords, &c. That 
the decrees of the 26th of June 1812, and the 20th of 
November 1813, complained of in tha said appeal, be 
and the same are hereby reversed. And it is hereby 
declared, that although the respondent may be entitled 
to the stun of 350/. under the trusts of the deeds of the 
12th and 13th of May 1758, yet inasmuch as the former 
decree, the benefit of which was sought by the respon- 
dent, and the said decree of the 14th of February 1812, 
did not provide for the due execution of the trusts of the 
said deeds of the 12th and 13th of May 1758, and there 
were not, in any of the suits in which such decrees re- 
spectively were made, proper parties before the Court 
for such purpose. It is therefore ordered and adjudged, 
that the said decree of the 14th of February 1812, also 
complained of in the said appeal, be and the same is 
hereby also reversed ; and it is further ordered, that the 
cause be remitted back to the Court of Exchequer in 
Ireland, and that the respondent be at liberty to apply 
to the said Court for leave to amend his bill by making 
proper parties thereto, or otherwise as he shall be advised. 
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SCOTLAND. 


ON APPEAL FROM THE COURT OF SESSION. 


Archibald, Duke of Hamilton, n 
&c. (since deceased), and 
Alexander, Marquis of Doug- 
las, &c. ; f Appellants $ 

And by Revivor, 

Alexander, Duke of Hamilton, 

&c. 


Mrs. H. P. Esten, (now Scoit 
Waring,) and 

John Scott Waring, her Hus- 
band, for his intei esfc 


Respondents. 


Under a strict tailzie prohibiting alienation, but con- 
taining a power to grant leases, provided they do not 
exceed twenty-one years, and be not let with evident 
diminution of the lental , the heir of tailzie in posses- 
sion, acting upon the opinion of counsel, made leases 
to Ins steward at rents a little above the former rents 
of the lands leased, but far below their market value , 
with intent that the steward should underlet the lands at 
their full value, and pay the surplus, beyond the rents 
reserved in the principal leases, to persons named by 
the grantor of the leases, the heir of tailzie m pos- 
session. The steward accordingly underlet the lands 
at rents exceeding the principal rents by 1,371 1 . and, 
some time after the grants of the principal leases, exe- 
cuted a trust obligation in favour of the objects of the 
tgust. Held, that the leases, from the time of the grants 
until the declaration made by the trust obligations, 
were held m trust for the grantor, and that they were 
invalid as a violation of the prohibitions, and not with- 
in the permission of the deed of tailzie. 
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Whether receipt of the rent reserved upon the principal 
leases, or knowledge of and acquiescence for a con- 
siderable time in the payment |o the objects of the 
trusts of the surplus, arising* from the rents reserved 
upon the underleases, constitute homologation, 
Quezre. 


T HE family estate# o'Pfhe Dukes 0|f Hamilton, in 
Scotland, are. held uq<|er the fetters of a strict en- 
tail, with al| the* requisite clauses to make such an 
entail effectual, containing an express prohibition 
against alienation, and p permission to let leases, 
provided they do not exceed twenty- one years, and 
be not let “ with evident diminution of the rental” 
Douglas, Duke of Hamilton, having cohabited 
with the respondent, Mrs*. Scott Waring, (then 
Mrs. Esten,) who during the cohabitation had borne 
a daughter, the reputed issue of that connexion, 
and being anxious to make a provision for the 
mother and child, entered into a correspondence* 
with his agents, and took the opinion of counsel as 
to the most secure and effectual mode of making 
such provision, by granting beneficial leases of the 
entailed estates, to be held in trust for their benefit. 
In consequence of advice upon the opinion thus 
taken, the Duke, by a lease executed the 30th of 
November 1798, let to his steward and agent, John 
Boyes, his heirs, assignees and subtenants, certain 
farms, part of the entailed estates, for twenty-one 
years from Martinmas 1 798 and 1 799, at a rent nomi- 
nally higher than had been paid on former lease#. 

* The material parts of the correspondence and the opinion, 
are stated by the Lord Chancellor, in moving the judgment. — 
Post. p. 208, et scq. 
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By another lease, executed on the v 8th of February 
^ *799» the Duke let to Mr. Boyes, his heirs, as- 
signees and subtenants, ‘ for twenty-one ye&irs frOm 
Martinmas 1 798, Other farms/being also part of the 
entailed estate^ at refits jujfc Exceeding the ' rents 
payable on leases latel/. expired; ' 

By a third legsej of and 2 5th of* June, 

a farm called Bonlrard Was the same person, 
and for a similar rent. v ^ 

On the 2d of January t^9g, ‘abbot a month after 
the date of the first leftse.^Mh Bo^es executed an 
obligation, which reciting that tehse, and certain 
causes and considerations , proceeds to declare the 
trust, which is in the form of an agreement between 
Mr. Boyes and Mrs. Esten, and an obligation on 
his part to underlet the lands or assign the leases 
for the highest rents and prices which could be 
obtained, and after paying the rents reserved in the 
principal leases, to hold the surplus rents or prices 
which might be so obtained for the Use of Mrs. 
Esten, during her life, and for Anne Douglas Ha- 
milton, her daughter, and any other after-born child 
or children of Mrs. Esten and the Duke of Hamil- 
ton, in such manner as in the trust obligation 
specified. 

On the 26th of April and 3d of October 1 799, 
Mr. Boyes executed similar obligations by way of 
declaration of trust, with respect to the second and 
third leases respectively. 

Tlifese trust obligations were not produced or 
known to the appellant until long after the death 
of Douglas, Duke of Hamilton. Whether they 
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were ever by the grantor delivered to or in behalf of 
the respondent, Mr?. Scott Waring, and if so at what v 
time they were so delivered, did nojt appear. 

Douglas, Duke of^HagiUjo^, died on the 1st of 
August 1799, , Mmed^teljgj. ^er his death 
Mr. Boyes granted subleases ff lands comprised 
in the principal • ^nich created a sur- 

plus of 1,370/. beyond the^rents, reserved upon the 
principal leases. 

Upon thiq dd^k jp^Dbugias,, Duke of Hamilton, 
lie was succeeded, ip tu% Estates and hopours of the 
family hy Archibald, Duke of Hamilton, the original 
appellant. , , 

After the death of Duke Douglas, Mr. Boyes 
became the steward and agent of Duke Archibald, 
and accounted with and paid to him the rents re- 
served upon the three principal leases granted by 
Duke Douglas to Boyes, as trustee for Mrs. listen 
and her issue by Duke Douglas ; and with the 
knowledge and acquiescence of Duke Archibald, 
accounted with or paid to the respondent, Mrs. 
Waring, the surplus rents arising out of the sub- 
leases made by him to his subtenants. 

Mr. Boyes died in 1812, and upon his death 
the principal leases vested in John Boyes, his son, 
as his heir and representative. 

The respondents (who had lately intermarried) 
finding that some question was about to be raised 
on the part of the appellants, as to the validity of 
the leases and trust, required Mr. Boyes, as the 
representative of his father, to execute a conveyance 
of the principal leases and under leases in favour 
of new trustees ; with which requisition, he having 
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delayed to comply, an action of adjudication in 
implement, and of count and reckoning, was 
brought against him by the respondents in the 
Court of Session. 

The summons in this action concluded that it 
should be declared thft "the principal and sub-leases 
were held by John Boyqs, deceased, in trust for the 
respondent, JVfrs. Scott 4 Waring, under the trust- 
obligations, and that they were binding on “ John 
** Boyes, as representing his father, and that he 
“ should be decerned tb render to the pursuer, 
“ Mrs. Scott Waring, or to Captain Donald Mac- 
“ leod and Alexander Forsyth, as trustees nominated 
“ by her, a just and true account of his intro- 
“ missions with the rents of the farms therein speci- 
** fied, (parts of the entailed estate of Hamilton,) and 
“ should be decerned and ordained to denude andcon- 
“ vcy two leases, which the said deceased John Boyes 
** held of these farms, and several subleases therein 
“ specified, in favour of the said Donald Macleod 
“ and Alexander Forsyth, or otherwise, on his 
“ failing so to do, that the said leases and sub- 
“ leases should be adjudged from the said John 
“ Boyes, and decerned and declared to pertain and 
** belong to the said trustees, in trust for the use of 
“ the pursuer during her lifetime.” 

Upon thijg action being raised, the appellant, the 
Marquis of Douglas, raised an action of exhibition, 
count, reckoning, and payment, against Mr. Boyes 
and the sub-tenants, demanding that they should 
produce the principal lease and the subleases ; and 
that it should be found that they had no right to 
possess the lands demised, and that tl^ey should be 
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bound to account to him for the whole rents actually mo. 

payable by the sub-tenants. v ' 

The appellant, at the same time, gave in defences »• 
in the action at Mrs. Scott Waring* s instance, men- 
tionmg the action which he had brought, and pray— tipio-poinding. 
ing that proceedings shouldfbe sisted, until they 
were conjoined. In the mean time an action of 
multiple-poinding was brought in the name of 
Mr. Boyes, with the view of trying the validity 
of the claims pf the parties. r 

By an interlocutor of the Lord Ordinary on the int«ri.H-ut<.r 
10th of March 1812, the three actions were con- (Iniina'iy!' 1 
joined; and on the litli March 1812, the Lord 10 lvlar - lUl2 - 
Ordinary pronounced the following interlocutor : — 

“ Having considered the three processes now con- 
“ joined, the representation for the Marquis of 
“ Douglas, separate representation for John Boyes, 

“ esquire, and having heard parties procurators 
“ upon the whole of theaction of multiple-poinding ; 

“ prefers Mrs. Scott Waring and her husband, so 
“ far as he may have an interest, to the sums that 
“ may be in the hands of the raiser of the multiplc- 
“ poinding, and decerns in the preference accord- 
** ingly, under deduction always of the necessary 
expences incurred by the raiser of the multiple- 
“ poinding, &c. ; prefers Mrs. Scott Waring and 
“ her husband, so far as he may have interest, 

“ for such of the rents as may be received for the 
“ year 1813, as well as for the preceding years, and 
** decerns in the preference accordingly.” 

Against this interlocutor the appellants gave in 
a representation which the Court appointed to be 
answered. 

On the 1 2th of May 1 8 1 4> the appellants brought 
VOL. 11. l* 
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an action of reduction and declarator against John 
Boyes, and the respondents, Mrs. Scott Waring and 
her husband, for his interest, (but taking no notice 
of Miss Hamilton, the respondent's daughter,) 
wherein they called for the production of the two 
leases granted by Dowlas, Duke of Hamilton and 
Brandon, in favour of John Boyes deceased, and also 
the obligations of trust granted by the said John 
Boyes, in favour of Mrs. Scott Waring, and con- 
cluding that these wrings should be reduced, set 
aside, and decerned, and declared to have been from 
the beginning, and in all time coming, to be null and 
void, and that the appellants should be reponed and 
restored against the same for the following reasons • 
1st. Because they were vitiated and erased in sub- 
slantialibus, and defective in the solemnities required 
by law. — 2dly. Because the said leases were granted 
fraudulently and confidentially by the said Duke to 
the said John Boyes, his factor at the time, without 
any value, and with a view to defraud the heirs of 
entail in the dukedom and estate of Hamilton. — 3dly. 
Because the foresaid tacks and relative obligations 
of trust were granted, ob tnrpem causarn et propter 
causam adulterii t that they were not actionable and 
could bear no faith in judgment or out with the same, 
and that the said leases and trust obligations being 
so reduced and set aside, it should be found and 
declared that the appellant, the Duke of Hamilton 
and his successors in the entailed estate of Hamilton, 
had the only right and title to possess the lands con- 
tained in the said leases, and that the said John 
Boyes and his sub-tenants, should be decerned and 
ordained to flit and remove themselves from the said 
lands, in order that the pursuers might enter thereto. 
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By an interlocutor dated the 9th of July 1814, isjo. 

the Lord Ordinary found, ** that the leases being ' v * 

' , ° HAMILTON 

“ granted m trust for Mrs. Scott Waring and Miss v. 

“ Hamilton, so far as they were for the benefit of, WAIU "°‘ 
Miss Hamilton, , they must be held to be altogether of l. o. 

“ legal and unexceptionable; Slid so far as any benefit 9,11 July 18,4 
“ was by the leases conferred on Mrs. Scott Waring, 

“ it did not appear to have been with the view of 
“ her entering into or continuing in an improper 
“ course of life, but to secure a permanent income 
“ to a person, who had been induced by the grantor 
“ to withdraw from a lawful and lucrative cm- 
“ ployment, and who was the mother of his only 
“ daughter ; and having been so long acquiesced in 
“ and unchallenged* , it ought not to have been made 
“ the subject of judicial discussion ; therefore, in the 
“ action of exhibition, count and reckoning, and 
“ adjudication by Mrs. Scott Waring and her hus- 
“ band, so far as he has any interest, decerns, 

“ declares, and adjudges in terms of the conclusions 
of the libel ; the pursuers, before extract, finding 
** security to relieve the defender of the engagements 
“ his father came under, as a trustee for the pur- 
“ suer ; in the process of multiple-poinding brought 
“ by Mr. Boyes, prefers Mrs. Scott Waring and her 
“ husband, so far as lie may have any interest, to 
“ the rents and funds in medio ; and decerns in the 
“ preference, and against the raiser of the multiple 

* This is to be taken ( semblc ) as an opinion and decision 
against the appellants, upon the ground of acquiescence, (by 
receipt of rents, &c. p. 199.) and laches, as distinguished from 
homologation. See pp. 206 and 225* To what antecedent the 
relative pronoun it in this passage refers docs not very clearly 
appear. Whether to “ leases’’ (by inadvertence,) or to “ benefit," 
or generally to the whole subject matter of the litigation. 
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“ poinding, accordingly ; Mrs. Scott Waring and 
“ her husband for his interest, before extract, 
“ finding security as before mentioned $ refuses the 
** representations for the Marquis of Douglas and 
“ for Mr. Boyes ; and, in fine, in the process of 
** reduction at the instance of the Duke of Hamilton 
** and the Marquis of Douglas, his commissioner, 
** sustains the defences, assoilzies the defenders from 
** the yifhole conclusions of the libel, and decerns.’* 
To this interlocutor the Lord Ordinary sub- 
joined the following note — “ The former decisions 
«« upon the point of turpe pactum do not appear to 
“ be uniform. In the case of Sir William Hamil- 
“ ton, the Lords had set aside a bond in favour of 
“ a woman who was living in adultery with the 
“ granter, while they sustained %n obligation to the 
“ child, which had been born of the same con- 
“ nection. And from the case referred to, (20th 
“ July 1622. Weir,) it appears, that a bond granted 
“ to a mother in similar circumstances for behoof of 
“ her child, was set aside. But in the case of Ross 
“ v. Robertson , in 1 642, a bond which had been 
** granted to a woman in the very same situation, 
€< and after her death, to her children begot in 
** adultery, was sustained ; and although, from 
“ the statement of the case, it would appear, that 
“ some argument had been raised upon the rule of 
“ the civil law, that turpiter Jcicit quod sit meretrix , 
“ non turpiter accipit cum sit meretrix , the more 
“ probable ground of decision seems to have been 
“ that stated by Lord Kaimes *, viz. that it was a duty 
** and not a wrong to provide for a natural child, 
“ and for a woman, that the man had robbed of her 
* Piinciples of Kquity, B. 2, cap, i. near the end. 
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** chastity. It appears, too, (which, in a question 
“ depending on general principles of jurisprudence, 
“ must be of great weight) that in Englatfd, in a 
“ similar case*, a decree in the courts of law (Chan- 
“ eery) had been affirmed in the House of Lords 
“ (in 1728), though the precedent appears to have 
“ been overlooked in the case of Sir William Hamil- 
“ ton ; and there is this difference between, the for- 
“ merly decided cqscs and the present, tharfnere, the 
** obligation granted to the woman and to the chil- 
“ dren of an illicit connection could not be enforced 
“ without the aid of a court of law, whereas in this 
“ case, the right of Mrs. Scott Waring and her 
“ daughter has been carried into effect, and must 
“ continue in full force, unless challenged and set 
“ aside in a court ^of law.” 

The case having been brought before the second 
division of the Court, at the instance of the appel- 
lants, the Court, by two successive interlocutors, 
affirmed the judgment of the Lord Ordinary. 

The appeal was brought against the several inter- 
locutors before stated. 

For the appellants. The Attorney General, and 
Mr. Abercrombie. 

For the respondents, Mr. Warren, and 
Mr. TVetherell. 

The question as to the illegality of the considera- 
tion, though strenuously argued in the Court below, 

* The Marchioness of Annandale v. Harris , ‘i P. W. 432, 
and 3 B. P. C. 445. 
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1830 and discussed with much ability and learning, and sup- 

uAHiiTOM P°rted by many authorities in the printed papers, was 
v - ' waived in the argument before the House of Lords. 

The question of homologation was argued at 
great length before the House of Lords. But the 
House being of opinion that there was nothing in 
the judgments <5f the Court below upon that point 
amounting to a decision, gave no opinion upon that 
question. The arguments therefore, and the autho- 
rities upon these two points are omitted. 

The validity or invalidity of the leases, under 
the power, or as affected by the prohibitions of the 
tailzie, was the only remaining question, and that 
was argued by the appellants upon the authority 
of the judgments in the WestshieU* s Case, and the 
Queensbcrry Leases , (ante, vol. It) and for the re- 
spondents the same arguments as in that case were 
repeated. 

ai July 1820, The Lord Chancellory in moving judgement, 
vadons!° bSer observed, that Miss Hamilton had not been a party 
in any of the suits, and upon a statement made by 
the agents in the cause, that she had no interest, 
because the leases had expired ; the Lord Chancellor 
asked, whether they had expired at the time when 
this suit was instituted ? to which question an answer 
was returned in the negative. 

The Lord Chancellor then further observed, 
that upon the question of homologation, the House 
could give no opinion whatever, there being no 
passage in any of the interlocutors, which ex* 
pressed any opinion * of the Court of Session as to 

* See the interlocutor of the L. O. p. *03, and the observations, 
post, 225. 
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that question, and having put a question to the 
agents, whether he was right in that apprehension, 
in which they concurred, the Lord Chancellor 
then proceeded thus : — It is desirable that we should 
know, whether we are right in that, because the 
question on the validity of the leases, is certainly 
a very important question ; but if* there had been 
any opinion given by the Court of Session, in the 
terms of their interlocutors, that there vms homo- 
logation sufficient to sustain the leases, then if we 
had concurred in opinion with them, that there 
was homologation sufficient to sustain the leases, it 
would have been unnecessary to consider how the 
question ought to be determined about the validity 
of the leases, supposing there had been no such 
homologation j but as far as I can find, looking 
anxiously at the terms of the interlocutors, the 
court has given no opinion whatever as to the homo- 
logation. 

I can collect from the notes of the Judges opinions, 
what each of them probably thought about this 
matter of homologation ; but wc cannot take that 
to be a matter decided in the cause, unless it is de- 
cided in the terms of the interlocutors, and that 
therefore will reduce the question to this way ol 
being considered, namely, whether if it should turn 
out (and I am not stating any thing now with refer- 
ence to that question), that wc should think the 
leases not good leases, we must not necessarily send 
it back again on the point of homologation. If we 
thought the leases bad, it would become absolutely 
ffeeessary to consider, whether they have been 
homologated or not ; if we thought them good, it 

P 4 
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would be unnecessary to consider the effect of 
homologation. 

I know what the parties contend, and I have 
an opinion as to the merits of the case on the 
point of homologation ; but we, upon that question, 
cannot, according to our forms, give any opinion, 
if it should become necessary to give an opinion, 
because that point appears not to have been decided 
in the Court below. 

-If ithe agents are agreed as to that question, we 
shall know how to decide the case. 

Upon the question of the validity of the leases, 
I have made up my opinion but as it may be neces- 
sary to goto some length in the statement of the 
reasons upon which our opinions must be founded, 
we propose to move the judgment upon the validity 
of the leases to-morrow. If that opinion should be 
that the leases are good, then it is not necessary to 
consider homologation at all ; if on the other hand, 
it should be the opinion of the House that the 
leases were originally bad, we cannot determine 
whether homologation lias or has not made them 
good. In that case the cause must be remitted. 
I will go so far now in the case, as to state the 
circumstances. 

All that relates to the , turpitude *©f the trans- 
action, has been given up at the bar. I do not 
mean to say given up because it could or could 
not be sustained, but because it has been thought 
right Jo give it up $ that is therefore a point not to 
be the subject of decision : but I would Observe, 
that whatever flight have been in England the law 
with respect to a provision for Mrs, Scott Waring 
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(Mrs. Esten as she then was), and the child which mo. 
was her child, and supposed to be a child by the ' v ’ 

a* J HAMILTON 

Duke of Hamilton ; if the provisions for these two ®. 
persons could have been supported, I apprehend, WA * IN0 * 
that according to the decisions of English courts, Kn g iind*a ° f 
a trust for illegitimate children to be begotten |!}^. 
between A. and B. could not be supported. I will ‘iron, to i>c 
say no more, however, upon that point ; and with 
respect to homologation, if the leases are Held to be l>ortod- 
invalid, there being no opinion of the Court of 
Session given upon that point, the cause must be’ 
remitted. 


By the case as it is stated by the respondents, in' 
whose printed case the whole history of this transac- 
tion is minutely traced, it appears, that Douglas Duke 
of Hamilton having communicated his intention to 
Mr. Cochrane, one of the commissioners of the excise 
in Scotland, who was also a commissioner for the' 
management of the Duke’s affairs, and much in his 
Grace’s confidence, andalsoto Mr. Hugh Warrender, 
writer to the signet, his confidential agent, a corres- 
pondence ensued between the former of these gen- 
tlemen and the respondent Mrs. Waring, respecting 
the most eligible method of accomplishing his Grace’s 
intentions. a letter from Mr. Commissioner 
Cochrane, in answer to one from the respondent, Mrs.' 
Waring, relative to the expediency of taking the pro-’ 
posed leases in her own and her daughter’s name, or' 
in the name of Mr. Boyes, the Duke’s chamberlain/ 
he says, ** When I first thought of this subject, it 
** occurred to me, that provided it could be done, the ' 
** simplest and most natural method was what Isee has 
** also occurred to you, that the leases should be in 
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“ your own name ; I accordingly some time ago mcn- 
“ tinned this to Mr. Warrender, (the Duke’s agent 
u in Edinburgh) who was of opinion, that in case of 
** the Duke’s death, such leases might be liable to be 
reduced by his successor in the entail, and that 
“ therefore using (the name of) some other person 
“ tnight perhaps* be safer j I made it my business to 
** meet with Mr. Warrender this morning, and again 
“ fully stated the matter to him, showing him at the 
** same time your letter ; the result of our conversation 
4t was, that the safest and most satisfactory thing 
“ which could be done, was to follow your suggestion, 
“ and tp lay the matter at once before counsel ; 
“ I mentioned Mr*- Blair, Solicitor General, (after- 
“ wards Lord President of the Court of Session) as 
%i undoubtedly the best in every respect which this 
country can afiord ; such matters are understood 
to be entirely confidential, and the most perfect 
“ reliance may be put, as well upon his honour as 
“ upon the soundness of his opinion ; Mr. Warfender 
“ agreed with me, and the opinion of Mr. Blair is 
accordingly to be got as soon as possible. ” In an 
-after part of the same letter, Mr. Cochrane says, 
“ with regard to your questions, how you and your 
“ child would be situated in case of&Mr. Boyes’s 
“ death, and how your claim would be ascertained 
“ while he is living, I have only to repeat what 
** I mentioned in my letter to Mr. Boyes, that it waa 
“ understood that he was to execute a proper deed, 
“ obliging himself and his heirs to account for the 
** surplus rents for behoof of you and your daughter.” 
In this sentence the plan is developed, which was 
finally adopted in regard to these leases. There is 
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a series of letters from Commissioner Cochrane, which isso. 

give a clear view of the progress and the various steps H amilton 
which preceded its completion. ». 

In another letter to the respondent, Commissioner w **“* 0 ' 
Cochrane says, “ Immediately upon receiving your 
“ letter this morning, I went to Mr. Warrender, 

“ who put into my hands the list ofi farms which tie 
“ had just received from Mr. Henderson, (the 
“ Duke's sub-factor). I have accordingly requested 
u Mr. Warrender to draw up the form of a lease to 
“ Mr. Boyes, containing these farms which expire at’ 

“ Martinmas 1798 and 1799, to be submitted to 
“ Mr.;’ Solicitor Blair for his consideration and 
“ opinion, and this you may depend upon being 
“ done as soon as possible. The surplus arising from 
“ these farms, according to Mr. Henderson's esti- 
“ mate, is I see 1,313 that is, the surplus arising 
upon sub-leases, beyond the rents payable on the 
principal leases. In a postscript to a letter of this 
date, Mr. Cochrane says, “ Since writing the above, 

“ I have this moment received from the Solicitor his 
“ opinion, of which I now send a copy, and wait 
“ your further instructions." 

The case as laid before Mr. Solicitor Blair, (a very 
great authority undoubtedly,) is stated thus : 

A* B. holds an estate under entail, with prohibi- 
tory, irritant, and resolutive clauses against selling, 
contracting debt, wadsetting or granting infeftments 
in tecnrii^^ Having no lawful issue, the estate, 
filling him, devolves on. a relation who is heir of 
entail. By a female friend living with him he has 
a daughter, and in the event of his predeceasing 
them, he wishes to. have some provision secured to 
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, them. In consequence of the entail, and their par- 
ticular situation, it is not in his power to grant them 
any provision on the estate j and though he has some 
real hnd personal estate, yet, as there are debts which 
may go far to exhaust the value.- of them, he would 
not wish to rest their dependence solely upon what 
surplus might remain. Several of the farms on the 
estate are out of lease at Martinmas next, or Martin- 
mas thereafter ; and owing to the progressive state 
of ^improvement, as well as the general rise of rent 
through the country, a considerable increase of rent' 
will certainly arise from them. In his particular si- 
tuation, it hafs occurred, that by granting leases to 
his female friend, or some trustee for her and her 
child, of the farms so now falling out of lease, at 
the present or some small additional rent, with the 
power of subsetting, a considerable surplus could be 
had by them upon subsets, and in that mode he may 
attain his wish of securing some provision for them. 
It never has been his practice to take any grassums, 
but always to let farms, as they became open, at the 
best rent that could be had, on leases for nineteen 
years, so that every justice in that respect has been 
always done to the future heirs of erit|jl ; and he 
does not feel that he could be accused of ihi propriety 
to them, if, in his situation, for the purpose of sub- 
sistence for his child, he should endeavour to appro- 
priate to her the additional rent only, that might 1 
hereafter be gotgj^ a small part of his estate, during 
the currency of one^ lease. ,By the entail, “ not-* 
“ withstanding the, prohibitive and irritant clauses,” 
it is declared, that it shall he lawful 4o the first- 
institute “ and the other heirs of tailzie above spe- 
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“ cified, to set tacks of the said estate, or any part 
“ thereof, for the space of twenty-one years, or the 
“ setter’s lifetime, the same not being set with 
“ evident diminution of the rental.” Was there 
but one farm or two, on which a surplus rent might 
arise to the extent of what was wished, the matter 
might, it seems, be easily carried into execution j 
but the farms in general, in that part of the country, 
are small, and therefore, though the increase on each 
might be considerable, in proportion to the rent pre- 
sently payable, yet, in order to raise on the whole 
a surplus equal to the provision he would wish, it 
would require a very considerable number of farms 
to be so let. His female friend is also in a particular 
situation. She had been formerly married in Eng- 
land, where her husband yet is. Articles of sepa- 
ration were long ago entered into betwixt them, 
and they have ever since lived separate. A divorce 
has taken, place in the Doctor’s .Commons, but has 
not been carried through the House of Peers. 

On the whole, under all the circumstances, the 

* 

opinion of counsel is requested ; — and more parti- 
cularly, 

1 . If it is not in the power of the memorialist, 
to let leases at present, of such of his farms as 
expire at Mantinmas next, or Martinmas 1799, for 
any period of years not exceeding twenty-one, and 
at the present rent ? 

2. If the granting such a lease to his female 
friend, dr a^rustee for her, wdlfld be effectual, 
although not^|Ctqal resident tenants ? 

3. If so, could'he, instead of one form only, 
include perllfaps twenty or thirty in one lease ? — Or 
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would a separate lease tor each be necessary, and 
* Would all of these he effectual? 

4. If one lease, to comprehend the whole, should 
be deemed sufficient," would it be necessary in it to 
specify the rent presently payable for each, and make 
a {Specific rent payable for each t, Or would a general 
set and cumulo rent for the whole be sufficient, 
resting on the knowledge that the rent was not less 
than the present ? 

5. Under the particular circumstances of her 
situation, would it be advisable to have any lease in 
the name of the lady herself ? 

6. If in the name of a trustee, would it not be 
sufficient that he granted a declaration of the lease 
being only in trust, with an obligation on him and 
his heirs to pay the surplus’ rent arising from the 
subsets ? 

The Solicitor General gave the following opinion. 

“ As to the first query, I have no doubt that 
“ A. B. may at present grant leases for twenty- 
“ one years, for such of the farms as will be out 
** of lease at Martinmas next or Martinmas 1799, 
“ such leases being granted without diminution of 
“ the rental. I even think, that A. B. is under no 
«* limitation with respect to the endurance of the 
“ leases, which he may choose to grant upon the en- 
“ tailod estate, for although there is a clause in the 
. “ entail giving power to the heir in possession to set 
«* leases for the space of twenty-one yearn, or the 
“ setter's lifetir^ which wtUld seem to ihiply, that 
“ the heir was understood to’' be restrained from 
“ granting leases for a longer endhrancC, yet I ob- 
“ serve no such limitation in the clauses* of the entail 
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“ itself, end it is a received rule in the construction 
u of entails, that restraints of thii £ort are not to be ^ 
** fixed k upon an heir by implication alone, or from 
** the presumed will of the entailer, however clear. 
** An heir of entail in fhe eye of law, is proprietor of 
“ the entailed estate, and is entitled to exercise every 
*• power inherent in the right of property, except so 
“ far as he is limited and restrained by the express 
“ words of the entail. Query second. I do not 
'* think it will affect the validity of the lease, whether 
“ granted to the lady herself or to a trustee for be- 
“ hoof of her and her child, that the lessee does not 
“ reside upon the farms, and cultivate the same per- 
“ sonally, as the lease may contain an express power 
“ to assign or subset.** 

Much argument has been made at the bar, upon 
the question, whether supposing this had been bond 
Jide a transaction between the lessor and lessee, the 
lessee at the time when the lease was constituted, 
and for some time after, was not a trustee for the 
lessor. If the appellant herself had been made tlic 
lessee, it might have been otherwise ; but is is in- 
sisted, that during an interval of time (how short 
they say does not signify) the lessee is trustee for the 
lessor, and that he did not become at the time when 
the lease was executed immediately a trustee for the 
lessee, whereas, if the lady herself had been made 
the lessee, I think, (under the circumstances, which 
I shall have occasion to speak topresently,) that 
argument bowl not h^e been ur J||£ 

With respect to^jheries three and four, the learned 
counsel says, “ Ifjsee no objection to including any 
M number of farms in the same lease j it may, how- 
“ ever, be proper to s specify a ' separate rent to be 


31 & 

1880 . 


HAMILTON 

V . 

WARIEO. 



3l6 

mo. 

< 

MKILiQN. 
. *• " 


GASES IN THE HOUSE OF LORDS 

( ** paid for each farm^so as to tnak& it appear wit! 
^certainty, thatf*thei*e is a rise of rent, however, in- 
■** Considerable, u|«m each farm, or at least, that thej 
“ are all set without diminution of the formei 
fdhtal. Queries five and si£ Under the whole cir- 
** bumstances of this case, I consider it to be th< 
** mOSt eligible plan, that the proposed lease should 
“ be granted'to a trustee, who., must execute a baei 
“ bond, declaring that he holds the same in trust, 
>*'*' and binding himself to account for the surpluf 
“ rents to the lady for behoof of herself and child, in 
✓ *? such proportions and in such manner as ^shall be 
M agreeable to the parties, and in the event of elthei 
■ ^ dying during the currency <e^tljg lease, to be 
*** accountable to the survivor for her sole benefit.*’ 
It will be recollected, that other great .lawyers 
have in former cases given opinions more qualified, 
by stating, that this would be all right, unless il 
-could be said to be in fraud of the entail, and it was 
tlpt expressioA which led to a discussion in formei 
cas^s * in this House, as to what was fraud upon the 
entail, and that qualification of the oj>inio|i to which 
(.have alluded, was certainly of some importance ; I 
mean, if there can be such & thing as fraud upon 
an entail. 

% Acting upqj^ the advice of that t eminent lawyer, 
? the parties finally resolved that the leases^ should be 
'granted to Mr. Boyes, and that he should declare, 
by a separate deed, that they%refb jfceld in trust by 
BimJbr the resp$dent and her dfugrar, and oblige 
himself to account on4htf$£ fedhUf for the Accrescent 
rents'. 

; According^, in W£MSf textile respondent Mrs. 

' * vo1 - 1 
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Waring, Mr. Cochrane says, “ Agreeably to your de- 
** sire, the scroll of the lease was* sent to Mr. Eiston, ** 
“ who, after revising it, returned it to Mr. War- 
** render. Two copies being necessary, one to be 
“ kept by the Duke, the other by Mr. Boyes, I ac- 
“ cordingly send them both by this night’s post, 
** under covers addressed to the Duke*. Mr. Boyes 
“ will explain the form, as to signing and witnesses. 
** Upon the Duke’s executing this leasc^it will 
** become necessary that Mr. Boyes should on his 
“ part execute the trust obligation in regard to the 
“ surplus.-” •- 

The respondents then state, in their case, that 
“ instructions were accordingly given to Mr. Eiston 
“ to frame the trust obligations.” Mr. Eiston is 
represented, however, as labouring under indis- 
position, and for that reason, as it is alleged, the 
execution of the deeds was delayed, and this, they 
say, is “*a circumstance which will explain the m- 
“ terval of time between the dates of the principal 
“ leases and the dates of the trust obligations.” 

In another letter to the respondent, Mrs. Waring, 
(Jated the 27th of December 1798, Mr. Cochrane 
says, ** Mr. Eiston will, I suppose, have mentioned 
“ to you the cause of the delay in ^rawing up the 
“ back bond, (that is, the declaration of trust,) oc- 
M casioned by his health not permitting him to attend 
** to it. I have,IiotveVer, been this mqmfcnt informed 
“ by Mr. Wilder, that Mr. Ei%n will send it to 
“ you in a day or two.” OnJjJje gth^of January 1 79 9 * 
Mr. Cochrane writes iokthe respondent, Mrs. Waring 
— «-** Immediately upon recdvfrig your letter vf this 
“ morning, I went to Mr. Warrender who informed 
von. 11. - Q ' 1 


Ml 

ia*b. 



HAMILtOK 
VAMSd. * 



2l8 

1 820 . 


HAMILTON 

V. 

WAKING. 


' CASES IN THE HOUSE OF LORDS 

“ me, that the obligation which he had sent off to 
“ Mr. Bpyes, had not been as yet returned to him. 
“ As soon, however, as it is returned to him, I shall 
“ not fail to acquaint you.” 

On the 30th of November i 798, the Duke let 
to Mr. Boycs, his heirs, assignees and subtenants, 
certain farms; parts of the entailed estates of the 
family (the names of which, it is unnecessary to 
detail), some for twenty-one years after Martinmas 
1 798, and the rest for the same period after Martin- 
mas 1799. These farms (as the case of the re- 
spondent states) were all out of lease at the time, 
and a separate rent is stipulated for each, somewhat 
higher than had been paid by the former tacks. 
At the same time, the regulations, which were in 
use to be observed on the estate for the cultivation 
of the farms, were carefully preserved, and other 
clauses were superadded, which they say “ are 
“ greatly for the benefit of the heirs of entail.” 
Tlip case of the appellant states that the farms so 
let were thirty-nine different farms. 

By a second lease, plated on the 8th of February 
1 799> the former having been* executed on the 30th 
of November preceding, (and therefore about two 
months and eight days afterwards), his grace also let 
to Mr. Boyes, his heirs, assignees and subtenants, 
for twenty-one years* after Martinmas 1 798, certain 
other farms, being also part of the entailed estates 
of the family, specifying a separate rent for each, 
exceeding the rents payable by the tack which had 
just expired, and the lease contains tjie same con- 
ditions and provisions as the former, for securing the 
interest of the grantor and the heirs of entail. 
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A third lease was made on the 20 th and 25th of isso. 
June 1 79 9, by which there was let to Mr. Boyes, w ~" y 
also for twenty-one years, the farm of Bonhard, in t>. 
Linlithgowshire, for a rent exceeding the former WAK1K0 ‘ 
tack duty, and upon the same conditions and pro- 
visions as were contained in the former leases. The 
declarations of trust bear date on the 2d of January, 
the 26th of April, and the 3d of October 1799, 
the leases being dated ofl^the 30th of November 
1 798, the 8th of February 1 799, and the 20th and 
25th of June 1799, so that there is an interval of 
time between each lease, and each declaration of trust, 
executed at those respective periods. 

Mr. Boyes declares in the following manner : “ that 
“ he held them in trust for the benefit of the respon- 
“ deift and her daughter,” namely, “ that for certain 
“ causes and considerations,” (not stating what,) “it 
“ had been agreed upon between Mrs. Harriet Pye 
“ Esten and him, that whatever advantages or rise of 
“ money-rents could be obtained,” (so that you 
observe Here, Mr. Boyes is agreeing with Mrs. Esten, 
and Mrs. Esten is agreeing with Mr. Boyes, as to 
the advantages or rise of money-rents which could 
be obtained, that is, according to the ordinary sense 
of the language, could be obtained by $fr. Boyes 
from these leases), “ by subsetting the lands and 
“ farms before mentioned, or assigning the said 
“ leases, or any part thereof, should Bfe field by him 
“ in trust for the use and behoof of the said Mrs. 

** Esten during her lifetime, *dhd of Anne Douglas 
** Hamilton, her daughter, and any other child or 
“ children that may he procreated between the said 
“ duke and her, in manner underwritten, and that 

Q 2 
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“ she had further reposed in him the trust and 
“ charge of collecting the surplus money-rents to 
“be obtained by subsetting, or the prices or con- 
“ siderations to bo got by assignments.** 

On this narrative, Mr. Boyes. bound and obliged 
himself and his heirs to use all manner of diligence in 
getting the said farms subset/' and to report his pro- 
gress thereon, by delivering to the respondent “ a 
“ faithful and true account from time to time, of the 
“ rises of rent that might be obtained by subsetting, 
“ and to pay over to her during her natural life all 
“ and whatever sum or sums of money, as (which) 
“ may so be got, raised and recovered by him from 
“ subtenants or assignees, upon subsetting the said 
** lands and farms, or any part or parts thereof, and 
“ after her death to pay over the same, alongnvith 
“ what remains unaccounted for to herself, to the 
“ said Miss Anne Douglas Hamilton, or any other 
“ child or children she may have as aforesaid, equally 
“ amongst them or in such proportions as the said 
“ Mrs. Harriet Pye Esten may direct and appoint by 
“ any writing under her hand j and that yearly and 
“ tcrmly during the currency of the lease, and as 
“ soon as the same can be got in and uplifted and 
“ recovered by the ordinary and usual modes of 
“ process and diligence, deducting always all charges 
“ of management, and a reasonable allowance for 
“ his own tk>uf)le.” 

Within a very few weeks after granting the third 
lease, the Dilke of Hamilton died, (I believe within 
the sixty days). 

Mr. Boyes proceeded to grant subleases of the 
farms, whereby a surplus beyond the rents payable 
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to the proprietor was obtained upon the whole of 
about 1,370/. 

The questions which arise in this case between 
the parties, (putting out of the case now all that 
has been stated about the vicious consideration of 
this transaction,) are, whether leases made under 
these circumstances are to be considered as leases 
made within the poyver which the possessor, as heir 
of entail, had, or whether they are to be considered 
as leases at all ; whether they are to be considered 
as leases in* trust for Mrs. Ksten, or whether they 
were originally to be considered as leases granted 
according to the power, and from the moment when 
they were granted, leases in trust for her, and good 
against the succeeding heirs of entail. 

These questions came to be discussed in different 
actions, which have produced different interlocutors. 
The last interlocutor, which is a material one, is to 
this effect, “ having considered, &c. finds, that the 
“ leases in question are proved to have been granted 
“ in trust for the pursuer, Mrs. Scott Waring, and 
“ her daughter Miss Hamilton, and not as in the 
“ case of Westshicl, to create in or reserve to the 
“ grantor a right to part of the rents of the lands, 
« after his interest in them as proprietor under a 
** strict entail had ceased.” 

The case of Westshicl was a case where a person 
in possession of a tailzied estate, let leases without a 
diminution of the rental, that is, not., below the last 
rent that was paid $ but at the same time, instead of 
taking a grassum, that is, instead of taking what the 
Scotch call a slump sum, at the time when the leases 
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j were made, he took bonds from the tenants to pay 
him yearly certain sums of money. 

If I recollect that case rightly, the yearly sums 
were not reserved payable at the same period as the 
rents, but they were reserved payable by bonds yearly 
from the respective tenants. 

It was contended on the one hand, that this was 
to be considered* as a grassum. It was held that it 
was not a grassum, because it was not a slump sum, 
according to the then notions of grassum. 

On the other hand, it was said, inasmuch as the 
heir of tailzie in possession might have taken gras- 
sum, there was no reason why he who could have 
taken 1,500/. at once, might not reserve 1,000/. 
to be paid to him at certain times during the cur- 
rency of the lease j and if he might reserve 1,500/. 
to be paid to him prior to ^ making the demise, 
it was nothing to the subsf^. j heirs of tailzie what 
he got from the tenants for, jj^rbearance. Instead 
of taking it in one sum he .ok it in portions of 
yearly payment, having just as much for his for- 
bearance in that respect, as the value of the money 
during that peri >d. 

The Court of*' Session was at last of opinion, that 
although he might have taken 1,000/. in present^ (for 
such was the position in that case) although he might 
have enjoyed that 1,000/. together with the interest 
of it, by laying it out in loans to a third person, yet 
that he could not lend the money to the tenants 
themselves, but that what was secured by these bonds 
was to be considered as rent, and that although the 
bonds had been assigned, or might have been as- 
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signed, for a valuable consideration, they were in 
truth to be taken as so much yearly rent, and being 
to be taken as so much yearly rent, the succeed- 
ing heirs of entail were entitled to these yearly 
payments, although they would not have been en- 
titled, as the law then stood, to any part of the 
1,000/. if it had been paid before, or at the time 
of executing the lease. 

We then, as it appears to me, get into a con- 
siderable difficulty in this case, because if the 
Duke of Hamilton could not have reserved these 
surplus rents for his own benefit, in the form of bonds 
for money, and if the*surplus rents, reserved for his 
own benefit in the form of bonds for money would 
have been bad in the hands of persons holding for a 
valuable consideration, you will have to consider 
whether it is argued unanswerably at the bar, that 
nothing was reserved for himself. Surely, as be- 
tween the tenant in tail in possession, and the 
person to take after him, it is a very nice distinction, 
that for the actual use and enjoyment of the tenant 
in possession, he cannot reserve, by a separate 
security, such a payment ; but if he has to provide 
for a person with whom he cohabits, and her 
natural daughter, he may then relieve himBelf of 
the necessity of making that provision out of another 
part of his fortune, and make it at the expense of 
the entailed estate. 

That is one way in which the House will have to 
consider this case. 

The interlocutor proceeds in these words : “ finds, 
** that in so far as the leases were granted for the 
“ benelit of Miss Hamilton, they must be held to be 
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“ altogether legal and unexceptionable ; finds that 
“ so far as any benefit was by the leases conferred on 
“ Mrs. Scott Warring, it does not appear to have 
** been with a view of her entering into or continu- 
“ ing in an improper course pf life, but to secure 
** a permanent income to a person who had been in- 
“ duced by the grantor to withdraw from a lawful and 
“ lucrative employment, and who was the mother of 
“ his only daughter, and having been so long acqui - 
“ esccd in and unchallenged, it ought not to have 
“ been made the subject of judicial discussion.** 

This was afterwards adhered to by subsequent 
interlocutors. 

In this interlocutor of the 9th of July 1814, 
there are many findings, which it has become un- 
necessary by what has been stated at the bar to attend 
to, and the question in which alone the House can 
deliver any judgment now, is, whether under all 
the circumstances appearing in this case, under which 
these instruments were made, (call them leases, or 
by whatever denomination you think proper to 
give to them), this is to be considered as a trans- 
action which lies within the true intent and mean- 
ing of the power which the Duke of Hamilton 
had, or whether on the other hand, this transaction 
is of such a nature, that it cannot be sustained against 
the subsequent heirs of entail. 

I will at this time only add again, that with respect 
to the other question, which has been very largely 
argued at the bar, (the question of homologation,) 
I am afraid we cannot deal with it. If we could, 
provided there has been sufficient homologation, it 
would not be necessary to consider whether these leases 
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are in themselves good or bad ; but as we are not in 
a situation to authorize us to consider whether there 
has been homologation, we must enquire whether the 
leases themselves are valid according to the law of 
Scotland. I move that the discussion which belongs 
to that important question, be reserved till the House 
shall meet to-morrow. 

The Lord Chancellor : — I have stated from the H July 1820. 
papers, the case of the Duke of Hamilton and 
Brandon against Mrs. Scott Waring. 

The two questions which have been submitted to 
your consideration are,<irst, whether the leases which 
were made by the late Duke of Hamilton are to be 
considered as valid and effective leases? and secondly, 
if they are not, whether you are to consider the cir- 
cumstances which have been stated to you in argu- 
ment, as circumstances proving that these invalid 
leases have received validity from what is called 
homologation ; or whether on the other hand there is 
only acquiescence, not in its effect equivalent to ho- 
mologation? With respect to the latter question, 

I stated the other day, that it appeared to me that 
we should not rightly proceed according to our 
usage, if we now gave an opinion upon it. 

If you hold the leases to be valid, it is not neces- 
sary to consider the other question : if you hold the 
leases to be invalid, it appears to me it will be abso- 
lutely necessary to remit the cause to the Court of 
Session, in order that the court may consider whe- 
ther the circumstances stated to amount to homolo- 
gation, do or do not give validity to these leases, 
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1820. The first question, whether the leases are valid or 
uamiltox nofc * * s certainly an important question in a great 
v. many views. It appears to me, that your decision 
WAXINO. may bear on a great many cases which have not yet 
come into controversy. I have endeavoured to look 
at the case in all the points of view in which it may 
possibly affect such cases, but into the discussion of 
those points it does not appear to me prudent, or at 
all events necessary at present to enter. The opi- 
nion whihh I have formed with respect to these 
leases, (an opinion which I entertain with great 
confidence) is, that these leases are not valid. The 
ground upon which I satisfy my mind as to that 
question, is, that when these leases were executed, 
they appear to me to have been leases for the benefit 
of the Duke of Hamilton himself. Without entering 
into the question whether the making a provision for 
another person is a benefit to himself, it appears 
to me, that at the time when these leases were actually 
made and in existence, the Duke of Hamilton might 
have disposed of the leases as he pleased. He was 
under no more obligation to give them to Mrs. Esten 
than to any other person, and if a lease under such 
circumstances, executed by the person in possession 
of an estate tail, would not be a good lease, it 
appears to me that it will make no difference in 
principle, whether he makes a present of that 
lease soon after it is executed, or at a distant 
period from the date of its execution, and upon 
that ground alone, my opinion is, that these leases 
were not good. There are other grounds also on- 
whicli, as it appears to me, the validity of the leases 



ON APPEAL’S AND WRITS OF ERROR. 

» 

might be affected ; but it is not necessary for me, at 
least in my view of the case, to proceed to examine 
those other grounds. 

The judgment, therefore, which I think the 
House ought to pronounce is, a judgment assert- 
ing the invalidity of these leases, and sending the 
case back again, with that finding, to the Court of 
Session, in order to have the question determined 
how far the plea of homologation can or cannot be 
supported. I therefore move the House to find, that 
the leases in question were leases not warranted by the 
pow^r contained in the deed of entail, and were there- 
fore subject to reduction, unless the same were homo- 
logated by the late Appellant Archibald Duke of 
Hamilton, deceased, and by the present Duke of 
Hamilton and Brandon ; and so far as the same 
were not so homologated, to reverse the interlocutor 
complained of, and to remit the cause to the Court 
of Session to review, subject to this finding, and to 
do therein as is consistent with right. 
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The Lords find, that the leases in question were not Order, 
warranted by the power contained in the deed of entail, 
and therefore subject to reduction, unless the same were 
homologated by the late Appellant Archibald Duke of 
Hamilton, deceased, and by the Appellant Alexander now 
Duke of Hamilton, and so far as the same were not so 
homologated respectively ; and therefore, it is ordered 
and adjudged, that the interlocutors complained of be 
reversed ; and it is further ordered, that the cause be 
remitted back to the Court of Session, to review the 
same, subject to the above finding. 
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Robert 
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Where a deed of marriage settlement is drawn up, as 
between the intended husband and wife, and (feeir 
respective fathers ; and the father of the wife secures 
to the father of the husband, a sum of money, as the 
portion of the wife, according to a provision of the 
deed; but neither he nor his daughter execute the 
deed, and it is executed only by the intended husband 
and his father ; it is binding upon and as between the 
parties who execute, and creates efficient rights for 

>■ the objects of the settlement. 

If two deeds be executed, bearing different dates, that 
which is first registered, even with notice of the other 
deed, has priority both in law and equity, although it 
be posterior in date and execution. 

On points, in which the two deeds are inconsistent, the 
dteed last registered is personally binding on the parties 
who execute ; and the lands and property comprised 
in the deed first registered, are also bound, after satisfy- 
ing the trusts of the first, by the contracts and trusts of 
the deed last registered. 

A transaction of sale made upon a false or mistaken con- 
sideration between parties in the relation of brothers- 
in-law; the vendor being an heir succeeding to the 
estate sold, and the purchaser executor of the will of 
the vendor’s father, and where the party selling is un- 
der circumstances of great pecuniary embarrassment 
and distress, will not be impeached if fairly made ; but 
if the consideration for the purchase was the balance of 
an account, which appears to be erroneous, the whole 
transaction must be so far investigated as to correct 
the accounts. 
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Upon a bill by the vendor, seeking to rescind the sale 
on the ground of fraud and oppression in the trans- 
action, and error in the accounts, although the prayer 
to rescind the sale was refused, the account was 
opened after a considerable lapse of time. 

If the plaintiff in a suit omits to put facts in issue by 
his original bill, or by amendment, leave to file a 
supplemental or amended bill, after the suit is at issue, 
ought not to be granted by the cou?t, on the ground 
of inadvertence. A petition to obtain such leave 
ought to make out a case of new evidencej$tely dis- 
covered, material to the plaintiff’s equity, amt which, 
with reasonable diligence, could not have been dis- 
Jrered before ; but in such case the suit ought to be 
disposed of without prejudice to the matter omitted to 
be put in issue, which the plaintiff may prosecute in 
any future suit. 

If the plaintiff in a suit has, by the course of the court, 
a right to a decree for an account, he does not forfeit 
such a right by refusing an account which is offered 
by the defendant or the court at the hearing. It is the 
duty of the court to decree an account ex officio; and 
if such decree is not made, it is a valid ground of 
appeal, notwithstanding the refusal of the plaintiff. 

An agreement between an insolvent debtor and his 
assignee, by which an estate of the insolvent is to be 
held in trust by the assignee, to pay out of the rents 
and profits, annuities to the insolvent and his wife, and 
the surplus towards the extinction of a debt owing to 
the assignee, is atransaction which, beingbrought before 
a court of equity, at the instance of the insolvent him- 
self, must be rescinded, on the ground of public policy. 


THIS was an appeal from a decree of the Court of v 
Chancery, in Ireland, made in a cause in which the 
appellants were plaintiffs, and the respondents were 
defendants, by which decree the plaintiff's bill was 
dismissed with costs ; and from a subsequent order 
of the court, by which an application, on behalf 
of the plaintiffs, for liberty to file a supplemental 
bill, was refused with costs. 
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18g0 - . The case, as it appeared in the pleadings and 

m'neij l proceedings, comprised the following facts : 

% a marriage contract, dated the 15th of June 
Mnrringe con- 1 743 » and made between Roger (Hamilton) M'Neill 
tract, 1743. (the father of the appellant Roger) on the one part ; 

and Elizabeth Price, his intended wife, and Cromwell 
Price, her father, on the other part, and executed ac- 
cording to the forms of the law of Scotland, Roger, the 
father, Hind and obliged himself to settle a certain 
estate, called the Taynish estate, in Scotland, moon 
the heirs male of the intended marriage, subj^Pto 
a life? “rent or estate for life to himself, and to a 
jointure and portions for the younger children of 
the marriage, and subject also to the charges and con- 
ditions therein mentioned*. 


By the Appellant, on the application for leave to 
file a supplemental bill, it was alleged that the limi- 
tation of the estate was perfected according to the 
law of Scotland ; and that one part of the settlement 
having been deposited and recorded in the proper 
office in Edinburgh, in the year 1768, Cromwell, 
Price in 1769, instituted certain proceedings, and 
obtained, in the courts of Scotland, an inhibition 
restraining Roger, the father, from selling, aliening 
or encumbering that estate. 

The marriage took place, and there was issue 
two children, viz. a son, (the Appellant Roger,) 
and a daughter, Margaret. 

1773 Miirrinj-c In the year 1773 the Respondent Cahill inter- 

Cawu* pondcnt married with the daughter Margaret. 

1777. Marriage In the year 1777 the appellant Roger inter- 

of appellant 

Huger. * This contract was not put in issue in the cause, and it 

, became the subject of discussion only, so far as the right to give 
it in evidence, or to amend the bill, or file a supplemental bill, 
to put it in issue, was in question. 
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married with Catherine Chambers, the daughter of 1820. 
Daniel Chambers. 

At the date of the Appellant’s marriage, the Irish 
estates of the M‘Neill family stood limited as fol- T . . . 

1 . TN . . Limitations of 

lows, viz. the Shanvally, or Dunsevenck estate, in the Irish e*. 
the county of Antrim, (the rents of which amounted it * 
only to the sum of 234/. a year, above chiefry and J“te oi'th^ 
other charges of receipt, &c.) was limited to Roger marriage, 
the father, for life, witlj remainder to the ^rpellant 
Roger in tail, with the' reversion in fee to him and 
his€Jeirs ; Che Ballylesson, or Newgrove estate, in 
the county of Down, was limited, (subject to certain 
charges,) to Archibald M ‘Neill Montgomery, a 
brother of Roger the father, for life, with a general 
power to charge the estate with 2 ,ooo 7 . (which 
power was exercised by will,) with remainder to 
Roger, the father, for life ; with remainder to the 
Appellant Roger, for life, with a power to charge 
the estate in favour of any wife, with a jointure 
of 200 /. a year, with remainder to the first and other 
sons of the Appellant Roger, successively, in tail 
male, with remainders over ; and Jtlie lands called 
Slieeplands, in the county of Down, held by lease 
for lives renewable for ever, and the lands called 
Loughmoney and Carrowcarland, in the same 
county, held under fee farm grants, were limited to 
Archibald M‘Neill Montgomery, in tail, or quasi 
tail, with remainder to Roger the father, for life, 
with remainder to the Appellant Roger, in tail, or 
quasi tail, with remainders over. 

Archibald had demised the Ballylesson estate to his 
brother Roger, for the term of Archibald’s life, at 
the rent of 400 1 . a year, under which demise Roger, * 
the father, was then in possession of that estate. 
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1820. By an indenture, dated the 15th of October 1777* 
M'NriLL being a settlement made previously to the mr j j^e of 
cAiuLi.. the Appellant Roger, and Catherine ChanL.rs, the 
Indenture of D unscver i c l t estate was vested in William Gillespie, 
settlement of (the attorney of the M ‘Neill family,) in trust, in the 
>777^ first place, for the payment of certain debts mentioned 
in a schedule annexed to the indenture; and then, 
out of the rents, to pay 200 1 . a year to the Appellant 
Roger, during the life of his father, forapresent main- 
tenance, (which was to be increased to 400 /. a year, 
chargeable on other lands therein mentioned, %nd 
which '’devolved to Roger, the father, on the death 
of Archibald M‘Neill Montgomery,) and subject 
thereto, to the use of Roger, the father, for life, 
with remainder to the Appellant Roger, in tail male, 
with reversion to him in fee. By this deed, the 
appellant Roger, in exercise of his power, charged 
the Ballylcsson estate with a jointure of 200/. 
a year, in favour of Catherine Chambers ; and Daniel 
Chambers agreed to pay Roger, the father, the sum 
of 500 1 . as a portion with his daughter. The deed 
contained an agreement to suffer a common recovery 
of the estate, which was duly suffered accordingly in 
Trinity term 1778. 

Debts charged The debts set forth in the schedule to the 
by thu deed. se ttlement were, a debt of 1,500/. due to William 
Gillespie; a debt of 150/. due to Sir Patrick 
Hamilton; and a debt of 250/. due to Skeffington 
Thompson, and others : all these debts, except that 
to Sir Patrick Hamilton, had been previously secured 
by the Appellant Roger, and his father, jointly. 

The debt of 1,500 /. was owing to Gillespie for his 
bills of costs, and for money advanced by him in a suit 
between Roger, the father, and his brother Archibald, 
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relative to the Ballylesson estate, and which was com- 1820. 
promised on the settlement* of the estate, according ’ 
to the limitations before stated. The debt of 150/. ®. 

was originally the debt of the father ; the debt of CAI * Itl " 
250/., was the debt of the appellant Roger. 

Roger the father, the appellant Roger, and Wil- 
liam Gillespie, executed this settlement, but Cham- 
bers and his daughter refused to execute, and pre- 
vailed on the appellant Roger, before the carriage 
had been solemnized, .£0 execute another settle- Mnrring* ;ir- 
ment in the form of marriage articles, bearing date ^jh^jetober 
the 25th of October 1777. By those articles, ‘ 777 - 
the appellant Roger covenanted, that as soon as 
he should become seised of the several lands of 
Dunsevcrick, &c. of which his father was then 
seised in the counties of Down and Antrim, he 
would vest the same in trustees therein named, to 
the use of himself for life, with remainder to the first 
and other sons of the marriage, successively in tail 
male, subject to a jointure to Catherine Chambers 
of 400?. a year, 200/. a year of which was to 
issue out of the Shanvally or Dunsevcrick estate, and 
with a provision for raising 6,000// as portions for 
the younger children of the marriage. 

In these articles no notice was taken of the first 
settlement, or of the debts mentioned in the schedule 
annexed to it, or of any of the provisions con- 
tained in that settlement. 

By the activity and contrivance of Daniel Cham- Ile K* s,r y° r,ll « 

* _ . J . iin marriage an i- 

befs, the articles were registered before the indenture ch* 3 , 7 tli Nor. 
of settlement ; the articles having been registered on then'll 
the 7th, whereas the settlement was not registered 131,1 

until the 13th of November 1777. “ " 

VOL. II. R 
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Notwithstanding the execution of the articles, 
and refusal to execute the settlement, Daniel Cham- 
bers sent to Roger, the father, his bond to secure the 
500/. portion provided by the settlement; and Wil- 
liam Gillespie, the trustee, was permitted to enter 
without dispute into the possession of the Dun- 
severick estate, under the trusts of the settlement ; 
the yearly sum of 200/. was paid to the appellant 
Roger, and the surplus rents were applied by Gil- 
lespie in the reduction of his debt. 

Roger, the father, was not informed of the execu- 
tion of the articles until after it had been accidentally 
discovered in 1781, on searching the registry; but 
Gillespie having obtained information of the fact, 
took preliminary steps for obtaining a custodiam 
against the Ballylesson estate, in order to enforce 
the payment of his debt. To prevent that proceed- 
ing from being executed, Roger, the fafticr, paid 
Gillespie 1,150/. part of his debt. 

The father also paid some debts of the appellant 
Roger : and by the request of the father, the re- 
spondent Cahill paid other debts. 

"■ * In the year 1 779, Roger, the father, sold the Tay- 
nish' estate to Sir Archibald Campbell, for 21,00 0/. ; 
which >sum was paid to Roger, the father, or al- 
lowed in account with the respondent Cahill, as his 
executor. 

A sum of 10,000/. or thereabouts, part of the 
21,000 /. for which the Taynish estate was sold, was 
applied in paying off different incumbrances on the 
estate, including 2,000/. the portion of the respon- 
dent Cahill’s wife, as the only younger child of 
Roger, the father, and Elizabeth, his wife ; and the 
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remainder of tlie 21,000/. except about 700/. was 
received by Roger, the father. ' " 

• 0 F.JX.J 

In the year 1 779, Roger, the father, granted to the V 
respondent Cahill a lease of Mountain farm, part of the 1 
Dunseverick estate, for three lives, or sixty-one years, l<‘nso of the 
at the rent of one shilling a-year during the life of fa,""," 11 "" 
the lessor, and of 14/. a-year afterwards. It having 
subsequently appeared that this lease exceeded the 
power of Roger the father, the appellant Roger, in 
the year 1785, confirmed* the lease, by a memorandum * >T 

indorsed oi^ the instrument of demise, noticing the in 
defect, and also executed in favour of tlie respondent 171,5 
a lease of the farm for sixty-one years, to commence Lensohy ti>« 
from the death of Roger the father, at the rent of llo^-r.Tii 
14/. a-year, at the same time promising, that when 17 ” 5 ‘ 
he came into the possession of the estate, he would 
grant a lease for the like term at a nominal rent. This Lens* i»v the 
he did, of his own accord, in the year 1 794, after lVvrl jn 
his father’s death, and instructed his bailiff not to ,7yl 
demand the rent of 14 /. accrued during the interval. 

In December, in the year 1784, Archibald 
M‘Ncill Montgomery died without issue, when the m', , v , 
estate of Sheeplands, Loughmoney and Carrowcar- , " ,>, ‘ 171,1 ■ 
land devolved to Roger, the father, under the li- 
mitations before stated, and the appellant Roger, 
fnom that time received the additional 200 /. a-year, 
provided by the settlement. 

On the 10th March 178S, Roger, the father died, 
having made his will, whereby he made the respondent <1,1 her,’ u>th 
Cahill's wife residuary legatee of his personal estate, j 
and the respondent Cahill his executor. By a clause Miu-cii 1788. 
in the will, the following direction was given : “as 
“ to all sum or sums of money, which I have paid for 
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“ or on. account of my son, Roger M*Neill, and for 
“ which he was joined as security with me, it is my. 
“ will, that all such sum and sums shall remain and 
“ be a charge against my son and his estate, and 
“ that the same shall be paid to my daughter, or be 
“ by her raised off the said estate, by sale or other- 
“ wise, as the law shall enable her to do ; in regard, 

I did, by a settlement executed on my son’s raar- 
** riage, grant to him an annuity off my said estate 
“ during my life of 200 L a-ycar, and also gave him 
“ up the estate of Sheeplands, in consideration, that 
“ he should pay off certain debts, and also exonerate 
“ me from said joint securites, which he has failed 
“ to do,” &c. 

Tlie Appellant, Roger M ‘Neill, for several years 
before the death of his father, had been very much 
involved in debt. At the time of his father’s 
death he was in Scotland. The respondent Cahill, 
in the year 1789, called upon him there, and showed 
him a list of debts, which he alleged had been paid 
by Roger the father, for the Appellant Roger 
M ‘Neill ; and the respondent claimed to be entitled 
to the amount thereof, under the will of the father, 
againSf the appellant Roger M'Neill, and his estates. 
The respondent Cahill also represented to the appel- 
lant, Roger M ‘Neill, that his estates were liable to 
those debts; and knowing the embarrassments of the 
appellant, (as he alleged,) the respondent proposed to 
lend him a sum of two hundred pounds upon liis 
bond, which the appellant agreed to borrow, and there- 
upon was induced, for the consideration of 3,500/. 
part of the alleged debts, to convey to the respondent 
Cahill, the lands of Loughmoney, Carrowcarland and 
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Sheeplands, being of the annual value of 180 1. or 
thereabouts, by deed dated the 28th day of May 

17 % . 

The claims set up by the respondent Cahill, as 
executor of Roger H. M'Ncill, against the appellant, 
Roger M‘Neill, and his estates, consisted of the 
following items of account : — 


1777. Sep. 10 : 

To Gillespie’s bond - 

Interest to 10th Sept. 1788, at 90 l. per ann. 


Paid by disbursements, as per Gillespie's acc* 

To Sir Patiick Hamilton for - 
Interest to September 1788, at 9 L per annum 

2778. March: 

Pond t<Pj. Malcolm, assignee to Fulton 
Interest to Sept. 1788, at 3 /. i i J6. per ann. 


sum of interest, theieioie uncertain. 

1778. Trinity Term : 

William Moore's judgment, 103/. 8 .v. 
Interest, 10 years, at 3 /. 2 a. per annum - 

1781 : 

Per Mr. Fulton's account, on preceding page 
Interest 7 f years, at GO l. per annum - 


£. 


il. 

1,500 

- 

- 

9 f JO 

— 

— 

2,490 

276 


5 i 

l. r )0 

— 

— 

99 

— 


60 



34 

4 

— 

the bonds und 

61 

14 

2| 

31 

— 

— 

1,100 

6 

3 

495 

— 

— 



1788. March loth : 

Legacy on New Grove estate, from Mrs. Anne M‘Neill 
to her grand-daughter Margaret, assigned by her and her 
husband to William Gillespie, and further 
assigned by him to Fulton - - - 1 200 - - 

Interest to loth September 1788 


6 - ~ 


£. 


a 3 


* 3 T 

1890 . 


M'NrilX 

V. 

t All ILL. 


£. s. (L 


2, m3 - 6£ 


249 - - 


94 4 ~ 


8a 14 2 £ 


1,595 6 3 


206 


4,529 »8 3 
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J 82 Q. This account was furnished by the respondent 
u < » f.ill Cahill, to the appellant Roger M*Neill, in Scotland, 
v - a few days previous to the execution of the deed 

CAHILL* * ■» 

of conveyance, and at a time when the appellant 
Roger M‘Neill, (as he alleged) was unacquainted 
with the nature or particulars of the account, or with 
his late father ’b affairs, and when he was, to the 
knowledge of the respondent, in great distress, and 
had no opportunity of having the advice of his friends 
or legal assistance. 

The principal sum of 1,500/. due to Gillespie, as 
mentioned in the account, with interest to the amount 
of 990 1. which (as appears by the date in the schedule) 
accrued in the lifetime of the testator, was the proper 
debt of the father, Roger Hamilton M‘Neill, the ap- 
pellant Roger being a mere surety. Part only of the 
debt to Gillespie had been paid by Roger Hamilton 
M‘Neill, namely, to the amount of 1,130/. principal 
money, which was paid out of the purchase monies of 
the Taytdsh estate. The balance of Gillespie’s 
account, to the amount of 392 l. 9 s. 7 \d. had been 
paid by the appellant Roger M‘Neill, since his 
father’s decease. 

tiiu'sdcbt' 11 *" The debt to Sir Patrick Hamilton, (being a judg- 
ment) for 150/. with ten years interest, amounting 
to 99/. which accrued in the lifetime of Roger 
Hamilton M ‘Neill, was the sole exclusive debt of 
Roger Hamilton M ‘Neill, the appellant not being 
joined therein as a surety. 

Fulton’s debt. The debt to Fulton, amounting to the principal 
sum of 1,100/. 6s. 3<f. with seven years and a half’s 
interest thereon, amounting to 495/. consisted 
partly of debts owing by Roger Hamilton M ‘Neill, 
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and partly of debts owing by the appellant Roger 
M'Neill, discharged by his father, and principally 
paid out of the purchase money of the Taynish 
estate. 
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No consideration was given or paid by the respon- 
dent Cahill for the conveyance of 1789, except the 
credit on the foregoing account ; to, the amount of 
3,500 /. and the sum of 200 1 . lent by the respondent 
to the appellant Roger M ‘Neill, which was secured 
by his bond and warrant of attorney, to confess 
judgment. 

The appellant Roger M'Neill, in the month of 1790. Appci- 
May 1 790, was arrested for debt, and detained arrcsuTf; 
a prisoner at the suit of several of his creditors until 
the month of June 1791, when the respondent 
Cahill, claiming to be a creditor of the appellant, 
to the amount of 200/. applied by .petition to 
the Court of King’s Bench in Ireland, under the 
compulsory clause in the Irish act 31 Geo. III. 
for relief of insolvent debtors, to compel the ap- 
pellant to make discovery of his real and personal 
estate, to the end that the same should be ap- 
plied in payment of his debts ; and the appellant, 
having given such accounts and schedules as required solvent Act. 
by the act, was discharged from confinement under 
the provisions of that act. 

Henry Coulson, one of the Masters of the Court of 
Chancery, was first appointed assignee of the estate 
and effects of the appellant, Roger M‘Neill ; and upon 1801. Aug. 3. 
his decease, by an order of the court, m the matter ing responded 
of the insolvent, bearing date the 3d day of August 
1801, the respondent Cahill was appointed in the 
place of Henry Coulson, and acted as assignee. 


r 4 



24 ^ 

1830 . 


MCNEILL 

1820 . 

CAHILL. 


Memorandum 
of agreement. 
17 Sept. 1801 


CASES IN THE HOUSE OF LORDS 

The respondent Cahill, after he became assignee of 
the estate of the appellant, entered into a treaty with 
him, upon the foundation partly of the old account, 
including some of the debts alleged to have been paid 
by the father, and claimed by the respondent Cahill 
as executor, according to the preceding statement ; 
and by a memorandum of agreement, bearing date 
.the 17th day of September 1801, after reciting that 
the respondent Cahill claimed to be a creditor of the 
appellant, Roger M‘Neill, as assignee of a judgment 
debt obtained by Skeffington Thompson, against 
the appellant, as assignee of a judgment debt 
obtained by Sir Patrick Hamilton against the appel- 
lant's father, on the foot of two judgments obtained 
by the respondent against the appellant ; and also on 
account of a legacy devised by Ann M‘Neill to 
Margaret, the wife of the respondent ; and also on 
account of the rents of the lands of Sheeplands, 
Loughmoney and Carrowcarland, which were thereby 
staled to* have been applied in payment of the cus- 
todieari and elegit debts of the appellant, (the several 
Claims according to the respondent’s statement, 
amounting to 3,000/.,) and reciting that the claims 
were disputed by the appellant ; and further reciting 
that the respondent had agreed to accept 1,500/. in 
full of all demands against the appellant; it was 
thereby agreed, that the respondent, as assignee of 
the appellant, under the order of the 3d day of 
August then last, should enter into possession 
and ^bceipt of the rents of the Ballylesson estate, 
upon trust, in the first place, to pay thereout 
227/. 10s. yearly in manner therein mentioned, to 
the appellant Roger M ‘Neill; and also a sum of 
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1 20 /. as a maintenance for Catherine M ‘Neill, wife mo. 
of the appellant Roger M ‘Neill, and her family; 
and after payment thereof, to apply the surplus rents v. 
and profits in discharge of the sum of 1,500/. with cxaiLU 
interest. 

The respondent Cahill was afterwards, on the motion 
of the appellants, removed, and the rtisportdent Robert 
Grove Leslie was appointed assignee in his place. 

The original bill in this cause was filed on the 6th of j‘ 11 

June 1808, by the appellants, and Charles Craufoid, i0o8; 
a trustee for the appellant Daniel, under a conveyance j u r ’ l0 

by the appellant Roger M‘Neill, against the respon- in- 
dent Cahill. The bill (comprising allegations ofttnost of 
the preceding facts) stated, that Roger the father was 
seised of an estate for life in several lands in Ireland 
and Scotland , which were by certain deeds respec- 
tively limited in remainder to the appellant Roger, 

&c. ; that at the time of the appellant Roger’s mar- 
riage, he and his father were tenants for life of the 
estates in the county of Down, and also^ o^ the 
Scotch estates, except the lands of Taynish in Scot- 
land, which the appellant Roger joined his father in 
selling for payment of debts ; that the estate was 
sold at an undervalue ; but by a deed on record in 
Scotland, it was stipulated that after payment of the 
debts affecting the estate, the remainder of the pur- 
chase money should be vested in securities for the 
benefit of the appellant Roger and his family; that the 
lease of the Mountain farm was obtained by undue in- 
fluence ; that the will also was obtained from the father 
by undue influence ; that the debts mentioned in the 
will had been paid by the father out of the purchase 
money of the*- Taynish estate ; that the sale and 
conveyance of Sheeplands was fraudulently, and with- 
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out fair consideration, obtained by the respondent 
Cahill from the appellant Roger M ‘Neill, while 
he was in a state of embarrassment as to his affairs, 
and ignorance as to his rights ; that the debts, which 
formed part of the consideration, were the debts 
of the father j and that the agreement of 1801 
was obtained in dike manner, and in fact for the 
same consideration, the appellant Roger M*NeilI, 
being at the time insolvent, and the respondent 
Cahill, his assignee. The bill, among other things, 
prayed a general account, including the purchase 
money of the Taynish estate j and that the convey- 
ance ©§1789, the agreement of 1801, and the lease 
of the Mountain farm might be set aside. 

The respondent Cahill, by his answer, denied 
that the appellant Roger M c Neill joined in the 
sale of the Taynish estate, and alleged, that the 
father was seised in fee of that estate. He denied 
the existence of any deed settling the residue of the 
purchase money, on the appellant R. M. H M ‘Neill 
and his family. He denied also the imputed influ- 
ence and fraud in obtaining the lease, agreement, 
conveyance and will. He contended, that the con- 
sideration for the conveyance was full and fair ; that 
the judgment owing to Gillespie, was on a bond 
given to him for costs and services in a suit relating, 
to, the flail ylesson estate, from which the appellant 
delved benefit ; and that the consideration was im- 
matefial, because it became by contract a charge on 
the appellant’s estate ; that the father paid Gillespie 
1,150/. and other sums to other creditors. He 
denied that the debts so paid were the debts of 
the father *, and represented that, the appellant’s 
solicitor took objections to the’ accounts when 
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furnished, which were answered, and the appellant 
acquiesced. 

After this answer was filed, the appellants made an 
application for an injunction and receiver, which 
was refused. 



On the 8th of August 1 8 1 1 , before the examina- 
tion of witnesses, the appellants*filed a supplemental 
bill, which stated the appointment of the respondent 
Cahill, as assignee, and his removal ; that tfie life 
interest of the appellant Roger M‘Neill, in the lands 
in question, had been sold and conveyed to the 
appellant Daniel M/Neill, by the new assignee ; 
that Crauford was no longer a necessary party, and 
prayed the same relief as the original bill, with a few 
variations, not material to be stated. 

In- his answer to the supplemental bill, the re- Answer in 
spondent Cahill stated, that the motion for removing 
him from his situation as assignee, was unopposed, 
owing to the absence of his counsel on the circuit, 
and the circumstance of the appellant’s solicitor 
having detained an affidavit on which he intended to 
oppose the motion, and that the Lord Chancellor, in 
that instance, acted solely on the principle of the pro- 
priety of dissolving that kind of relation between 
persons so deeply involved in hostile litigation. He 
admitted the receipt of 1,209/. 3s. 3d. as assignee, 
and that he applied the same in payment of the 
debt due to himself, and did not pay *any other 
creditor of the appellant Roger, because no other 
creditor had proved any debt against the insolvent’s 
estate ; and if any other creditor bad proved, that 
his own were the preferable debts : that by an 
order of the' Irish Court of Chancery, a sum of 
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0 , 000 1 . was lodged in the Bank of Ireland, to 
answer the demands of the fair creditors of the 
appellant Roger M‘Neill, and by another order made 
in December 1814, the appellant Daniel undertook 
by his attorney, in open court, to pay to the re- 
spondent any sum not exceeding 6,000/. which 
should finally appear to be due to him. 

A replication was filed to the answer to the 
supplemental^bill, and issue being thereupon joined, 
the appellants and the respondents proceeded to the 
examination of witnesses, and publication having 
passed, the cause came on to be heard before the 
Lord Chancellor of Ireland, on the 20th of May 1816, 
the same having previously stood over to give the 
appellants time to amend their bill, for the purpose 
of bringing the respondent Robert Grove Leslie 
before the Court. * 

The Only points particularly urged at the hearing, 
were those relative to the purchase money of the Tay- 
nish estatfc, and the sale of Sheeplands. In regard 
to the former, the appellants were not allowed to read 
the marriage contract of 1 743> nor the inhibition of 
1 769, as they had not becn"put in issue by the plead- 
ings, and no deed having been produced, showing 
the 'appellants title to any part of the purchase 
money for the Taynish estate, according to the alle- 
gations contained in the bill. The followirf^ decree 
was made : — 

“ Upon reading the proofs, &c. and the defendant 
“ having offered to account, as on foot of the deed 
“ of the 17th of September 1801, in the pleadings 
“ mentioned, and the plaintiffs declining the same, 
“ it is this day ordered, adjudged ' and decreed. 
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u that the plaintiffs* bill in this cause, and all and 
“ every the matters and things therein contained be 
“ and the same is hereby dismissed, with costs, to 
“■ to be taxed against the plaintiffs.'* 

On the 26th of June 1816, the appellants pre- a6th June 
sented to the Lord Chancellor a petition for leave for»reheori^ 
to file a further supplemental bill, pn the ground of leuvc 

. 7 ,. file it supplc- 

the new matter therein alleged to have been dis- mental bin. 
covered, after issue was joined, and also fpr a re- 
hearing. It was supported by an affidavit of the 
appellant Daniel. 

fn this affidavit the appellant Daniel, after referring Affidavit ot 
to the settlement of the 1 5 th of June 1 743, states : — i)^!ei. ,lt 

“ That one part of the settlement was deposited in 
“ the proper office for registering deeds in Scotland, 

“ and the other part always remained in the posses- 
** sion of Roger the father.” 

“ That he did not, nor did the appellant Roger, 

“ as he believes, know of the registry of the said 
“ deed, or the proceedings had therein, -or any of 
“ them ; nor did deponent, or the appellant Roger, 

“ get possession of the other part of the original 
** deed, until after the death of Roger the father. 

“ That his solicitor procured the part of the said 
“ settlement now in his possession, at the time of the 
** commission, which was sped for the examination 
“ of witnesses in Scotland in this cause, in the latter 
“ end of August, and beginning of September last, 

“ and not before ; and until that time, deponent, and 
** the appellant Roger, as he believes, were ignorant 
“ of the precise nature of their rights under the said 
“ deed of settlement, of the 15th June 1743, and 
“ the inhibition of the 1 5th August 1 769, and 
** therefore the same were not put in issue, &c. 
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“ That at the time of the said examination of wit- 
“ nesses in Scotland, it was for the first time, as 
“ he believes, discovered by the appellants, that 
“ proceedings were had in the Scotch Courts in 
“ 1768 and 1 769, at the instance of Cromwell Price, 
“ and Elizabeth Price, otherwise M ‘Neill, his 
“ daughter, for the purpose of obligingjJtoger, the 
“ father, to carry the trusts of the said settlement 
“ of 1 743 into effect; and on the 1 5th August 1 769, 
“ an inhibition containing a statement of the said 
“ deed or settlement, was obtained from the said 
“ court, inhibiting or restraining Roger, the father, 
“ from selling, alienating, or incumbering the estate 
“ of Taynisli j an attested copy of which hath been 
“ regularly proved in the cause.’* 

The appellant Roger M ‘Neill, made no affidavit 
in support of the petition. 

Upon the coming on of #ie petition, on the 
26th June, 

“ It was ordered, that this cause be set down 
“ t%be re-heard : And further, that plaintiffs be 
“ at liberty to file a supplemental bill in aid of 
such re-hearing, for the purpose of putting in issue 
“ the settlement of 1743, and the inhibition of 15th 
“ August 1 769, and the effect and operation of the 
“ same according to the laws of Scotland, relating to 
“ the said Taynish estate, upon paying costf| &c.** 


1816, July 10. 
Motion to re- 
scind the 
order, giving 
leave to ap- 
plicants to 
file supple- 
mental bill, 
unless cause 
shewn in ten 
days. 


The above petition having been presented with- 
out any notice being given of it to the respondents, 
and the order having consequently been obtained by 
surprise, the respondent gave the appellants notice 
of a motion to set aside the said order, so.faras the 
same related to the filing of a ^ppplementai bill ; 
and a motion was made accordingly, on the 10th of 
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July 1816, when it was ordered, that the plaintiffs 
should be at liberty to file a supplemental bill, 
unless in ten days cause be shown to the contrary. 

The respondent afterwards filed an affidavit, in 
answer to the' appellant Daniel’s affidavit. In this 
affidavit the respondent, among other things, states : 

“ That the cause or suit instituted by Cromwell 
" Price, as the trustee of Mrs. M‘Neill, and her 
“ children, mentioned in the affidavit of the appel- 
“ lant Daniel, in which suit the inhibition was 
“ obtained, was as deponent believes, after the time 
“ when the said inhibition was granted, heard, and 
“ the said Cromwell Price failed therein, as depo- 
“ nent believes, and thereupon the said inhibition 
“ was determined. 

“ That the appellant Roger must have been 
“ fully aware, before the commencement of this 
“ suit, of the mai’riage seftlement of 1743, and of 
“ his rights thereunder ; for in a document proved 
** in this cause, given to deponent by the said 
** Roger, in the year 1807, a few months only 
“ before the filing of the bill, and drawn up shortly 
“ before on the part of the said Roger ; it being 
** a statement of claims made by him against one 
“ Doctor James M'Neill, express mention was 
“ made of the ftiid settlement, and the rights 
“ of thJlsaid Roger, under the same, are alluded 
to therein : that it is further evident from this, 
“ that the said Roger was acquainted with the 
** said ^settlement $ because at the time of the 
“ execution, of the deed of conveyance of the said 
“ Xayilis|^ estate to the purchaser, he, in the pre- 
“ sence of the deponent, refused to execute the 
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18g °- “ same, and said that he would not part with his 

bi*»eii.l' “ claim to the "said .lan 4s : and the said Roger, 
caiull ** a * titne when deponent was in habits of 
“ intimacy with him, which continued at intervals 
“ until the year 1807, used repeatedly to talk of 
“ recovering the said estate from the purchaser.” 
20th July 1816. On the 20th July 1816, cause was shown against 
Shown upL the last-mentioned order, on behalf of the respondent 
^affidavit. Cahill, grounded on his affidavit. The respondent 
at the same time read from the appellant’s original 
bill a .passage, in which he speaks of the receipt of 
2,000 1 . by the respondent Cahill, as the portion of 
his wife, and to which his wife was entitled under the 
settlement of the Taynish estate. A passage was 
also read from a letter of attorney, executed by the 
appellant Roger, and recited in a state of claims, 
which was delivered by the appellant to the res- 
pondent and proved in the cause, in which it is pro- 
vided, that the attorney “ shall pay the rents of 
“ Raplock during the life of R. II. M‘Neill, agree- 
“ able to and in terms of the contract entered into 
“ between the said It. II. M‘Neill and Mrs. Elizabeth 
“ Hamilton Price, my mother.” References were 
also made to the interrogatories filed by the appellant, 
and the depositions of a witness in the cause, Walter 
Moir, who in answer to those interrogatories, stated, 
that his father was the agent of the appellant Roger, 
and that on his father’s death, the deed of settle- 
ment, of the Taynish estate came into his hands as 
executor, among other papers relating to that estate. 
The court on this evidence set aside the former 
order with costs. 

Against the decree of the 20th May 1816, and 
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thfe order of the 20th July 1 8 1 6, this appeal was 
presented on the 1 oth* of February 1817''. 

* On tlie 4th of March 1817 a petition was presented to the 
Lords in the name of the appellant Roger, praying that his name 
might be struck w out of the appeal, and that the , appellant 
Daniel might pay costs incurred thereby. On the 24th of 
March the respondent Cahill presented petition, praying to 
withdraw his answer to the appeal, so far as, • On the 2/>th 
of March the appellant Daniel presentee? a petition, praying 
that thfi'two former petitions might he dismissed. 

The petitions of the appellant Roger, ami the respondent Cahill, 
set forth instruments executed by the appellant Roger, purporting 
to be adisclaimer and release, on his part, of the matters pending in 
the cause, and empowering his attornies, theiein named, to appear 
and disavow the proceedings. The petition of the appellant Daniel, 
setting forth various circumstances, ropicsonted that the instru- 
ments were procured by misrepresentation, fraud and circumven- 
tion, and by advantage taken of the distress and embarrassments 
of the appellant Roger, who was at the time a prisoner for debt. 

The Lords Committee, to whom the petitions were referred, 
reported their opinion that the cause ought to stand over, that the 
parties might proceed, in such manner as they should lr* advised, 
to have it determined by a competent jurisdiction, whether the 
power of attorney and release was binding on the appellants, or 
cither of them, and whether the appellants, or either of them, 
were entitled W he relieved against the said power and release. 

An order of the House having been made according to this 
report, a hill was tiled in the Court of Chancery in Ireland, by 
the appellant Daniel, against the respondent Cahill and the appel- 
lant Roger, stating the circumstances of misrepresentation, fraud 
and* duress ; and further, that the appellant Roger, haviug dis- 
covered the fact, had revoked the power, and by a subsequent 
deed authorized the appellant Daniel to prosecute the appeal. 

The respondent Cahill having put in his answer to the bill, and 
the cause being at issue by replication and rejoinder, witnesses 
were examined, and publication passed ; and the appellant Roger, . 
having also answered the bill, the cause was set down on plead- 
ings and prffifis, as against the respondent Cahill, nmd on bill ami 
answer, as against the appellant Roger ; and upon hearing, the 
instruments of disclaimer, and power of attorney, and an indenting 
of release of the 29th of October 1816, were declared fraudu- 
lent and void, so far as they affected the right of the appellant 
Daniel to prosecute the appeal in the names of the appellants ; and 
it was ordered that the respondent Cahill should he restrained 
from using the* said instruments on the hearing of the appeal, and 
that the appell&tot Daniel should he at liberty to use the name of 
the appellant Roger in prosecuting the appeal. The appellant Daniel 
was accordingly, on petition, admitted to prosecute the appeal. 
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• Ft>r<the Appellants, Mr. Wetkerell , Mr. Ileald. 

If .the deed of settleipefit bf 1743, the inhibi- 
tidto 1 and other proceedings in Scotland, were not 
sufficiently put in issue in the' pleadings, to in- 
title the appellants' to read evidence of them on 
thb* hearing of the cause, yet, under the circum- 
stances, and especially considering that the respon- 
dent' had full notice of the settlement, and those 
proceedings, and had actually received 2,000/. under 
the, provisions of the settlement ; and as also wit- 
nesses had been examined on both sides in the cause, 
relating to the title of Roger Hamilton M ‘Neill to 
the estate in Scotland, and his right to dispose of 
that estate, the Court ought to have allowed the 
appellants, by supplemental bill, to put in issue the 
deed, inhibition, and other proceedings in Scotland. 

Independent of the several matters relating to the 
sale of the estate of Taynish, and the right of the 
appellant, Roger Montgomery Hamilton M‘Neill, to 
an account of the produce, there is sufficient evidence 
in the cause to intitle the appellants to a decree 
for setting aside the conveyance of the 28th of May 
1789, made by the appellant Roger to the respondent 
Cahill, as fraudulent and void. 

The agreement of the 17th of September 1801, 
cannot be considered of any avaiHn a cour^ of equity, 
the same lufving been made between an insolvent 
debtor and his own assignee, to the prejudice of the 
general creditors of the insolvent. 

For the Respondents, Mr. Hart , Mr. Lynch. 

It appears, from the circumstances stated in the 
affidavit of the respondent Cahill, from the reference 
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in the original bill, and the 'affidavit of th'e 
pellant Daniel, to the ifi$trument releasing, the 
200/. the portion of the respondent’^. wife, which 
instrument recited the marriage contract Ttf, 1 743, 
and inhibition of 1 769 ; from interrogatories^ 
exhibited in the cause by the appellants, as to jtlie 
marriage contract ; from the eirchmstance of \hp 
settlement being in the hands of the appeflant. 
Roger’s Scotch agent, Walter JVIoir, (a witness in 
the cause,) and his father, as well as other circum- 
stances mentioned in his deposition ; and from the 
deed of ratification of 1782, executed by the appel- 
lant Roger, to Colonel Campbell, the purchaser of 
the Taynish estate $ that the appellant Roger miht 
have known of the settlement of 1743, and the in- 
hibition of j 769, or at least the former, long befoie 
tlie fil'iig of the original bill. The settlement and 
inhibition were proved in the cause by the appel- 
lants. They must, or might therefore, have know ti 
of them before publication was passed. At the 
hearing of (he cause, the appellants did not ask for 
leave to file a supplemental bill, for tlie purpose of 
putting those matters in issue in the cause, and suf- 
fered a final decree to he pronounced against them. 

Upon inspection of the affidavit of the appelhu t 
Daniel, on the ground of which leave was in the first 
instance given to file a supplemental bill, it will 
appear that the prior knowledge of tlie marriage 
contract of 1 743, and of the inhibition, is not une- 
quivocally, or in fact at all denied. 

As the appellant Daniel has not shown, Or even 
stated himself to be interested in the que,tion as to 
the Taynish estate, the affidavit, so far as it 1 elated 
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to that estate, ought to have been made by the ap- 
pellant Rogei;, and more particularly as from the 
agje of the latter, and his having been conversant 
with the different transactions relating to the 
Taynish estate, which chiefly took place before 
the 'former was boifi, the appellant Roger was more 
competent to speSk upon the subject of the affidavit. 
It does not appear that the appellants could gain 
any advantage by filing a supplemental bill, putting 
the marriage contract and inhibition in issue ; since, 
if Roger, the father, had not a full power of dispo- 
sition over the Taynish estate, the proper remedy 
of the appellant Roger is against the purchaser. 
If the appellant Roger were held to be entitled to 
recover against his father’s estate, in respect of 
tiny part of the purchase-money, such recovery would 
be no bar to his remedy against the purchaser, and 
the estate of the father might ultimately become 
twice charged on the same account. 

If the marriage contract were in issue in the 
cause, the appellant could derive no benefit from it, 
on account of the internal defects in the contract 
itself, aud in consequence of his interference with 
the rents of the Raplock estate, during his father’s 
lifetime, and now demanding a certain portion of 
them by his bill. 

The respondent is released from all claims of the 
appellant Roger, in respect of the purchase-money 
of the Taynish estate, by a release and disclamation 
made by him in the Scotch suit in 1789, which suit 
had rcf|pence to that purchase-money. 

The appellant Roger, has not by any proof of mis- 
take, or surprise in the settlement of accounts of 
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17th September 1801 ; or by excepting to any 
item, or showing any error in the^ame, or for any 
other reason, shown sufficient grounds for avoiding 
that settlement of accounts, which was made after 
full opportunity had been given tP the appellant 
Roger, to investigate those accounts, a statement of 
the respondent’s claims having been in the appel- 
lant’s, and his attorney’s possession, and under con- 
sideration for eighteen months, and after he had, 
in fact, investigated them, as appears by the objections 
delivered to some of the items in the statement, 
which was made with the advice and assistance of the 
appellant’s own solicitor, and by a deed prepared by 
that solicitor. 

When an account was offered to the appellant by 
the Lord Chancellor at the hearing, on the foot of 
the second agreement of 1801, it was refused. 

At all events, as the respondent has shewn that he 
gave a full and valuable consideration for the estate, 
the sale of the lands of Sheeplands, Louglnnoney, and 
Carrowcarland, ought to be considered a valid sale, 
and ought not to be disturbed ; and the more espe- 
cially, after the repeated confirmations thereof by 
the appellant Roger, during an interval of nearly 
twenty years, between the sale and the filing the bill. 

The appellant Roger, has shown no ground what- 
ever for his impeachment of the lease of Dunse- 
verick Mountain farm, and the same ought not to be 
disturbed *. 

* Upon the several points discussed on the hearing of the appeal, 
see the following authorities: as to reading evidence i|f matters 
not put in issue by the pl^dings, Clark v. Turton, 1 1 Ves. 240, — 
That evidence of a distinct fact, as a declaration by an auctioneer, 
cannot be read without an allegation in the record, Smith v. Clark , 
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The Lord Chancellor and Lord Redesdale, in 
the 4 coufse and the conclusion of the argument, 
made the followihg observations. 

The first settlement followed by' the recovery, 
*th<5 uses' of which are declared , by the deed, is 
different in its limitations and provisions from the 
second settlement, and by the operation of the 
registry act, becomes void as against the second, 
which, although subsequent in date was first re- 
gistered. It is material to consider whether the 
first settlement was not a fraud. It is admitted, 
that the whole income of the lands settled, did not 
exceed 234/. per annum. By the settlement, the 
father is to take 500 /. the fortune of the intended 
wife. Then debts, to the amount of 1 ,800 l. are to be 
charged on the (Dunseverick) estate, of which only 
2,50 /. was the proper debt of the son ; all the rest 
was the debt of the father only, or of the father as 
principal and the son as surety. After this provision, 
an annuity of 200 1. is to be paid to the son for 
present maintenance, and the residue is limited to 
the father for life, with remainder to the son in tail. 
It is clear from the statement of the rental of the 

1 1 Vos. 477 - — As to the right to amend, or file a supplemental 
bill, or ^11 of review, Jones v. Jones, 3 Atk. 217 ; Ited. Treat, 
on Pleading, 49. G6. 2G3 ; Bone v. Skipwith, 2 Ch. Rep. 142; 
Eq. Ca. Abr. 79 ; Goodwin v. Goodwin, 3 Atk. 370; Ludlow v. 
Macartney, 2 B. P. C. 104 ; Norris v. Le Neve , 3 Atk. 25, 34 ; 
Young v. Keighley lGVes. 348. — As to the account, Drew v. 
J*owc% 1 Sell, and Let'. 182.— -As to acquiescence by cestui que 
trust, in an agreement with his trustee, Campbell v. Walker , 
ft Ves. G78, (citing Price v. Byrne,) Webb v. Rorke, 2 Sell, and 
Lef. G72; Mcdlicolt v. O'Donnell, 1 Ball & Beatty, 156. — As to 
length of time as a bar to inquiry, Chambers v. Bradley , Jac. 
and W. 51. 
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estate made in the respondent’s case, not only that mao. 

there could be no residue, but t^at there could not T' 

be enough to pay half the annuity provided for* the ** ^ ' 
son. The father of the intended wife is said to have CXlllLL 
been dissatisfied. No person in his senses could be 
satisfied with such a settlement. It was in fact no 
settlement at all $ the whole nearfy of the rental or 
value would have been swallowed by the provision 
for debts. 


A second settlement is then made, to which the 
father is not a party, and this, it is contended, is a 
fraud against him. In fact, the whole transaction 
appears to have been fraudulent on all sides, the 
father deceiving the son, and the son deceiving the 
father. The first deed is a delusion upon the face of 
it : the son permitting the debts of the father to be 
charged on his interest in the estate, without ade- 
quate consideration j the annuity of 200 /. being post- 
poned to incumbrances, which would almost exhaust 
the estate, can hardly be deemed a consideration. 
The debts of the son, which form part of the charge, 
might have been paid out of the portion of his in- 
tended wife. That portion was taken by Roger the 
father. It was paid to him by the bond of the wife’s 
father, by collusion between the partiesg^to the 
second settlement, to induce him to believe that 
the first settlement was in existence and operation, 
a device which was so far successful, that for many 
years afterwards he did not discover the registry of 
the second settlement. 


Lord Jiedesdale , in moving judgment, after ^Juiy 
stating the facts of the case, proceeded to make 
observations to the following effect : 
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The schedule to the indenture of settlement of 
the 1 5th of October, contained one debt owing by 
the' appellant Roger M. H. M‘Neill, amounting to 
250/. ; the rest were properly the debts ^ Roger 
the father. According to the terms of this instru- 
ment, the debts charged on the lands amounted to 
1,800/. principal 1 money. The annuity of 200/. 
payable to Roger the son, for maintenance during 
the life of the father, was an additional and sub- 
sequent charge. It must have been the understanding 
of the parties, that the estate was of sufficient value 
to satisfy the debts, to pay the annuity for main- 
tenance, and leave a surplus. It is a very informal, 
ill-worded deed, but that is the effect of it, as the 
agreement of the parties. 

The articles of the 255th of October were regis- 
tered before the deed of the 15th of October, 
and the priority of registry, both in law and equity, 
gives a priority to the instrument so registered, 
though subsequent in date and execution. But 
the deed nevertheless binds tlie appellant Roger, 
as his agreement. So far as the two instruments 
arc inconsistent, he is bound personally by the 
deed. The parties are responsible, therefore, by 
that their agreement for the debts mentioned in 
the schedule ; they must be paid according to the 
trusts created lor the purpose ; and as the appellant 
Roger thus made his estate liable for the payment 
of those debts, so he became entitled to the benefit 
of that instrument as against his father, who thereby, 
as it must be intended, undertook that the estate 
was sufficient to answer the charge. Upon any other 
supposition the transaction would be unfair and 
^fraudulent 5 for Roger the father, taking the por- 
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tion of the son's wife, gives an estate inadequate to i 8 «o. 
the purpose intended and professed. In consequence * " ’ 
of such inadequacy, the limitation to the issue, for v. 
which ifi fact the consideration was given, might CAU1Lt * 
have been wholly or partially defeated. The parties, 
therefore, who executed, had, under this instrument, 
mutual demands, which were personal so far as 
it was inconsistent with the posterior settlement: 
the son to make good to the father the payment of 
the debts ; the father to establish for the son the 
income thereby provided for maintenance, and the 
limitations to the issue. 

Under these circumstances, Gillespie, the trustee 
named in the first indenture, took possession of the 
estate, and paid to the son the annuity of 200/. 
provided by that instrument, but did not keep down 
the interest upon the scheduled debts, either of the 
debt of the son, or of those owing by the father and 
son jointly, in which the son was a surety for the 
father. In settling the accounts, the father was to 
be charged with so much of the debt as he did not 
pay out of the rents of the estate. The father had 
also paid money in discharge of the debts of the 
son y and the debtor and creditor account between 
them remained unadjusted at the periegj of the 
father's death. 

Upon the death of the father, the respondent 
Cahill became entitled under the will, and in right 
of the father, as his executor, to demand the debt 
owing to his estate from the son. A claim for these 
debts was made in the year following the father's 
death. In the account stated by the respondent 
Cahill, he charges the son with the debt to Gib 
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J lespie, and the interest upon it, amounting to 990 1. ; 
the whole of which, except 45 /. had accrued during 
the life of the father. Another charge, to the 
amount -of 27 61 . lgs. is made in t^>ect of 

disbursements appearing by Gillespie's nccount. 
There is also charged a debt owing to Sir F&trick 
Hamilton, which was the debt of the father alone, 
with interest upon that debt to September 1788. 
The account contained other charges of sums with 
interest, which were the debts of the son discharged 
by the father. The last item in the account was 
the amount of a legacy, with interest, which was 
charged on the Newgrove or Ballylesson estate, of 
which the son became tenant for life on the death 
of the father, and as such bound to keep down the 
interest of the legacy. The whole charge in this 
account amounted to 4»5 2 9^ 185. 3d. which the 
respondent Cahill, as the executor of the father, 
demanded against the son. It is clear that much 
of this was no debt of the son. The interest upon 
the debts, for example, which accrued in the life- 
time of the father, ought to have been satisfied out 
of the rents ; but after paying the annuity pro- 
vided for maintenance of the son, they did not 
produce sufficient to pay the interest accruing upon 
Gillespie's debt. 

The demand, therefore, made upon Roger the 
son by the respondent Cahill, as executor of the 
father, was excessive. It rested upon insupportable 
charges, and he took no notice of the claims of the 
son upon the father, in respect of monies received 
by him from the purchaser of the Taynish estate. 
Admitting that the father was entitled to sell that 
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estate, he was answerable for the value. The son 
had affirmed the sale by executing the deeds : but ^ 
this was a matter not in the contemplation, or not 
takenjfiato the consideration of the parties at the 
settlement of the accounts. 

Upon such a state of transaction between the 
parties, the respondent Cahill Contracts with the 
appellant Roger the son for the purchase' of 
Shecplands. It is admitted that the consideration 
was not actually paid 5 but upon the conveyance, 
a receipt was signed by the appellant Roger, for 
the consideration, as part of the debt alleged, and 
in the transaction supposed to be due, from the son 
to the father. Whether it was really a conside- 
ration must depend upon the state of the account. 
The bill impeaches the transaction of the sale itself j 
but not on sufficient ground, supposing the pur- 
chase-money to have been, as alleged, a debt from 
the son to the father. Assuming the account to be 
correct, or the consideration actually paid, the trans- 
action of sale was proper and fair. 

The claim made by the son against the father as 
to the Taynish estate, is very imperfectly stated in 
the pleadings. The son, it seems, had at least a right 
to demand the value of the estate against the father. 

It appeal's, that in 1791 the son became embar- 
rassed, and was discharged under the Irish act 
31 Geo. III. as an insolvent debtor. Various cre- 
ditors had by process of law obtained possession 
of different parts of his estate ; and several persons 
having been from time to time appointed assignees, 
the respondent Cahill finally became assignee of his 
estate and effects. After this appointment, a trans- 
action of agreement took place between the respon- 
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^ dent Cahill, and the appellant Roger, in which upon 
the old statement of account as to the debt supposed 
to be owing from the son to the father, teethe amount 
of 3,000 and an arrangement by which 1 ,3<|$ t. was 
to be accepted in full of the demand, it was agreed, that 
the respondent Cahill should have the* Ballyfesson 
estate, to. pay out 6 f the rents and profits an annuity 
of ^27 /. 10 s. to the insolvent, 120/. to his wife, 
and then to apply the residue in discharge of the 
1,300 /. oping to the assignee himself. 

This is a transaction which a court of equity can- 
not countenance or suffer on the part of the assignee 
of an insolvent debtor. It is a contrivai^p to provide 
for the family of the insolvent, and the assignee as 
one of his creditors, at the expense of the other cre- 
ditors. On grounds of public policy, it is necessary 
to declare that such an instrument is void. It is a 
deed contriving a fraud against creditors, to which 
a trustee for them is a party. 

The bill in this case was filed by the appellant 
Roger, to investigate the transactions between him 
and the respondent, to which fraud is attributed; 
but I do not enter into the question in that point 
of view. The bill prayed that various accounts might 
be taken ; that the agreement and conveyance men- 
tioned in the pleadings might be set aside; and a re- 
conveyance. It is a very confused and inaccurate bill. 

At the original hearing, which took place in 
1816, it was objected that Leslie, who had in the 
meantime Jjeen appointed assignee, was not a party, 
and leave was given to anj^pnd the bill. 

When the cause came before the Court upon 
further hearing, the deeds of 1 743, being the settle- 
ment of the Taynish estate, and the proceedings in 
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Scotland, were offered in evidence.’ It was objected 
that there was no alleg^on ip the bill to warrant 
the production of such ^evidence, and the objection 
was heW valid by the Court. A petition was then 
presented, praying leave to amend the bill, or to file 
3. supplemental bill, for tlie purpose of supplying 
the defect. The prayer of that ‘petition was pro- 
perly refused, and afterwards the bill was dismissed 
with costs. 

The subsequent proceedings in the caqge it is not 
material to state or discuss. 

The appeal raises the question, what ought to have 
been done in the cause under these circumstances. 
When the nearing took place in the Court below, 
the respondent Cahill offered to account on the foot 
of the deed of 1801 ; that was an offer in affirmance 
of the deed. The Court held, that because the 
plaintiff, (the appellant Roger,) had refused that, 
offer, the Court would not direct the account ; but 
whethef he accepted or refused, if the Court were 
of opinion that the deed of 1801 was binding upon 
the appellant Roger, it was the duty of the Court, 
without regard to the sentiments of the parties, to 
direct the account. On the footing of that deed, 
the resporfdent Cahill was clearly responsible in 
account ; it is therefore difficult to understand why 
the bill was dismissed. 

This is an error which makes it necessary for the 
Court of Appeal to interfere. 

The effect of the transaction in 1777> was *° 
constitute the father and son mutually and personally 
creditors and debtors to % certain extent. The 
father was bound to make good to the son the an- 
nuity provided by the deed, and the interest of the 
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j debits charged on toe estate^ ; othemfise trie deed 
wa’s a fraud on him a$d tb^jpefsons ^ take, subject 
to tbe charges. The fssue*of the marriage might 
have had nothing. According to the troe intent of 
the deed of the 15th October 1777, the parties 
executing became mutually ajid personally defetoYs, 
so far as the deed bould not have the effect contem- 
plated or professed, by means of the estates conveyed. 

At the date*of # the father* sj^death, it is clear that 
the account was pending and unsettled. When that 
account cime to be settled between the son and the 
representative of the father, tfl$ actual state of debts 
and? credits on each side ought to hav e been investi- 
gated ; whereas, all the debts were cmirged upon 
the son, and the son was not made creditor upon 
the estate of the father, for interest accrued in the 
lifetime of the father, and upon his own debts, which 
were charged upon the estate. 

Omitting all consideration of the question as to 
the Taynish estate, it is impossible to hold, that the 
account so taken was fairly taken between them. In 
the account there are sums charged as paid by the 
father for the son. Great part of this demand was 
constituted by agreement between the father and the 
son, and looking at the will of the father, it is difficult 
to hold, that he intended these sums should be 
charged agbinst the son as debts : the terms of the 
will raise considerable doubt as to that point. If 
there was any demand arising out of the sale of the 
Taynish estate, that was not taken into account in 
the settlement. The whole amount of the bond to 
Gillespie is charged in tl£ account against the son, 
although 392/. 9 s. 7 \d. of the Amount wa^ not 
paid by the father, but by the son after his death. 
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* * * ** S * 

So, as«to the intjtfest aoc^iited in the life of the father, 
it was impfoMiffii, and not according to the contract 
between the' 4 jgprtiq?, Jmfrged in account against' 
the sqn.* TMfe case is the same as to. the debt to 
Sir Patrick Hamilton. It appears, therefore, that 
an erroneous Recount is the foundation of all the 
subsequent transactions between tha parties. 

Justice requires that the account should be investi- 
gated, to ascertain how far the son was indebted 
to the father j and, considering the question as to the 
produce of the Taynish estate, whether He estate 
of the father was not i^pebted to the son. 

The account, which is the foundation, being qr-^ 
roneous, the Hbsequent transactions, so far as they 
depend on the account, must be subject to investi- 
gation. It will require much consideration in framing 
the order. The House must declare what was the 
true right between the parties when the account was 
settled and acted upon. The transaction of 1801, 
cannot Stand. The case must be reviewed by the 
court b^low. There must be an investigation as 
between debtor and creditor. The question, as to 
the lease being, I suppose, of no value, was abandoned 
at the bar. As to the Taynish estate, if the appellant 
Roger, has a right against the estate of the father to 
call for an account of the value, I doubt whetfier 
it can be admitted in this suit. If not p y gjfem issue 
by the bill, it cannot be the subject of deciyon here. 

As to that part of the case, the bill may be dis- 
missed, without prejudice to any other suit which the 
appellant may be advised to institute. 
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24* Julii 1820. 

Ordered and adjudged, that the decree complained 
of be reversed : And it is declared, that the deed bear- 
ing date, the 14th October 1777, making' the tenant to 
th e ptYccipe, and declaring the uses of the recovery suf- 
fered in Trinity term 1778, and the deed dated the 
15th August 1777, purporting to be a settlement pre- 
viously to the marriage of the appellant, Roger Montgo- 
mery Hamilton M'Neill and Catherine Chambers, the 
father and mother of the appellant Daniel M'Neill, ought 
to be deemed personally binding, both upon the appel- 
lant Roger Montgomery Hamilton M'Neill, and Roger 
Hamilton M'Neill, deceased, father of the said appellant, 
notwithstanding the said deed of the 15th October 1777, 
was not executed by the said Catherine Chambers and 
Daniel Chambers her father, thu! was not registered 
until after tlip deed of settlement of the 25th October 
l 777, in the pleadings mentioned, was registered ; but so 
far only as the said deed of the 1,5th October 1777, may 
be deemed just and reasonable, as between the said 
Roger Hamilton M'Neill, deceased, and the appellant 
Roger Montgomery Hamilton M'Neill, his son, attending 
to all circumstances : And it is further declared, that 
according to the true intent and meaning of the said 
deed of the 15th October 1777, the said Roger Hamil- 
ton MfNeill, deceased, was entitled to have the debts 
mentioned in the schedule thereto, to which he was liable, 
charged on the estates comprised in the said deed, so 
far as the appellant Roger Montgomery Hamilton 
M'Neill, his son, had any interest in such estates, after 
the execution of the said deed of the 25th October 1777 ; 
and the appellant Roger Montgomery Hamilton M'Neill 
was entitled to have the debts due from him, as stated in 
the said schedule, also charged on the said estates ; and 
he was also entitled to the several annuities provided for 
him, and Jjjftrticularly to the annuity of 200 l. a year, pro- 
vided for ms immediate maintenance : and inasmuch as 
it appears 1 that the rents and profits of the lands com- 
prised in the said deed of the 15th October 1777, were 
inadequate to the payment of the said annuity of 200 1 . 
provided for his immediate maintenance, and the interest 
of the debts stated in the schedule to the said deed, and 
thereby intended to be clfflrjged on the said estates, the 
6aid deed ought to be taken to have been so far entered 
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into by the said appellant, Roger Montgomery Hamil- 1330. 

ton M'Neill, under a mistake or misrepresentation of v 

the annual value of such estates; and therefore, and M ‘ N ’ V1LL 
inasmuch as the said Roger Hamilton M'Neill, deceased, v ' 
received the portion of the said Catherine Chambers, " ' 

according to the terms of the said deed of the 15th Octo- 
ber 1777, the said Roger Hamilton M'Neill, deceased, 
ought to be deemed to have been a debtor to the said 
appellant Roger Montgomery Hamilton M'Neill, his son, 
for the amount of such portion, so far as to give said 
appellant the full benefit of such deed on his part, both 
with respect to the said annuities and the payment of 
his own debts mentioned in the schedule to such deed; 
and the said appellant ought to be deemed a debtor 
to the estate of his father, the said Roger Hamilton 
M'Neill, deceased, in resnfect of so much of the prin- 
cipal of the debts of his said father, mentioned in 
the schedule of the said deed, as were paid by his 
father, but not for the interest thereof, nor for the interest 
of his own debts mentioned in the schedule to the said 
deed, during the life of his said father, if any interest was 
paid by his father, but on the contrary, the said appellant 
ought to be deemed a creditor on the estate of Ins said 
father, for so much of all such interest as was paid by the 
said appellant; and the said appellant ought to be 
deemed to be a creditor on the estate of his said father, 
for so much of the interest of his own debts mentioned 
in the said schedule, which accrued during the life of his 
said father, as was not paid by his father ; and that there- 
fore the demand made upon him by the respondent 
Michael Cahill, as representative of the said Roger Hamil- 
ton M'Neill, deceased, the father of the said appellant, 
ought to have been made accordingly, subject neverthe- 
lesa to the question, whether on any other account the 
said appellant Roger Montgomery Hamilton M'Neill had 
any demand against the estate of the said Roger. Hamil- 
ton M'Neill, deceased, his said father: Andlt is fur- 
ther declared, that the demand made by the respondent 
against the appellant Roger Montgomery Hamilton 
M'Neill, by which he claimed the sum of 4,529 /. 1 8 s. 9 d. 
as due from the said appellant to the estate of the 
said Roger Hamilton M'Neill deceased, for principal and 
interest, calculated to the lQjh September 1788, was 
therefore founded on mistake, ®d that it appears to have 
VOL. n. T 
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been erroneous in other particulars, independent of any 
question whether the appellant Roger Montgomery ' 
Hamilton M'Neill waS entitled to make any demand 
against the estate of his said fatkii$ in respect of the 
money for which the estate in Scotland, called the Taynish 
estate, was sold : And it is further declared, that such 
question was sufficiently put in issue by the said ap- 

S ellant’s bill, and by the answer of the respondent 
lichael Cahill to such bill, to warrant an inquiry, whether 
any part of the principal or interest of any of the debts, 
mentioned in the schedule to the said deed of the 15th Oc- 
tober 1 777, which were paid in the lifetime of the said 
Roger Hamilton M'Neill, or after his death, was so paid 
out of the money arising by sale of the said Taynish 
estate ; and whether what was so paid ought to have been 
demanded by the said respondent, as executor of the said 
Roger Hamilton M'Neill, debased, against his son the 
appellant ; and also, whether the said appellant had, in 
respect of such money arising by sale of the said Taynish 
estate, such demands against his said father’s estate, as 
were equal to, or might in any manner reduce the claim 
which the said respondent, as executor of the said Roger 
Hamilton M'Neill, deceased, might otherwise have had 
against the said appellant ; to the end that it might be 
ascertained, whether upon a just and fair settlement of 
accounts between the said appellant and the estate of his 
said father, the said Michael Cahill as executor as afore- 
said, had on the 10th September 1788, a just demand 
against thesaid appellant to the amount of 4,529 /. 18s. 9 d. 
or any other, and what sums of money : And it is further 
declared, that it does not appear that there are sufficient 
grounds for impeaching the sale made by the said appel- 
lant to the respondent, of the lands of Loughmoney, 
Carrowcarland and Sheeplands, conveyed to the said re- 
spondent by the deed of the 20th May 1789, in the plead- 
ings m enti oned ; but it being admitted, that tire purchase 
money the said estate was not paid, except by setting 
against the same the demands made by the respondent, as 
executor of the said Roger Hamilton M'Neill, against the 
said appellant, but for which no discharge was then given 
by the said respondent to the said appellant; the said 
appellant ought to be deemed to have a lien on the said 
estate for the purchase ; and the said respondent 

ought to be deemed sWebtor to the said appellant, for 
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so much of the purchase money, if any, as would not at 
the time of the purchase have been satisfied by the just ^ 
demands of the said respondent, as executor as afore- 
said, against the said appellant, and all other demands 
of the said respondent, at that time against the said ap- 
pellant : And it is further declared, that the deed of 
the 17th September 1801, having been entered into 
by the appellant Roger Montgomery Hamilton M'Neill, 
under the influence of the prior transactions between him 
and the respondent, and the said respondent being then 
assignee of the estates and effects 1 *)!’ the said appellant, 
under the authority of an act for the relief of insolvent 
debtors, and such deed containing a contract on the 
part of the said respondent, for the benefit of the said 
appellant, which was a fraud on the other creditors of the 
said appellant, who migh|$have sought relief against him 
under the said act : It iS : declared, that the said deed of 
the 17th September 1801, ought to be set aside as frau- 
dulent, with respect to the said appellant, and void on 
principles of public policy : And it is further ordered, 
that it be referred to one of the Masters of the said Court 
of Chancery in Ireland, to take an account between the 
said appellant and the said respondent, as executors of 
the said Roger Hamilton M'Neil), deceased, the said ap- 
pellant’s father, according to the declarations hereinbefore 
contained, and to state the same as it ought to have been 
stated, according to the declarations aforesaid, on the 
10th September 1788, the time to which the interest was 
calculated, according to the account set forth by the said 
respondent, in his answer to the said appellant’s bill ; 
and that the said Master do ascertain what sum, if any, 
was actually due from the said appellant to the estate of 
his father, on the said 10th September 1788; in taking 
which account, the Master is to have regard to the several 
declarations hereinbefore contained, and also to enquire 
whether any, and which of the debts of the^ppellant, 
paid by his father, were paid by his father wl® intent to 
create, by such payment, a demand against his said son, 
or with any other, and what intent ; and the said Master is 
also to hajce'fegard to the claims of the appellant against 
his said father, in respect of the money raised by sale 
of the Taynish estate : And for that purpose it is further 
ordered, that the said Mastafedo enquire what were the 
rights and interests of the sara Roger Hamilton M'Neill, 
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t deceased, the said appellant’s father, in the said Taynish 

* estate ; and whether the said appellant had, according to 
the law of Scotland, any demand against the estate of 
his said father, in respect of the money raised by sale of 
the said estate, and what was the nature of such demand : 
And it is further ordered, that the said Master do state the 
amount of the just demands of the said respondent, as 
executor of the said Roger Hamilton M‘Neill, deceased, 
against the said appellant, for principal and interest on the 
said 10th September 1788, ana also on the 20th May 1789, 
the date of the conveyance of the said lands of Lough- 
money, Carrowcarland and Sheepland, without including 
any demand of the said appellant, in respect of the money 
arising by the sale of the saidTaynish estate : And that the 
said Master do also state distinctly the nature and extent 
of the demands of the said appellant, if any, against the 
estate of his said father, in respect of the money raised 
by sale of the said Taynish estate, and all dealings and 
transactions respecting the same ; and that the said Mas- 
ter do also state the just amount of the demands of the 
said respondent, as executor of the said Roger Hamilton 
M'Neill, deceased, against the said appellant, on the said 
10th September 1788, and also on the said 20th May 
1789, taking into such account all demands of the ap- 
pellant against the estate of his father, in respect of the 
money raised by sale of the said Taynish estate, so far 
as the same may extend to balance the amount of the 
just demands of the said Michael Cahill, as executor as 
aforesaid, against the said appellant : And it is further 
ordered, that the said Master do take an account of all 
dealings and transactions between the respondent, in his 
own right, and the said appellant, and of all demands of 
the said Michael Cahill against the said appellant in 
respect thereof, considering the said deed of the 
17th September 1801, as null and void, and not bind- 
ing on either of the parties thereto ; and state the amount 
of the balilnce, if any, due from the said appellant to the 
said respondent, independent of his demands as executor j 
in taking which account, the said Master is to give the 
said appellant credit for so much, if any, of the sum of 
3,500 1 . the purchase money for the Loughmoney, Car- 
vowcarlnnd and Sheepland estate, as was not exhausted by 
any debt due from the said* appellant to the estate of his 
said father on the 20th May 1 789, the date of the con- 
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veyance of such estate : And it is further ordered, 
that the said Master do state such account between the ^ 
appellant and the said Michael Cahill, in his own right, 
according to the direction aforesaid, taking into con- 
sideration the demands of the said appellant in respect 
of the Taynish estate ; and also without taking into con- 
sideration such demands : And, in case the said Master 
shall find, on taking such account in either way, that the 
whole or any part of the sum of 3,500 ?. the amount of the 
purchase money aforesaid, was not on the 20th May 
1 7^9, due from the said appellant to the estates of his 
said father, it is ordered, tnat the Master do compute 
interest on the whole, or on the balance, as the case may 
be, at the rate of interest demanded against the said 
appellant on the accounts before directed : And it is fur- 
ther ordered, that the said master in stating the accounts 
between the said respondent in his own right, and the 
appellant, do give the appellant credit for such principal 
money and interest : And it is further ordered, that all 
further directions be reserved until after the said Master 
shall have made hj^ report : And it is further declared, that 
the said appellant hath not by his said bill, sufficiently 
put in issue his rights against the estate of his said father, 
if any he has, with respect to the money arising by sale 
of the said Taynish estate, beyond the right, to have such 
demands as may arise therefrom set against demands 
made against him as debtor to his father’s estate, as here- 
inbefore directed : And it is therefore ordered, that the 
said appellant’s bill do stand dismissed, so far as it claims 
any surplus of the money raised by sale of the Taynish 
estate, beyond the demands of the said Michael Cahill, 
as executor of the said appellant’s father against the said 
appellant, but without prejudice to any suit which the 
said appellant may be advised to institute concerning 
the same. 
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ON APPEAL FROM THE COURT OF SESSION, 

(First Division.) 


John Geodes - Appellant j 

Archibald Wallace, for Him-1 

, r in. > Respondents. 

self and Partners -J r 

ik J 


The manager of a partnership concern, having a salary, 
with a share of the profits, according to a proportion 
of capital and stock not advanced by him, but assigned 
by way of nominal interest, (for the purpose of creating 
an addition to his salary, depending upon the contin- 
gency of the success which might be consequent upon 
his skill and industry,) is not a partner subject to loss 
in account with the other partners. * 

in such a case the manager is not liable for loss, although 
it is expressed in the articles of partnership that the 
partners (not excepting the manager,) are to be “ sub- 
“ ject to profit and loss,” and although the manager 
signed the partnership books, joined in securities 
given by the partnership, and in most other partner- 
ship acts, including the advertisement for a dissolution ; 
because it appeared, from the general structure, and all 
the provisions of the contract taken and construed 
together, as well as from the transactions between the 
parties and the conduct of the other partners, that the 
provision as to profit and loss was not intended to 
apply to the manager. 

If it were so intended originally, it could not be enforced 
at the dale the suit commenced, because the other 
partners, upon the dissolution of the partnership, and 
for many years afterwards, made no mention of the 
subject, and particularly as in a former suit between 
them and their manager respecting the amount of his 
salary, they omitted to make any claim against him 
as partner tor a share of loss ; and more especially as 
the Court below, and the House of Lords on appeal in 
that suit, estimated the salary on the supposition that 
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the manager was entitled^ to a share of profit as an 
addition to his salary, without being subject to loss, v 
no mention or claim having been made on that subject,, 
either in the original suit in the Court below, or upon* 
appeal. 

A partner may be liable for loss as to the creditors of 
the partnership, and not s$ as to his copartners. 

The most positive expressions as to liability to loss, in 
articles of copartnership, may be controlled and super- 
seded by transactions between the parties, the conduct 
of the copartners, and the special circumstances of 
the case, including non-claim, and inconsistent repre- 
sentations during a protracted litigation, which fur- 
nished occasion to make the claim if the right existed. 
The transactions between partners may amount to a waiver 
of a written agreement, or evidence of a new agreement, 
different from written articles, provided those trans- 
actions show a probability, amounting almost to demon- 
stration, that the articles were otherwise intended. 

IN September #785, the firm of “ The Glasgow 
Bottlework Company,” having lately purchased the 
concern in which the appellant was manager, retained 
the appellant in his situation, and agreed to allow 
him a fixed salary of 100/. per annum, with a thir- 
teenth share of the free profits of the trade, not 
requiring him to advance any capital. 

Soon after the establishment of the bottlework com- 
pany, a proposal was made to them by “ Hamilton, 
Brown, Wallace, and Company,” manufacturers of 
flint glass at Vcrreville, Glasgow, to unite into one 
company; and in June 1786 a partnership was 
formed, which assumed the denomination of “ The 
Glasgow Glasswork Company.” 4The nature of the 
connection between the appellant and this company 
forms the subject of the present appeal. 

The superintendence of the manufacturing de- 
partment, both of the bottlework and of the flint 
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J glasswork, arid the general management of the con- 
cern, were intrusted to the appellant. The mercan- 
tile and pecuniary transactions of the new company 
were directed chiefly by a committee, consisting of 
four of the partners. « 

The new company did not immediately upon their 
formation execute a written contract of co-partner- 
ship. In the mean time the committee held meet- 
ings for the purpose of conducting the business, and 
inserted their resolutions and orders in a sederunt 
book. The appellant attended them to receive 
instructions as manager, and subscribed some of the 
minutes in the book. 

The contract of co-partnery # , which was subscribed 
by the appellant, declares that the stock of the 
Glasgow glasswork company was Ito be 12,000/. j 
of which 8,000/. was to be advanced, and 4,000/. 
was to be borrowed. Eight shares were to belong 
to the partners of the bottlework company ; eight 
shares were to belong to Hamilton, Brown, Wallace, 
and company ; and the appellant was to have one 
seventeenth share, without advancing any capital. 

The article, by which this arrangement is made, is 
expressed thus : “ Third, In the said capital stock 
“of 12,000/. sterling, the partners shall be inte- 
“ rested in the profit or loss in the following 
“ proportions ; viz. the partners under the firm of 
“ Glasgow bottlework company eight seventeenths ; 
“ and the partners under the firm of Hamilton, 
“ Brown, Wallace, and company, eight seventeenth 

* To avoid repetition, some of the provisions of the articles 
of copartnership, which are stated by the Lord Chancellor in 
moving judgment, are omitted here. 
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“ shares ; and the said John Geddes one seven- 
“ teenth share.** 

The ninth article provided, that “ the company’s 
“ books shall be balanced upon the 31st day of De- 
“ cember yearly, and docqueted in three months 
“ thereafter, beginning the first balance upon the 
“ 31st day of December 1787, wlitn the company’s 
“ free stock shall be ascertained, which shall then, 
“ and yearly thereafter, be subscribed by a majority 
“ of the partners in point of interest ; and which 
“ docqueted balance shall be held good and proba- 
“ tive for and against all parties concerned.” 

The fifteenth article declared, that “ although, 
“ by this contract, the said John Geddes is admitted 
“ a partner, and holds one seventeenth share in this 
“ company, yet, it is expressly declared and under- 
“ stood to be under the conditions and restrictions 
“ more particularly specified in an agreement of this 
“ date, made and entered into between him and the 
“ company, and to which all the parties hereto bind 
“ and oblige themselves to conform.** 

The contract, towards the close, contains the fol- 
lowing declaration : “ That although, by the eigh- 
“ teenth and eleventh articles of the foregoing con- 
“ tract, certain rules and regulations are laid down 
“ for the payment of the shares of deceasing or 
“ bankrupt partners, yet, notwithstanding thereof, 
“it is specially covenanted and agreed to by the 
“ whole parties hereto, that the stock or interest in 
“ this co-partnery of deceasing of bankrupt partners 
“ shall not be paid to their executors or creditors 
“ by this company, but that the same shall fall and 
“ devolve upon the remanent partners, of whichever 
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“ of the said Glasgow bottlework company, or 
44 Hamilton, Brown, Wallace, and company, they 
44 may respectively be partners ; which respective 
44 companies shall be entitled to hold and enjoy the 
44 said shares, and settle with the executors or cre- 
44 ditors of such deceasing or bankrupt partners, 
44 according to tlie rules of their own co-partnery.” 

The agreement, stated in the fifteenth article of 
the contract, was drawn up, but not signed by the 
appellant or the other partners. 

This agreement, among other things, provided, 
ist, 44 That the said John Geddes shall take the 
44 management and direction of the business of the 
44 company, for which he shall be allowed the sum 
44 of l oo l. sterling yearly out of the company’s stock 
44 during his management, besides his one seven- 
44 tcenth share of the profits or loss arising from 
44 the business, if any be, as likewise the house 
44 usually occupied by the company’s manager, 
44 and coals and candles for his family: ad. In 
44 consideration of which the said John Geddes 
44 shall devote his whole time and attention to the 
44 affairs and business of the company, and keep 
44 such regular books and accounts as necessarily 
44 belong to the business of his department, and 
44 which shall be open to the inspection of the part- 
44 ners at all times ; that he shall likewise engage or 
44 cause to be made all the pots necessary for the 
44 business ; and in short, he hereby engages to do 
44 whatever else may be required of him for the 
44 interest and advantage of the company : that he 
44 shall at all times subject himself to such orders 
44 and regulations as a majority of the partners in 
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“ point of interest may think fit to give him j and 
“ he hereby further promises and engages, that he *” 
“ will not be concerned in any other trade during 
“ the time of his acting as manager for this com- 
“ pany. 3d, It is hereby specially provided and 
“ declared, that it shall and may be competent at 
“ all times, to and in favour of a ‘majority of the 
“ partners of the said company in point of interest, 

** in case of difference, at pleasure to supersede the 
“ said John Geddes as manager, and to appoint 
“ another in his stead, upon giving him six months 
“ previous notice } or in the company’s option, in- 
“ stantly to supersede him upon paying him 200 1. 

“ sterling ; and likewise that the said John Geddes 
“ shall at all times have it in his power to leave the 
“ said company’s service, on giving them six months 
“ previous notice ; and in either of these events, of 
“ his being so superseded or leaving the company's 
“ service, he shall from that time cease to be a part- 
“ ner in the said company, and shall be obliged to 
“ assign over his share to the other partners, upon 
“ being paid the value thereof in manner after men- 
“ tioned. 4th, In case the said John Geddes shall, 

“ during the subsistence of the before mentioned 
“ co-partnery, be superseded in the management 
“ aforesaid, his share shall be withdrawn by him or 
“ his assigns, agreeable to the balance struck imme- 
“ diately preceding his dismission, which shall be 
“ payable to him or them in two equal portion s, at 
“ the distance of three and six months from the 
“ time of his leaving the work, and settling with the 
“ company the accounts of his intromissions, with 
the legal interest thereof from the date of such 
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“ balance till' the same is paid j and in the event of 
“ bis death or bankruptcy during the currency of 
“ this agreement, his share shall be paid to his exe- 
“ cutors or creditors, at the times and by the propor- 
** tions, and bearing interest in . the same manner* 
** as is mentioned in the contract of co-partnery itself 
“ of this date, fn the article with regard to the 
“ death of any partner.** 

Part of the appellant’s duty originally as manager, 
was to keep the books personally ; but in September 
1787, the minutes of the committee of management 
state, that as the appellant had too much to do, it 
would be expedient to get a man “ who would take 
“ charge of the mercantile part of the business, such 
“ as the writing of letters, making out invoices, taking 
“ care that orders were properly and expeditiously 
“ executed, ”&c. so as to leave the appellant full leisure 
to attend to the manufacturing part of the business. 
In pursuance of this resolution, a clerk was employed 
to keep the books and attend to the mercantile part 
of the business, as an assistant to the appellant. 

In the balance book of the company, where the 
balance sheets of each year were entered and doc- 
queted, were doequets dated 15th April 1789, 
12th March 1 790, 17th March 1791, and 3d April 
1 792 j the three last were signed by the appellant, 
and express that the partners then “ examined the 
“ books of the Glasgow glasswork company, kept by 
“ John Geddes,** &c. 

The capital consisted of buildings, tools, and 
stocks of manufactured glass, belonging to the two 
former companies, which were purchased or taken 
by the united company, according to inventories and 
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upon a valuation. To carry on the trade, money 
was borrowed on their joint bonds. 

When the stock of the company was fixed, 
and the inventories and valuations made, accounts 
were opened in the ledger for the shares of stock 
belonging to the different parties interested. The 
plan being that the bottlework company and the 
flint glass company should rank as creditors on the 
funds and profits or losses ; eight seventeenths of 
the stock were entered in a stock account to the 
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Glasgow bottlework company; eight seventeenths 
to the flint glass company, Hamilton, Brown, Wal- 
lace, and Co. ; and the remaining one seventeenth 
to the appellant. 

A stock account was opened for him at the first 
valuation, crediting him with one seventeenth share 
of the stock, which then was 625/. This sum was 
not advanced by Mr. Geddes, though credited to 
him in the stock account ; there was therefore a 
second account opened, viz. a common stock account 
current, in which the preceding share of stock was 
stated to his debit. 


In December 1788, upon a balance of the books, 
there was an apparent profit of 1,475/. 10s.; but 
the balance book states, that as no allowance had 
been made for bad debts, and as the buildings were 
stated rather high, the company ordered a deduction 
to be made from the valuations of the whole, to the 
amount of 2,626/. This made a loss on the balance 
of 1788, of 1,151/. 5s. 10c/.; and Mr. Geddes* 
one seventeenth of that loss, 67/. 14$. $d. is 
charged to his debit, but he did not sign the doequet, 
although he acquiesced in the arrangement. 
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On the 28th 01 September 1790, a minute was 
entered in the sederunt book, dividing the shares 
into eighty-five parts, and mentioning the number 
of shares opposite to the names of each of the 
partners. Mr. Geddes* share is entered thus : ** To 
** John Geddes 5-85ths.” His name is entered on 
the list like thoS£ of the other partners, after which 
the minute proceeds as follows : “In which propor- 

tions we declare ourselves to be interested, and to 
“ draw profit or suffer loss accordingly ; and in case 
“ of the death or bankruptcy of any of the partners, 
“ the share of such deceased or insolvent partner shall 
“ fall in and belong to the company in general, 
“ agreeable to the manner as specified in the contract 
“ of co-partnery, in every respect, except in belonging 
“ to the particular company to which said partner 
“ originally belonged, which is hereby in so far altered. 
“ In witness whereof, &e.” 

This minute was signed by the appellant. 

In 1 790 the books were balanced. They showed 
a supposed profit of 1,055/. 4 5< i and the doc- 
quet at this balance, which was also signed by the 
appellant, is in the following terms. “ At Glasgow, 
“ the 1 2th day of March 1 790 : We subscribers, all 
“ partners in trade, buildings, and other effects con- 
“ tained in this and the other books belonging to the 
“ concern carried on under the firm of The Glasgow 
** Glasswork Company, as kept by our partner, Mr. 
“ John Geddes, and the clerks under him ; having 
“ examined the said account books and inventories, 
“ as made up to the 1 st day of January last, find the 
“ same to be fairly stated, and brought to a balance, 
“ and that the profit for last year amounts to 1,055/. 
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4$. 4 £. sterling, and the st^k of said company 
“ to 9,473/. 145. 2d. sterling. We hereby order, 

“ that the 1,055/. 4s. 4 id. sterling, profit for last 
“ year, be added to the §mount of the stock, which 
“makes it now amount to 10,528/. 185. did. 

“ sterling ; and declare for ourselves, our heirs, exe- 
“ cutors, and successors, tliat in case of the death or 
“ bankruptcy of any of us before next balance, we are 
“ to draw our proportion of the foresaid funds accord- 
“ ing to the above balance, at the terms and in the 
“ manner specified in the contract of co-partnery.” 

The docquet entered immediately before the dis- 1792, April 3d. 
solution of the company, which is also signed by Mr. r)lK '.' |, " i 1 t 1,n : 

1 t t J mediately prior 

Geddes, was to the following effect : “ At Glasgow to the dissolu- 
“ the 3d day of April 1792 : We, James Dunlop, company. 0 
“ &c. and John Geddes, all merchants in Glasgow, 

“ and partners in the business carried on here under 
“ the firm of the Glasgow Glasswork Company hav- 
“ ing examined the books of the said company (kept 
“ by John Geddes) from the 1st day of January 1791, 

“ to the 1st of January last, find the same to be fairly 
“ entered and stated, and brought to a balance as 
“ above, and on the thirteen preceding pages: that 
“the capital of the company amounts to 11,166/. 

“10s. Sd. sterling, which belongs to the partners 
“ according to their respective shares, narrated in 
“ sederunt dated the 28th day of September 1790. 

“ That the property and debts belonging to the com- 
“ pafny amount to 23,387/. 1 s. Sd. sterling, the debts 
“ due by the company amount to 1 1,778 /. 1 s. 6d. 

“ and the neat profit for said year to 442/. Q s. 9 d. 

“ sterling. We hereby order that 53/. QS. yd. 

** of the sum gained be applied to the credit of 
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Minute after 
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of the com- 
ply- 


“ the different partners, according to their respective 
“ interests, and the remaining sum of 389/, o $ % 2 d. 
“ towards the credit of a sinking fund, to answer for 
“ bad debts and discounts k And we also agree, that 
“ in case of the death of any of us before the end 
“ of the contract, or winding up of this concern, that 
t( our heirs, executors, or assignees shall be liable 
“ to sustain any loss and entitled to any profit that 
** may be applicable to the share of such deceased 
“ partner during that time. In witness whereof, &c.” 

In the year 1792, the Dumbarton Glasswork 
Company having made an offer to purchase the 
whole buildings and property of the company, it was 
resolved to accept of the offer, and to dissolve the 
company as at December i 792. 

The minute agreeing to dissolve the company, is 
signed by Mr. Geddes as well as the rest of the 
partners. The advertisement published in the 
Gazette and other newspapers,' with the subscrip- 
tion of the partners, intimating the dissolution of 
the company, had the appellant’s name subscribed 
tp it as a partner, and the minute of sale by the 
Glasgow to the Dumbarton Company |ps signed by 
Messrs. Wallace, Warrock and Geddes. 

Immediately after the dissolution of the company 
the books were balanced on their prior transactions, 
when it appeared that there were nearly 19,000/. of 
debts owing to, and upwards of 11,000/. owing by, 
the company. Supposing the debts good, the losfupon 
the balance for that year would have been 2,766/. 
7 s. 3 d. Which the partners by their doequet ordered 
“ to be applied to the debit of the different partners 
“ stock accounts, according to their respective inte- 
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“ rests at the first of January last : But (they observe) 1880 . 

** as tlebtS to a considerable amount are still outstand- 

GEDPES 

** ing, and as the sum set aside as a sinking fund to ». 

“ answer for bad debts and discounts may not be ,0^% *1798 
** sufficient, we cannot at present ascertain the exact h»» answer. 

** loss upon this concern, and therefore we hereby 
“ agree, as mentioned in last dodtpiet, that in case 
“ of the death of any of the partners before the end 
“ of the contract or winding up of this concern, that 
“ our heirs, executors, or assignees shall be liable to 
“ sustain what ever loss may be applicable to the 
** share of such deceased partner at that time.** 

This minute was not signed by the appellant. 

Some time elapsed after the dissolution of the partner- 
ship, while the partners were employed in winding 
up their affairs. After the debts due to and from the 
company had been settled, it ultimately turned out 
that there was such a defalcation of funds, from the 
failures of persons indebted to the company, and 
other causes, that the partners, when interest was 
calculated on their respective balances, were subject 
to a loss. 

In 1798, %Ir. Archibald Wallace, one of the re- 
spondents, transmitted to the appellant a statement 
of accounts between him and the company, in which 
the appellant’s share of loss is placed to his debit. 

The appellant on the 1 oth July 1 798, returned an 
answer, in which he said, that the company were 
considerably in debt to him ; and in a subsequent 
part of his letter he adds, “ I have nothing to do with 
** the losses of the late Glasgow glasswork company. 

“ If they think otherwise, they must take what mea- 
“ sures they can for making their claim effectual.” 

VOL. 11. u 
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During the period oMiis connexion with the Glas- 
gow glasswork company, the appellant had occasion- 
ally drawn from the company's funds small sums for 
his subsistence. After he had quitted the service of 
the company, some further payments were made to 
him in liquidation of his allowances ; but no conclu- 
sive settlement was made. ,Xhe company insisted, 
that he had overdrawn the' sum to which he was 
entitled ; and that upon making up the books, it 
appeared that he was debtor to the company to the 
amount of 650 /. 115. 2d. being for payments made 
to him, after he quitted their service. 

The claim which the company thus made against 
the appellant, to refund the money so paid to him,, 
rested upon an assertion, that the appellant was en- 
titled to no higher salary than 100/. per annum. 
The appellant offered to consent to an adjustment 
of the amount of his salary by reference to arbitrators, 
which was accepted by the respondents, and two 
persons with an umpire were named. 

The bond of arbitration submits all pleas, claims, 
and debates, 44 and debateable matter whatever, pre- 
44 sently subsisting between the said (Glasgow glass- 
44 work company and the said John Geddes, for 
44 whatever cause or occasion, previous to the date 
44 hereof ; and particularly, without prejudice to the 
44 said generality, a claim made by the said John 
44 Geddes upon the said parties or partners 4 pf the 
44 said Glasgow glasswork company, for a certain sum 
44 of money to be allowed him for his management 
44 of the company’s affairs, and extra trouble while 
44 he superintended their works, to the decree 
44 arbitral of ,* 4 &c. 
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In the pleadings under the submission, the claims of 
the parties were confined tofwo points $ first, a claim 
for adequate salary on the part of the appellant ; 
and secondly, a counter claim fdr advances made in 
cash and goods by the company to the appellant, after 
he quitted their service. These advances, after ex- 
tinguishing a salary of l oo /. per annum, left a surplus 
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of 602/. 9 5 . 8d. In^a letter to their law-agent at >5 June, 1795. 
Edinburgh, the company say, ** the difference 
** between the company and Mr. Geddes is chiefly, 

** if not solely, a claim of salary for additional 
u trouble.** 

The submission having expired without a decree, 
the parties had recourse to a court of law. The com- 
pany raised against the appellant an action in the 
Court of Session in Scotland, in the name of Mr. 

Hamilton, one of the partners, as attorney for the 
rest, concluding for payment of 650 1. 11 s. J2 d* 
with interest from 31st December 1792, the date 
at which the books were balanced. The above sum 
was the alleged surplus received by the appellant 
over and above the salary for six years and a half. 

The appellant raised a counter action against the 
company, concluding for payment of 911/. 3 s. 

This action was founded on the claim of the appel- 
lant to be entitled to salary at the rate of 275 1. 
per annum. 

After the cause had been brought into court, the 
appellant, in a letter to one of the partners, pro- 
posed a new reference, which was at last agreed 
to, and the arbitrators named and appointed. 

In this second submission, the claims of parties 
stood as before. Archibald Wallace, acting for the 
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company, addressed to tire arbiters two letters ; inone 
of which he says, “The sum of 650/. 18 s. 2 ic£ 
** is the amount which the Glasgow glasswork com- 
“ pany claim as dud to them by Mr. Geddes, agree- 
“ able to account rendered ; ” in the other letter 
dated the 15th October 1796, he thus expresses 
the sentiments of the respondents, as to their rights: 
li We would wish to remind the arbiters, that the 
“ Glasgow glasswork company’s claim against Mr. 
“ Geddes, began with the sum of 175/. 10s. 7 id. 
** balance due by him on 1st Jan. 1792, agreeable 
“ to a state of the company’s affairs at that time, 
“ signed by him and the partners.” No claim 
for loss of capital was brought before the arbitra- 
tors, but in this, as in the former reference, the sole 
question was the rate of salary payable to the ap- 
pellant. This submission also having expired with- 
out* a decree, the cause was resumed in court. 
In the course of the pleadings, the company pro- 
duced the copy before stated, of a contract between 
the company and the appellant, written on stamped 
paper, but not signed by any party. They alleged, that 
this was the contract which was meant to have been 
executed, to regulate the rights of the appellant, and 
that it wa 3 alluded to in the 15th article of the prin- 
cipal contract, already recited. According to this 
unsigned contract, the appellant was to have a salary 
of too/, per annum. The appellant denied all know- 
ledge of the contract, and contended that he was 
not privy to it, and that it was not binding upon him.. 

The company in their pleadings further insisted* 
that in their books they had given credit to the ap- 
pellant at the rate of xool. per annum, and that the 
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"books must bo considered asunder his care, because 1020. 
he was the manager of the company. The appellant ' cr J DE8 
alleged that he kept none of tl^j books ; that they »• 
were kept by Stewart Telfcr ; that the hand writing WALLACC - 
of the appellant, except as a subscriber to some 
doequets, would not be found in the books; and 
offered to prove, that the books vveVe kept by a clerk 
not under the superintendence of the appellant, but 
under the committee of management ; that the ap- 
pellant had never consentod to the entries in ques- 
tion, which had been inserted by the direction of the 
managing committee, with a view to the final 
balancing of the books. Finally, the company con- 
tended, that the sum of 100/. per annum was, in 
itself, a reasonable allowance as a salary to the 
manager of such glassworks, considering that the 
appellant was to obtain a share of the pn>/i/s of the 
business in addition to his fixed salary. O11 that 
question of fact concerning the reasonableness of 
the rate of salary, the appellant joined issue with 
the company, and called for a remit to persons of 
skill and experience in the business. 

By an interlocutor, dated November 1 3th 1 79S, 

Lord Craig, (Ordinary) found the appellant entitled 
to salary, at the rate of 120 1 . 

Both parties lodged representations to the Lord interlocutor ®f 
Ordinary against that judgment. 13 ^0^179^ 

'The Lord Ordinary having adhered to his judg- 
ment, both parties presented petitions to the whole 
court, and the case was remitted to persons acquainted 
with this branch of business, to report their opinion 
upon the merits of the appellant’s claim for salary. 

The following judgment was afterwards pronounced: 

U3 
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The lords having resumed consideration of the said 
petition for Gilbert Hamilton and others, with 
the 'counter petition of John Geddes of the 
Interlocutor, “ ,st March last, with the remit therein of the 
u June, 1800. “ 4th of that month, and reports made in conse- 
“ quence thereof by Messrs. William Tennant, 
* f John Niven, aftd James Smith, now lodged in 
** process — Finds the said John Geddes entitled to 
“ an allowance, including all his claims for salary, 
** extraordinary trouble, or for the expenses of en- 
“ tertainments in his house, at the rate of 226 1 . 
“ 1 8 s. 5 id. sterling per annum, during six years 
“ and a half that he acted as manager for the peti- 
“ tioners Gilbert Hamilton and others ; and remit 
“ to the Lord Ordinary to proceed accordingly, to 
“ hear parties on any claims of compensation , and 
“ all other points of the cause, and to do therein as 
“ Ke shall see just.*’ 

The appellant acquiesced in this judgment ; but 
the company presented a reclaiming petition, which 
was refused ; whereupon the company appealed to 
Parliament. 

In the printed cases of the company presented to 
the House of Lords, as appellants, in that case, the 
second reason of appeal is in these words : “ The 
manager, as a partner, has a share of the profits ; 
and, when the two glasswork companies were 
“united in 1786, there was conferred on him a 
“ greater proportion of those profits than upon the 
“ other partners.” It was added, they, ** made 
“ Mr. Geddes’s emoluments to a certain extent to 
“ depend upon their trade being profitable or not $ 
** for they made him a partner entitled to a share of 
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“ the profits, and they increased his share in 1 786, 1820. 

44 instead of conferring on him a large salary” 

The fifth reason of appeal declares, that Mr. 

Geddes (then manager) had a share of profits as 
a partner without capital, “ which he accordingly 
“ received as the salary due to him.” 

The judgment of the Court of Session was affirmed 
in the House of Lords, and the cause returned to 
Lord Craig, Ordinary, to adjust the accounting 
between the parties. The appellant put into process 
a state, showing, that in terms of the final interlo- 
cutors of the Court of Session, affirmed in the House 
of Lords, he was creditor of the company to the 
amount of 401/. 35. of principal, and he claimed 
interest on the arrears of his salary. 

A new litigation now commenced in the form of 
objections, answers, replies, and duplies. Disputes 
were raised about the mode of charging interest, &c. 
and the company now brought forward a claim which 
had formed no part of their former pleadings, that 
Mr. Geddes must be liable for a share of losses 
sustained by the company many years before, to an 
extent sufficient to extinguish his claim of salary, 
and to turn the balance against him. 

On the 1 3th of May 1 806, Lord Craig, Ordinary, interlocutor of 
pronounced the following interlocutor : “ Having 
44 considered the foregoing objections for Gilbert 
“ Hamilton, and the other partners of the late 
44 Glasgow glasswork company, defenders, with the 
44 answers thereto for John Geddes, pursuer, replies, 

4 ‘ and duplies, — Finds, that an interest account 
44 must be stated between the parties, giving each 
44 of them interest on the sums they shall appear to 

v 4 


GEDDAS 

V* 

WALLACE* 


26 Murck 

IB05* 



288 CASES IN THE HOUSE OF LORDS 


1820. 


GEDDES 
V . 

WALLACE. 


Interlocutory, 
June, 1815. 


Nov. I808. 
New action 
for loss. 


“be in advance ; and, with regard to the plea of 
“ compensation for alleged loss, finds it too late 
“ to insist oh this claim in the present process ; and, 
“ before answer as to tfie other points of the cause, 
“ remits to Mr. Claud Russell, accountant, to exa- 
“ mine the books of the company, and vouchers, 
“ and to report, his opinion thereanent quam 
“ primum.** 

The action about the salary, after much further 
litigation, terminated in favour of the appellant, by a 
judgment, in June 1815 for his salary, with expenses. 

In the meantime, in consequence of Lord Craig’s 
interlocutor, refusing to allow the new claim for loss 
to be intermingled with the original action about 
salary, the company, in November 1808, brought 
a new action, concluding against the appellant for 
payment of a share of alleged losses said to have 
been sustained by the company. The sum of 
512/. qs . was claimed as the appellant's share of 
loss to January 1798, with interest from that date, 
and a further claim was made for posterior losses. 

The appellant, on his part, raised a counter action, 
concluding for an accounting and payment of the 
share of profits due to him by the company, upon 
the supposition that he was entitled to receive 
a share of profits during those years in which no loss 
occurred. 

The action, at the instance of the company, was 
brought in the name of Mr. Hamilton, one of the 
partners of the company j upon whose death, Mr. 
Wallace, another partner, became the pursuer. This 
second action also depended before Lord Craig, by 
whom a remit was made to an accountant, to inquire 
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into the state of accounts as they stood in the books of 
the Glasgow glasswork company, from 3 1st .Decem- 
ber 1 797, five years after thuapppllant quitted the 
company, to 15th May 1813. The books had been 
kept by the respondent, Mr. Wallace, since August 
1792. It was reported by the accountant, that the 
charge made in these books against the appellant, 
amounts to 1,021/. ids. 6 d. 

The actions about profits and losses, which had 
been conjoined, being remitted, upon the death of 
Lord Craig, to Lord Gillies, as Ordinary, he pro- 
nounced the following interlocutor : “ Having heard 
“ parties procurators — Finds, that Mr. Geddes is 
“ liable in his share of the loss as a partner of the 
** Glasshouse company ; but that no part of the 
“ expenses incurred in the process, at his instance* 
“ for salary, falls to be stated as a part of the loss, 

but that the same must fall entirely upon the 
“ other partners .* * 

Against this interlocutor, the appellant presented 
a short representation, upon which the following in- 
terlocutor was pronounced: “ The Lord Ordinary 
“ having considered this representation, which does 
“ not state the merits of the case — Refuses the 
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“ desire thereof, and adheres to the interlocutor 
“ complained of.” 

Afterwards, this interlocutor was pronounced : Dec. 20, 1814. 
“ The L-ord Ordinary having again considered the C utor ^peated 
“ representation, with the answers thereto — Refuses from * 

“ the desire of the representation, and adheres to 
“ the interlocutor complained of.** 

The appellant submitted these interlocutors to Mar. 2, 1815. 
review of the court (first division), by petition j on cu^r tank'd 

from. 
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advising which, with answers, the following inter- 
locutor was pronounced by a majority of one judge : 
“ The lords having resumed consideration of this 
“ petition, and advisea the same, with the answers 
** thereto — They refuse the prayer of the said peti- 
*' tion, and adhere,” &c. 

A new petition, and additional petition, were 
presented by the appellant ; on advising which, the 
following judgment was pronounced : “ The lords 
“ having resumed consideration of this petition and 
“ additional petition, and advised the same, with the 
** answers thereto, and excerpts from the books of 
“ the Glasgow glasswork company, for both parties — 
“ Refuse the desire of the said petition, and adhere 
" to their former interlocutors.” 

Against these several interlocutors, the appeal 
was presented. 

For the appellant. 

For the respondents. 

In the course of the argument the Lord Chan- 
cellor observed, that, when the stock account was 
first opened, the appellant was debited and credited 
for the same amount, or supposed value of stock, 
viz. 625/. j and asked, whether he was charged in 
subsequent accounts on the same principle? and 
whether it was a substantial credit, or only for the 
purposes of calculation ? At first (he remarked) it 
clearly was so merely ; and he put the further ques- 
tion, When afterwards the partnership credited the 
appellant with five eighty-fifths of the stock, whether 
they debited him, per contra, in the same fraction ? 

The Lord Chancellor also asked. Whether it was 
contended that the appellant was to have no salary. 
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if the loss in any one year amounted to a sum which 
would exceed his salary? or what he, would receive 
if there was no profit ? It was^nswered, that in both 
cases he would receive his salary ; upon which 
answer the Lord Chancellor remarked, thdt in such 
view the other partners would be losers. He then 
added the following observations : 

The Court of Session, in the former case, com- 
puted the salary on the supposition that the appellant 
was to have a share of profit as a partner, which 
appears from the dicta of Lords Balmuto and Bal- 
graith. The declaratory clause provided, that on the 
decease or bankruptcy of any of the partners, their 
shares should devolve to the partnership to which 
they originally belonged, and of which the deceased 
or bankrupt parties were partners, paying an equi-* 
valent to their representatives. Now Geddes was 
no partner in either of those partnerships. Suppose 
he had died within six months, what could his re- 
presentatives have claimed ? In the former case my 
opinion was, that he was entitled to /. a -year only 

as salary, and to no further remuneration, upon the 
ground that he claimed and was entitled to a share 
in the profits; nothing having been suggested or 
contemplated as to losses. 

The Lord Chancellor, after stating shortly the Motion for 
judgments against which the appeal was brought, 
proceeded as follows : — 

The question in this cause is, whether the Lord Or- 
dinary and the court were right or not in finding that 
Geddes was liable, under the circumstances of the case, 
for his share of the loss as a partner. I observe, that 
when the judgment of the court was given, it was pro- 
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*8go. nounced by what we are accustomed to hear termed 
geodes b Y the bar, the narrowest possible majority, that is, 

wailace tW0 j U( % cs werc opinion that he was not liable 
for loss as a partner, three of. them were of opinion 
that he was liable ; and the question is, under all 
the circumstances of the case, whether that judg- 
ment is or is not right. It appears, that by an 
instrument, executed in 1786, this partnership 
was formed. Geddes had formerly been a species 
of manager in another glasswork concern j but 
when these two concerns formed one partnership, 
they executed this bond of co-partnership. It is 
entered into by Peter Murdock and several other 
persons, stating themselves to be all partners in the 
company carried on under the firm of Murdock, 
Warroch, & Co. ; likewise, James Dunlop and several 
other persons, all partners in the company, carried 
on under the firm of Dumbarton Glasswork Com- 
pany j the whole of the above, being now partners 
in the company carried on under the firm of the 
Glasgow Bottlework Company, on the first part ; and 
Patrick Colquhoun and several other persons, all 
partners in the company at present carried on under 
the firm of Hamilton, Brown, Wallace, & Co. at 
Verreville, on the second part ; and John Geddes, 
at present manager of the Glasgow bottlework com- 
pany, of the third part. 

In a case, in which the question is, whether Geddes 
was a partner, and not only a partner with respect to 
the world, but in what relation he stood as a partner 
with reference to this co-partnery, it is not immaterial 
to observe, that though he is unquestionably a partner 
to some purposes, yet he is treated, in the very descrip- 
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tion of the parties to this instrument, as an individual 
of the third part, separate from those of the first and ^ 
second parts. Then thisinstrument,prodeeds to state, 
that “ whereas the said two companies have judged it 
“ to be for their mutual advantage to form a junction, 

“ and enter into a co-partnership together, for the 
“ purpose of manufacturing glass, Jn such branches 
“ as they shall afterwards think best for their interest; 
“ they have agreed, and they hereby do agree, to the 
“ following articles, as the fundamental rules and 
“ regulations of the said co-partnership, and which 
“ are hereby declared to be the conditions under 
“ which the said junction is made and this co- 
“ partnery formed, and which the whole partners 
** bind and oblige tliemselves, their heirs, executors 
“ and successors to conform to and implement to 
“ each other : First, the firm of the company shall 
“ be, the Glasgow Glasswork Company, which shall 
** not be used but for their behoof, and such ma- 
“ nager only as they shall appoint shall have power 
*' to sign the name. Second, the said co-partnership 
“ shall continue and endure for the period of nine 
“ years complete, from the 1 st day of June next, when 
“ the junction shall take place: and it is likewise hcrc- 
“ by declared, that the capital stock to be employed 
“ therein by the partners shall extend to 12,000 1. 
“ sterling, two-thirds of which shall be advanced by the 
“ partners, according to their respective shares after- 
“ mentioned, and one-third may be borrowed, on 
“ the joint securities of the company. ** Now these 
words appear to me to be material to be attended 
to • ** two-thirds of which shall be advanced by the 
“ parties, according to their respective shares after- 
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“ mentioned^ and one-thirdmay be borrowed, on the 
“ joint security of the company.** With respect to 
what thus apf>eargfto b| advanced by this agreement 
afhong the partners, according to their respective 
shares after-mentioned, I have mistaken the facts of 
tjbis case altogether, if I am not at liberty to state, 
that Geddes unquestionably (though in a sense a 
partner) could not be considered as, one of those 
partners who was to advance any part of the two- 
thirds, according to their respective shares after- 
mentioned. I take it to be a fact, that Geddes 
was to contribute nothing of He capital ; and it 
becomes material therefore to observe, that the 
words “ the partners in this bond qf co-partnery,’* 
must be construed, in reference to the subject 
matter of the clause in which it is used. The 
partners who are to contribute according to their 
respective shares, must be those partners who were 
to contribute some share of the capital, and Geddes 
was not to contribute any share of the capital. 

These articles further provide, that “ in the said 
“ capital stock of 1 2,000 /. sterling, the partners shall 
V be interested in the profit or loss in the following 
“ proportions j namely, the partners,: under the firm 
“ of the Glasgow bottlework company, eight seven- 
“ teenths ; and the partners, under the firm of Ha- 
M milton, Brown, Wallace, & Co. eight seventeenth 
“ shares 5 and the said John Geddes one seventeenth 
M share.** Under this clause, which is the third 
article in the bond of co-partnery, it is insisted, that 
Geddes was to be liable to loss as well asprofit.; and this 
is the clause upon which, in addition to docquets and 
entries in the books of th^ompany, &c. the Court 
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of Session held, that he was not merely entitled to v 

profit but liable to loss. Now, that these words do, 

F , a . , * 

in the most express terms, fcgider ipm liable to loss, 

there can^be no doubt, ''but you are to take the whole 
of this instrument .together, and^yotf are not only to 
look at the whole of this instrume^ together, but 
you are to look at the transactions of the parties ; 
for, whatever maybe the Hhguageof a partnership 
deed, the dealings and y transactions among the 
partners may be such as to amount to distinct evidence 
that some of the articles in that partnership deed 
were waived by afPparties, and that some of the 
articles in that .deed were not to be considered as 
rules which sHould regulate the rights and duties 
of the partners. It becomes necessary therefore 
in this case, to examine accurately, not only the 
whole instrument, but what have been the dealings 
among these parties. With this view, it is ma- 
terial to consider the eighth article, by whicl^ it 
is provided, “ that on the ist of June next, each 
“ of the parties shall advance and pay in to the 
“ company’s manager, their respective proportions of 
“ stock as before mentioned ; in payment of which 
“ stock shall be reckoned the foresaid ground, houses, 
“ utensils, goods, materials, &c. as before specified, 
“ (the stock of goods at Verreville being always ex- 
“ cepted); and in case the amount of the property, 
“ belonging to either of the said two companies shall 
“ exceed their* respective proportions of stock, the 
“ overplus shall be repaid to them by the united com- 
“ pany, by granting them bills for the same, payable 
** in six or nine months, with interest thereon from 
“the ist day of June n0k, the date of the Junction.” 
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* 82Q - t Here is another clause purporting to relate to all 
c£dd£s ’ partners, which cgn have no relation, as it seems 
to*me. to Geddes,*%ecause he was not to contribute 
' “ any part orthis capital. 

yhe fifteenth clause is expressed in these words, 
‘^lalthouglb, bj this contract, John Geddes is 
admitted a jpaftner, angi holds one seventeenth 
share in tliis company, *<^ct, it is expressly declared 
“ and understood, to be ifhder the conditions and 
** restrictions more particularly specified in an agrec- 
“ ment of this date, made and entered into between 
*f Mm and the company, and to which all the parties 
“ hereto bind and oblige thcmselvesto conform.** It 
is quite clear, from this fifteenth artifjf, that Geddes 
was to be, in some Sense, a qualified partner ; in 
what sense and with what qualifications is to be 
collected from an agreement of even date ; and, it 
will be in your recollection, that there wad an instru- 
m^t which Geddes firmly denied to be an agree- 
ment of even date, which the other parties asserted 
to be an agreement of even date, and the substance 
of which I shall have occasion to state.* 

This bond of co-partnership bping executed, and 
this unexecuted agi cement, either being or not being 
the agreement, meant to be referred to fey the 
fifteenth article, the parties go on dealing' in partner- 
ship from 1786 to 1792. It is undoubtedly tube 
looked at as a circumstance of evidence, that in Several 
instances Geddes’s name is put into |ecurities given 
by the company as a body. lie, acting as one of 
the partners in the partnership, is unquestionably a 
partner with respect to all the rest of the world ; and 
from the (Circumstance of hi|j|pihing in the securities. 
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(a circumstance that happens every day where a man 
is not a partner for loss), it must be admitted, that he 
was clearly and undoubtedly* parlner as to the world 
for loss ; but the question here is, whether he was 
a partner as between himself, a$|d his partners, for 
loss as well as for profit. He 'contends, that he was 
entitled to so much a ^year fbt salary, that he 
was likewise to have the inducement o£ sharing a 
seventeenth of the profits, if there were any profits; 
but if there were no profits, and the thing was on 
the whole a losing, concern, that he was not to be 
liable, as between himself and his partners, to pay 
part of that Joss. It struck me very early in the 
argument, as a very singular thing, if he was tt» be 
so liable; because if, as manager he was to have 
a salary, (put it so, that he was to have l oo /. a year 
as a salary j) and there was a loss in the course of the 
year of 1,700 /. and he was to bear his proportion 
of that loss as between the partners, that proportion 
being joq 7. he could not get one shilling of his 
salary. 

Similar difficulties run through the whole deed. 

Without entering into particulars, 1 observe, that 
there was an end of this partnership about the year 
1 792,‘xand it is -reasonable to suppose, that, in the 
year 1792, ivhen the partners were about to dissolve 
all connection with each . other, they should have 
contemplated the obligations they were under to 
each other, ai^l the demands they would have on 
each other. 

The law, as I apprehend, is, that the trans- 
actions of partners are always to be looked at, in 
order that you may determine between tWfcm, even 
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182 °- against the written articles, what clauses in those ar- 
0F.DDE3 ticles will not bind them, provided those transactions 
v - affprd.a higher probability, amounting almost to de- 
monstration. Taking that to be the law, it appears 
to me, notwithstanding;.,, all the difficulties which be- 
long to certain*, transactions, which arc stated as 
having taken plafce whiles the partnership existed 
between 1786 and 1 792, that the transactions after 
1792 are such in their nature, that, consistently 
with the safety and the interests of mankind, it is 
impossible to permit these copartners after those 
transactions, in my judgment, to say that Geddes 
was a partner with them for loss v . Observe what 
those transactions are : Geddes brings them into 
court in 1792, demanding from them his salary; 
what do they do upon this ? they refer the matter 
to arbitration — that arbitration goes off'; they refer 
it to arbitration again — that arbitration goes off*. 
Ha them brings an action in the Court of Session, 
in order to have his salary calculated, estimated and 
paid; the parties proceed in the Court ^Session, 
until a judgment is obtained in "that Court, that .the 
appellant is entitled to such a sum of pipney/ There 
is then an appeal to this House. In th& petitions 
of ,appeal he is represented .as a partner without 
capital, — those are the very words which are usecf in 
some of the petitions; and your Lordships affirmed 
that judgment of the Court of Session. 

The first demand in any tenable form, that he 
should be liable to loss, w as made in a suit instituted 
in the Court of Session, in Scotland, in the year 
1807, that is fifteen years after this partnership was 
dissolved," anct in the mean time, he was suing them 
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for the amount of his salary, a claim upon which 
they would have been entitled to have said : If you 
establish your right to this salary, you q#*e, on the 
other hand, liable to us for so much loss; therefore, 
calculate it as you will, you cannot be entitled to 
demand anything, or, at all events, not «o much. 

The first intimation of* a claim *ipon"him jyas in 
the year 1 798, six years after the partnership was 
dissolved, when one of the partners wrote a letter to 
him, insisting that he was liable to losses in partner- 
ship. He wrote in. answer : I was not a partner in 
capital, I am hot liable. With that exception, they 
did not make a demand upon him, in a form in 
which he could resist it, until the year 1 807, fifteen 
years after the partnership was dissolved ; it appear- 
ing that, in the mean time, there were statements 
made out of the different proportions of the various 
shares, (amounting, I think, in the whole to eighty,)' 
in which persons were supposed to have an interest 
in the stock/ and his name never occurred in any ' 
one of them. 

Now, it is true, that during the existence of the 
partnership there are to be found doequets, there 
are to be found statements, and there are to be 
found writings, from which you would infer that 
he was a partner, both for profit and for loss. But 
looking at the whole of these entries, as be had no 
interest whatever in the capital, it is as impossible 
that many of those entries can refer to him, though 
he w'as a partner, as it is that some of those clauses 
in this instrument of co-partnery could refer to 
him. He was a partner capable of being dis- 
miss ed at any time; he -was a partner having no 
right to draw out any part of the stock, for he had 
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1820. no stock in it ; and therefore the terms which are 

v 

geddes used lead forcibly, according to my notion, to the 
Wallace conclusion, that though he was a partner, he was, in 
some qualified sense, a partner different from the 
sense in which the other partners were interested j 
and if he had thought proper to quit the partnership, 
if he had died, or become a bankrupt, the provisions, 
with respect to death or bankruptcy, could not have 
applied to him as they would have applied to all the 
other partners in this co-partnery concern ; but, on 
the contrary, he stands distinguished from first- to 
last in the nature of his interest. 

In the course of dealings among men, there are a 
great many things done, some with more, some with 
less; regularity j some with more, some with less, 
irregularity ; and men, before they quarrel, are much 
too apt to suppose they shall be set right easily when 
they happen to quarrel ; ' but I wish to ask this ques- 
tion : .How happened it, that if tfcis partnership was 
dissolved in 1 792, no special demand should be 
made upon the appellant, I say special demand, till 
1807? fifteen years afterwards. The reasons they 
attempt to give in this case appear to me the most 
futile and ridiculous possible: They say, so long as 
the amount of his salary could not be ascertained, 
they had no reason to talk about losses ; then, I ask, 
why did they, in the letter of 1 798, talk about losses ; 
and what signifies it, whether it was ascertained, 
if they had a single demand, which would ex- 
tinguish, or pro tanto extinguish, that salary. It 
appears to me utterly impossible that that could be 
the reason on which they acted ; but besides, they 
impute to him the receiving, as he actually did 
receive, some sums of money after he left the part- 
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nership - - they paid him sums of money after he 
left the partnership ; and you will recollect in the " 
former cause we had notices of that fact. If he 
was liable to losses for the partnership, and they 
contemplated them as due from him, is it possible 
they could have paid this, and n^t have demanded 
the losses ? 

The case has difficulties and peculiarities upon 
the bond of eo-partnery itself. It has many diffi- 
culties and peculiarities with respect to an agree- 
ment, which is referred to by the fifteenth article of 
the bohd of co-partnery; one of the parties having 
contended that a certain paper, unexecuted and un- 
signed, is that agreement ; which is denied by the 
other party, the appellant. It is undeniable on the 
face of this bond of co-partnery itself, that he was 
to be, in some qualified sense, a co-partner; but 
then it is said, as this deed was never executed, 
he must be taken to be a partner in the sense 
in which other persons were ; I say, that is impos- 
sible from some other parts of that deed of co- 
partnery j and with respect to the doequets and entries 
to which I have been referring, they admit of this 
explanation : that they must be taken to apply to 
those partners, and those partners only, who had 
part of the stock belonging to them, and who were 
to be dealt with, in case of bankruptcy or death, 
according to principles which do not apply to this 
person. 

I say further, th^t if you had found unequivocal 
proof in the transactions, during the partnership, 
that' he was to be considered a partner, liable to his 
shar e of profit and loss ; supposing the articles, 
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clearly and unequivocally to express that hew as to 
be liable to loss, he would, upon the construction of 
the articles, and by inference from hi& conduct, have 
been liable to loss ; but even if the case did amount 
to that unequivocal proof, (which it does not,) the 
subsequent transactions might have so weakened and 
destroyed that proof, that you could not act fifteen 
years afterwards upon the effect of any such trans- 
actions as those. For the conduct of these persons, 
from 179 2 down to 1S07, is a conduct from which 
you would b6 authorized to infer that they never did, 
prior to 1792, or in 1792, draw those inferences 
from those transactions which they wish you in 1820 
to draw from those transactions. 

It is, therefore, on the ground of the subse- 
quent transactions that I entertain the opinion very 
confidently, (I must say, at the same time, very 
humbly differing from the majority of the Court,) 
that no jury in this country could have been brought 
to find tins man a partner on this suit, institu- 
ted in 1 807 j and therefore I move the House, — 
To find that Mr. Geddcs ought .not to be con- 
sidered, as between him and his partners, as a 
partner liable to any share of loss; and, with that 
finding, to remit the cause to the Court of Session, 
to do in it what is right and consistent with that 
finding. 

24 July 1820. 

Trie Lords find the Appellant ought not to be consi- 
dered, as between him and Ins partners, as a partner 
liable to any share of loss ; and With this finding, it is 
ordered that the cause be remitted to the Court of Session, 
lo do as is just and consistent with this finding. 
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ON APPLAL F ROM 1 HE CQUIll OF SESMON. 


Richard Hoi onus and James 
Tyiler, Cleiks to the Signet, 
designing themselves Trustees, . ,, 

nominated and appointed by the r an s * 

deceased Colonel Willi a u Dick- 
son df Kilbucho, 

Joii$ Dickson, Esq. Advocate,! , 

now of Kilbucho, - - -f Respondent. 


■} 


A pursuei, asseitmg in an action of dcclaiatur aright as 
unlimited hai of lands, has powei to execute, and is v 
bound by a deed of entail icstnctmg his estate to a 
lifc-i < lit. 

A tiansaction between parties dealing upon a doubtful 
question as to then lights, if it be not tainted with 
fiaud, will Ik upheld, although one of the parties, bring 
an advocite and biothc 1 of the otliei party, acted 
geneially in the tiansaction as the legal adviser of the 
othei party 

/. being seised of lands in Scotland, executes a deed, 
vesting the lands in tnistees for sale to pry debts, 
and afteiwaids to manage the lesulue of the lands 
until, by accumulation of lcnts, they could purchase 
an equivalent in lands m the place of those winch 
should be sold , and he dnected that an annuity 
of 100 / foi life should be paid to D. his brother and 
heir at law, and a like annuity to W . the son of D . , 
and when the purposes of the trust should be accom- 
plished, the trustees were to devest themselves of the 
estate m favour of such person as at that time might be 
the eldest son of Ji.and his heir; /. had nevci completed 
his title to the lands, and D. not being satisfied with 
the provisions of the trust, served himself heir to his 
father, passing by his brother 1. and brought an action 
to reduce the deed of trust. 
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A judicial sequestration of the estate was the conse* 
quence of this action, and other matters in litigation 
respecting the estate. . 

In order to settle all disputes, the parties interested, 
including D. and W. executed a deed, submitting all 
differences to the award of chosen arbitrators. The 
deed, among other things, empowered the arbitrators 
to determine “ in # what manner, to what series of heirs, 
and under what conditions, &c. the lands should be 
settled. 

The arbitrators, by their award, directed that D. and W. 
should execute, as to the lands not sold, a tailzie and 
strict settlement in favour of D. in life-rent, and W. 
and the heirs male of his body in fee, whom failing, &c. 
with the clauses prohibitory, Sac. contained iri a scroll, 
&c. and particularly that the life-rent of D. should be 
charged with the payment of an annuity of 250/. 
to W. which should be a real burden on the lands. . 

D. and W. executed a deed of entail accordingly; but D. 
refusing 'to deliver it, another deed of similar import was 
was drawn up and executed by IF. only, to whom the 
trustees executed a deed of renunciation and disponed 
the lands ; D. having previously, by order of the 
arbiters, conveyed to the trustees upon his claim 
of right as heir, and to perfect their title. 

The entail contained the usual prohibition against selling 
the estate. 

Upon failure of issue of W. the lands by this new entail 
were limited to ./. /). next brother of W. The en- 
tail was exocnted in 1776. 

In 1785, D. being dead, and IF. being in possession of 
the lands, and claiming a right, notwithstanding the 
entail, to sell for payment of debts, conveyed the lands 
to a trustee for that purpose ; and the trustee having 
accordingly contracted with a purchaser, an action of 
declarator was raised by IF. and the purchaser against 
D. and the other heirs of entail, concluding to have 
it declared that the lands were liable to the trust for 
.ttyprpayment of debts, and the decree of the Court 
was according to the conclusion of the summons. 

In the year 1808, TF. being embarrassed and in debt, 
advertised all the lands, except one farm and a few 
parks, with the mansion, for sale. Whereupon J. D. 
remonstrated, and having threatened to prosecute, 
«U behalf of himself and the other heirs of entail, a 



ON APPEALS AND WRITS OF ERROR. 

declarator of irritancy , a compromise was effected on 
the terms that a sufficient part of the lands should be v 
sold to discharge the debts of W., and that of the lands 
remaining unsold, a new entail should be made, re- 
stricting the estate of W. to a life-rent, and giving to 
J. D. and the heirs of the former entail, estates in tail 
general. * t 

In this transaction W. had no legal adviser but his 
brother J. D., who was an advocate, and had usually 
acted in that capacity towards W. 

The deed of entail was drawn up under the direction of, 
and settled by J. D. It contained a recital of the former 
entail ; a statement of former sales of parts of the lands 
by W. that he had thereby become liable to a declara- 
tor of contravention of irritancy at the suit of J. D., 
but-' that he had agreed, for the accommodation of W., 
not to object to the sales already made, nor prosecute 
his right of action, on condition that W . would exe- 
cute the deed ; and upon this recital, W. thereby 
limited the lands unsold to himself in life-rent, and to 
J. D. in fee, and the heirs male of his body, whom 
failing, to the heirs female of his body, &c. .. 

This deed was accordingly executed by W., but he be- 
coming again embarrassed and involved in debt, at 
the instance of his creditors, brought an action to 
reduce this deed of entail, on the ground of fraud, 
want of power, &c. The Court below held that W. 
had power to execute the deed, that it was delivered 
and irrevocable, that there was no legal ground to 
set it aside ; and that it did not appear, from the 
tenor of the deed or collateral evidence, that W. was 
improperly or fraudulently induced to execute it. — 
This judgment was affirmed on appeal. 
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XHE object of this suit was to reduce a deed, of 

entail, and annul a transaction which took place 

under the following circumstances : 

In the year 1767. John Dickson, being seised of Tru f tr ? ec ‘* 

. , , „ . , 0 , . . nwule in 1767, 

the lands of Kilbucho, executed a trust-deed zn by John Dick- 

favour of the Eazl of Hyndford and others, wherein, ,on * 
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after mentioning the destination of the estate, he 
added a clause referring to a future deed which he 
meant to execute, “ Containing such other destina- 
“ tion, and under such burdens, conditions, pro- 
“ visions, restrictions and limitations, as I may here- 
“ after appoint to be : therein inserted, by any writing 
“ under my hand.*’ This puipose was not executed; 
for Mr. Dickson died suddenly, in the beginning 
of December, in the same year. 

By the deed of trust, the trustees were directed to 
sell such part of the estate as might be necessary to 
pay the debts affe&ting it , and thereafter they were to 
continue their management, till, by accumulating 
the rents of the remaining part of the estate, they 
could purchase lands yielding a rent equal to the 
rent of the lands which might be sold. In the 
mean time David Dickson, the brother and heir- 
at-law of John Dickson, was to be allowed an an- 
nuity of 100/. ; and a similar allowance of 100/. 
was to be given to William, who was the original 
pursuer pf this action, and then the eldest son and 
heir of David ; and when all the purposes of the 
trust were accomplished, the trustees w ere to denude 
(devest) themselves of the estate, in favour of what- 
ever person might be the eldest son and heir of 
David Dickson at the time. John Dickson, the 
maker of this trust-deed, bequeathed various lega- 
cies and annuities, and died considerably in debt, 
whi|jt rendered it probable that the trust would be 
of some continuance. 

These circumstances induced David Dickson to 
serve himself heir to his father William, and there- 
upon raised an action of reduction for setting aside 
the trust-deed of his brother John, who had never 
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completed his titles to the estate. In consequence of 
this action, and other subjects of litigation respecting 
the estate, which occasioned a judicial sequestration, 
a plan was devised for submitting to arbitration all 
the matters in dispute between the parties interested 
in the estate. 



The deed of submission empowered the arbiters 
“ to direct what steps should be taken by the parties 1771. 

“ for denuding (devesting) the trustees, named by 
“ the said deceased John Dickson, of the lands, 

“ estate, and other subjects which belonged to him, 

“ and for removing the sequestration thereof.” It 
also empowered them “ to appoint such parts of 
“ said estate or other subjects to be sold, as they 
“ shall think necessary, for payment, of the debts 
“ affecting the same,” &c. j also *“ to determine 
“ what provisions shall be settled on- the younger 
“ children of the said Mr. David Dickson, and in 
“ what manner the same shall be secured and 
further, “ to determine in what manner, to what 
“ series of heirs, and under what burdens, limita- 
“ tions, conditions, prohibitory, irritant and rcso- 
“ lutive clauses, the said lands and estate, or what 


“ part thereof may remain unsold, shall be settled j 
“ and in general to determine and appoint every 
“ thing to be done, of or concerning the lands, 

“ estate, and other subjects, heritable or moveable, 

“ that belonged to the said deceased John Dickson, * 
“ which the said arbiters, or either of them, jp case 
** of the death or non-acceptance of the other, or 
“ which the said oversman may judge fit and neces- 
“ sary to be done for the interest of the said parties, 

“ and a final and amicable settlement of their whole 


“ family affairs.” 
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( , Mr. David Dickson, as the heir-at-law, and his 
eldest son William Dickson, as the first expectant 
heir under the trust-deed, were, in point of form, 
the only persons named as parties to this submission, 
and who executed it ; but the trustees required the 
approbation and discharge of every creditor and 
legatee upon the estate, which was to be obtained 
in consideration of David Dickson and his eldest 
son, jointly, giving new heritable securities; and at the 
same time conveying to a trustee the separate estate 
of Culter, &c. ‘for the purpose of paying off the 
debts. In the second place, the direct sanction of 
at least the immediate substitute heirs under the 
trust-deed was required; and, in the third place, 
that the residue of the estate should be freed from 
debt, and completely secured by a strict entail. 

Dr. Michael Dickson, who was a younger brother 
of David Dickson, and a creditor to a considerable 
amount, having refused to accede to the arrange- 
ment, in order to remove this obstacle, the respon- 
dent, with his younger brother David, and another 
person at the respondent’s request, concurred in 
granting a bond to the trustees for a sum of 3,000 1 . 

The preliminaries having been arranged, a decree- 
arbitral was pronounced, and the trustees executed 
a conveyance in terms of the trust. These deeds 
are both dated nth August 177 5, and refer to each 
other. The decree-arbitral, instead of the annuity 
of lap'. allowed by the trust-deed, awarded to Mr. 
David Dickson the life-rent of the whole estate, sub- 
ject to the charge of an annuity in favour of his son ; 
and instead of the annuity of 100 /. to his eldest 
son, the sum of 350/. charged upon the father’s life- 
estate, was given to him during his father’s life, and 
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upon his father’s decease, an estate to him and the i8ao. 
heirs male of his body. It contained the following v 

finding as to the execution of a deed of entail : v. 

“ We having now considered the particular situ- D,CKSOK * 
“ ation and circumstances of the estate ofKilbucho, Au6 ' ll * 

“ and of the said Mr. David and William Dickson, order*^*** 
“ and the several particulars relative thereto, which 
“ have been laid before us, and being desirous, so 
“ far as possible, to preserve for the family such 
“ parts of the estate as the situation of affairs will 
“ permit, &c. decern and ordain the said Mr. David 
“ and William Dickson, for their respective rights 
“ and interests, on or before the 1st day of October 
“ next, to execute a tailzie and strict settlement of 
“ the lands and barony of Kilbucho, in favour of*the 
“ said Mr. David Dickson in life-rent, and the said 
“ William Dickson and the heirs male of his Body 
“ in fee, whom failing, to the other heirs mentioned 
“ in a scroll of the said tailzie signed by us df the 
“ date hereof, as relative to this decree-arbitral, 

“ and with and under the whole conditions, pro- 
“ visions, clauses, prohibitory, irritant and reso- 
“ lutive, contained in the said scroll ; and parti- 
“ cularly with and under this condition, that the 
“ life-rent right of the said Mr. David Dickson 
“ shall be burdened with the payment of a free 
“ annuity to the said William Dickson of 2 50/. 

“ sterling money yearly, at two terms in the year, 

** Whitsunday and Martinmas, by equal portions, 

“ beginniftg the first term’s payment at the term of 
“ Martinmas next, for the half year preceding, and 
“ so to continue during the life of the said Mr. 

“ David Dickson ; and which annuity shall be a real 
“ burden upon the lands and estate contained in 
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“ the said entail $ and the said William Dickson, 
“ in case the same is ’not regularly paid to him, 
“ shall have- access to the rents of the said estate 
“ to the exjtent of what is unpaid, notwithstanding 
“ the life-rent disponed to the said Mr. David Dick- 
** son : but it shall be declared by the said entail, 
“ that although the said William Dickson shall have 
“ access to the rents of the estate for payment of 
“ the above annuity, yet that the by-gones of such 
“ annuity shall not be the ground of any adjudication 
“ of the property of the said entailed estate ; and 
“ We decern and ordain the said parties to put the 
“ said eijtall^upon record in the register of tailzies, 
“ and^to Complete the same by charter and infeft- 
** indent, as soon as the same can be properly done.** 

.T^e trustees executed their deed of renunciation 
and coriVeyance on the same dajfe as the decree- 
arbitral, >• but it was not delivered ti|J the entail was 
, executed. 

This deed of entail was executed by David Dick- 
son and his son W T illiam ; but David haying pre- 
viously executed an entail, which is still extant, 
refused to deliver up the new one. 

In consequence of this refusal, some delay took 
place ; and as the trustees would not give up their 
*deed of renunciation till the entail was also delivered 
up, another copy of the deed of chtail was prepared 
and executed by W illiam alone, who, being formally 
the djpjonee of the trustees, was sufficiently in titulo 
to execute the entail alone. The deed was accord- 
ingly so executed. It proceeded expressly upon the 
decree-arbitrafP&and Contained all the usual prohi-_ 
bitory, irritant and resolutive clauses, and was 
executed according to the" statute 1685, ch. 22. 
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John Dickson, who executed the trust-deed, not 
having completed his titles t® the estate, the right 
of his trustees was incomplete, especially as David 
had served himself hqjr to his father, posing by his 
brother John. In order to rejpove this' objection, 

David, by order of the arbiters, conveyecPthe lands to 
the trustees. The trustees then coifveyed to William, 
and he, by order of the arbiters, executed the entail. 

The entail contained the following projsision : Prohibition 
“ It shall not be in the power pf me, the said Mil- asaiust sellin 5* 
“ liam Dickson, or any of the heirs, qf entail sue- 
“ ceeding in the said lands and estate, to gellj 
“alienate, or impignorate the same, or.ariy part 
“ thereof, either irredeemably or under reve^siop, 

“ or to burden the same in whole or in part, wim 
“ any debts, or any other burden, incumbrance, Or 
“ servitude whatsoever.”’ 

The irritant clause, which is coupled with ■$. pro- irritant and 
vision, binding William Dickson and the heirs °f minuses VB 
entail to redeem adjudications or other legal dili- 
gence, is thus expressed : “ in case of our failing" 

“ to redeem accordingly, wc shall forfeit and lose 
“ our right to the lands and estate above disponed, 

“ &c„ ; and with and under this irritancy, as it is 
“ hereby conditioned and provided, that in case 1, 

“ the said' William Dickson, or any of the heirs suc- 
“ ceeding to the lands and estate before disponed, 

“ shall contravene the before written conditions, 

“ provisions, restrictions and limitations therein c?pn- 
“ tained, or any of them, tliat is, shall fail or neglect 
“ to obey or perform the said other conditions and 
“ provisions, and each onmem, or shallot contrary 
“ to the said other limitations or restrictions, or any 
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“oftheip, then and in either of these cases, I the 
** said William Dickaoni or ^any other person or 
“ persons so contravening, shall, for ourselves only, 
** am it, lose, and forfeit all rig|it, title and interest 
“ which we have to* the lands and estate before dis- 
*' poned, ai& as such right shall become void and 
“ extinct, so the 'Said lands shall devolve, accresce 
“ and belong to the next heir appointed to succeed, 
“ although descended of the contravener*s own body, 
“ if capable to possess and enjoy the said lands and 
“ estate, in the same manner as if the contravener 
“ were naturally dead, and had died before contra- 
“ vention.” . . 

The concluding clause- of the entail wasm these 
words : “ And lastly, I hereby authorize the said 
“ Mr. John Dickson, or any of the substitutes above 
named, to apply to the Court of Session to have 
“ this present tailzie judicially*recorded, in terms 
“ of the act of parliament.” The deed was accord- 
ingly, on the 13th of February 1776, recorded upon 
a petition by the respondent, Mr. John Dickson, the 
first substitute, and thereby completed^ agreeably 
to all the forms which are required by the law of 


Scotland. 

For several years after the trustees deeded, 
the respondent managed the estate as factoJjboth 
for his father, Mr. David Dickson, and fcj his 
brother William, who was the pursuer of the present 
action in the Court of Session. In March 1779, 
the pursuer vvenfc in the army to America, and the 
respondent then accepted . from him a commission 
and factor^Under which^ managed all his affairs 
in, Great Britain, both before the father's death, which 
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took place m 1780, and afterwards until the respon- 
dent’s return at tjje peace. 

In consequence of the embarrassment of liis 
brother’s affairs, and soon after his Ajturn, the re- 
spondent resigned the factory,#)*! commission. But 
previous thereto he raised an aption before the Court 
of Session, under a power reserved in the deed of 
entail, for selling as much of the estate of Kilbucho 
as .was necessary to relieve his brother from* some 
debts whifch were a burdcQ upon the entail. # By 
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the decree of the Court, in tliis action, it was found, J? ocree of,,,e 

’ * ’ 'Court HS to 

“ that the purser must lay out any surplus price of bill pli^ pure. 
“ the said lands, when sold, at the sight of and to Dcc ' 1(i ’ 1 


** the satisfaction of the heirs of entail, in the precise 


** terms* of the said disposition and entail.” 


Upon the sale there was a .4hq)Ius of Goo/, which 
was not applied ill terms of the decree, but appro- 
priated to his own use by William Dickson; who 
being involved in debt, soon afterwards conveyed 
the estate to John Loch, in trust, with power to sell 
the whole Of part for payment of his creditors. 

Under tnfl power, a part of the estate was sold 
by Mr. Loch to a Mr. Cunningham. Whereupon 
an action of declarator was brought in the Court 
of SessitHi by William Dickson, and Mr. Loch, as 
his trustee, to have it declared that they had power 
to make such sale ; and at the same time, a bill of 
suspension was presented by Mr. Cunningham, the 
purchaser, to delay payment of the price until the 
judgment of the Court, as to the right of siting, 
was obtained. 


VOL. II. 
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In that action the respondent was called with the 
other heirs of entail ; but the suit, (as represented 
by the ‘ respondent), was entirely amicable, and the 
expenseon both sides was paid by William Dickson. 
The information, jn name of the heirs of entail, 
though it did not oppose the sale then contemplated, 
sought some seoarity against further sales. The 
concluding paragraph was in these words : Upon 
“ the whole, the defenders hope your lordships will 
“ be inclined to sustain the entail in question, even 
“ against the pursuer’s creditors. But if, on the 
“ contrary, this fair' onerous, and necessary deed 
“ shall be found ineffectual against creditors, they 
“ trust that it will at least he effectual against the 
“ pursuer.” 

The information for William Dickson stated, 
that the question was not between him and the 
heirs of entail, but a question with his onerous 
creditors, viz. : “ Whether this deed of entail may 
“ be considered a gratuitous or onerous deed in 
“ any question betwixt the pursuer and the heirs of 
“ tailzie alone, will not affect the present question, 
“ which is a ease with the onerous creditors of the 
“ pursuer, who insist, by their trustee, that the 
** onerous debts and deeds of William .Dickson, 
“ the maker of the entail, must be effectual against 
“ his estate.” 

The summons concluded, “ that it should be de- 
“ dared, that the trust-deed granted by William 
“ Dkkson to John Loch affects the lands for pay- 
“ ment of the debts therein mentioned, and other 
“ debts,* 
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When the cause came into Court, in tlic year v 
1786, Lord Braxficld observed, “ that the arbiters 
“ designed to bind William Dickson, but they did 
** not take the right way. They should have re- 
<J stricted his right to a life-rent ; for so long as lie 
“ holds the fee of the property his debts must affect 
“ it.” This opinion was adopted by the Court ; 
and upon the acquiescence of the heirs of entail 
a decree was made, corresponding with the con- 
clusion of the summons. 


HOTCUklS 


mi KSiON# 


This decision was not satisfactory to the purchaser, 
who refused to pay the price unless a judgment of the 
House of Lords was obtained. Upon this objection, to 
avoid expense and delay, it was proposed, and upon 
conference agreed, that the respondent should concur 
with William Dickson in granting the disposition ; 
and a conveyance also was granted to the purchaser 
of the whole of the remainder of the estate, in real 
warrandice. 


In the year 1 809, William Dickson, having in- Further sale 
curved new, debts, in order to relieve himself pro- 111 ,0oy ‘ 
posed to sell a further part of the estate ; whereupon 
the respondent intimated to his brother his intention 
(on behalf of the heirs of entail) to prosecute a de- 
clarator of irritancy, which, though it might not 
prevent the sale then intended, so far as the interest 
of the creditors were concerned, yet would prevent 
any future sales, and in so far secure the interests 
of the heirs of entail. 


At the same time the respondent made a proposal Agreement 
and offer to his brother, ii$at if he would^do what the ( 

Y ll» )>:utie>. 
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Court Suggested in the year 1786, and which, agree- 
ably to the opinion then given, ought to have been 
done at the original settlement of the family affairs 
in 1, 1776, viz. restrict himself to a life-rent, the 
matter should be amicably settled without further 
trouble or expense. To this proposal William Dick- 
son assented ; and thereupon a transaction of agree- 
ment took place between the parties ; the respondent, 
as next heir of entail, assenting to the sale of part 
of the estate for the sum of 6,300/. which was to be 
applied, so far as required, in payment of the debts of 
William Dickson, and the surplus was, by the agree- 
ment, to be invested upon the trusts of the entail. 
On the other hand, William Dickson agreed to exe- 
cute a new entail, reducing his estate in the lands 
of Kilbucho to a life-rent. 

The deed creating this new entail was drawn by 
John Dickson, writer to the signet, the nephew of 
the parties to the transaction, and under the direc- 
tion of the respondent, who made in the scroll, 
as originally drawn, the marginal additions which 
appear printed in italics in the following clauses. 

1 . I bind and oblige me and my heirs and suc- 
cessors whomsoever, without the benefit of discussing 
them in order, to infeft myself in life-rent j for my 
life-rent use allenarly ; and the said John Dickson, 
and the other heirs of tailzie above-named, in fee. 
With and under the conditions, &c. 

2. In the clause which provides against the lands 
being ^affected by debt, the words in italics were mar- 
ginal additions in the hand-writing of the respon- 
dent. ** Delgfs or deeds, le<fal or voluntary, contracted 
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*^or granted by me as life-renter , or by the said 1820. 

“ John Dickson as heir, or to be contracted,” &c. 

HOTCHKIS 

3. The last addition was in the irritant and reso- *• 
lutive clause, which originally provided only for the ,UCfcM>N ’ 
case of heirs failing or neglecting to perform the con- 
ditions of the deed ; the marginal addition was, 

“ or shall act contrary to the said other limitations 
“ or restrictions, or any of them.” 

The draft was settled by the respondent, and trans- 
mitted to William Dickson ; but the respondent had 
been his ordinary legal adviser, and he had 110 other 
adviser in this transaction. 

This deed, which was shortly afterwards (1 809), 
executed, proceeded upon the following narrative 
and statement of considerations, and contained limi- 
tations to the following effect : 

“ Know all men, by these presents, that I, Briga- Preamble 
dier-gcncral William Dickson of Kilbueho, con- 
“ sidering, that by disposition and deed of entail, 

“ executed by me, dated the 27th day of January 
“ 1776, I gave and disponed, heritably and irre- 
“ deemably, to David Dickson, my father, in life- 
“ rent, and to myself in fee, and the heirs male of 
“ my body ; whom failzieing, to John Dickson, ad- 
“ vocate, my first brother, and the heirs male of his 
“ body ; whom failzieing, to the other heirs of tail- 
“ zie and provision therein particularly mentioned, 

“ All and whole the lands and barony of Kilbueho, 

“ comprehending the lands and others therein and 
** after mentioned, lying in the parish and regality 
“ of Kilbueho, and sheriffdom of Peebles, with and 
“ under the conditions, provisions, restrictions, limi- 
“ tations, exceptions, clauses prohibitory, irritant 

y 3 
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“ and resolutive, therein specified ; that notwitfi- 
“ standing thereof, I had sold a considerable part of 
“ the said lands and estate, and have thereby become 
“ liable to a declarator of contravention of irritancy, 
“ at the instance of the said John Dickson, which 
“ he might now j;aise against me ; but whereas he 
“ the said John Dickson has, for my accommodation, 
agreed not to object to the sales already made of 
“ part of the foresaid lands, for payment of certain 
“ debts contracted by me, nor to pursue any action 
“ of declarator or irritancy against me, upon con- 
“ dition of my granting the deed underwritten, for 
“ the purpose of preventing any further sales of 
“ what still remains of the estate : Therefore I have 
“ given, granted and disponed, as I do hereby, with 
“ and under the conditions, provisions, restrictions, 
“ limitations, clauses prohibitory, irritant and reso- 
u lutive, declarations and reservations after specified, 
“ give, grant and dispone, to and in favour of myself 
“ ii\ life-rent, for my life-rent use allenarly, and to 
“ the said John Dickson, my first brother, in fee, 
“ and the heirs male of his body ; whom failing, to 
** the heirs female of his body, the eldest always 
“ succeeding without division ; whom failing, to the 
** Reverend David Dickson, my next brother, and 
“ the heirs male of his body ; whom failing, to the 
“ heirs female of his body ; whom failing, to James 
** Dickson, now James Ranaldson Dickson, my 
** third brother, and the heirs male or female of his 
“ body ; whom failing, to Elizabeth Dickson, my 
“ sister, and the heirs of her body; whom all fail- 
“ ing, to the other heirs-substitute in the foresaid 
“ deed of entail, the eldest heir female always sue- 
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A ceeding without division ; and excluding heirs 
“ portioners throughout the whole course of succes- 
“ sion hereby established, heritably and irredeemably, 
“ all and whole,” &c. 

The deed contained an obligation to infcft pro- 
curatory of resignation, precept of sasine, and the 
usual prohibitory, irritant and resolutive clauses, 
against altering the order of succession, or burden- 
ing or alienating the estate. Upon this deed infef’t- 
ment was taken by the agent of William Dickson, 
and recorded in the record of sasincs. 


319 

1820. 


mmri&is 
v . 

DICKSON. 


In the year 1813, William Dickson again became 
embarrassed in his affairs ; and being pressed by his 
creditors, and advised that the entail of 1 809 was 
invalid, he raised an action to reduce that entail. 

At the same time, the appellant William Tytler 
obtained from William Dickson a minute of sale 
of the estate, raised an action of suspension against 
a threatened charge for payment of the purchasc- 
inoney, on the alleged ground that the vendor 
could not give the purchaser a proper right to the 
estate, but in truth ±0 try the validity of the entail ; 
both which actions fcame before Lord Balgray, as 
Ordinary, and were conjoined. 

OntlieGthof July 1813, the following interlocutor J».tinrn>’» 
was pronounced, “ lne .Lord Urdinary, having con- t«>r .-ippc»ie«i 
“ sidered the memorial for Colonel William Dickson 

July 0, l HI 3 , 

** of Kilbucho, charger and pursuer ; memorial for 
** James Tytler, writer to the signet, and suspender ; 

** defences for John Dickson, against the action of 
“ reduction at the instance of the said William Dick- 
“ son : In respect that the pursuer and charger 
“ asserts and maintains, that he was unlimited liar 

v 4 
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“ of the estate of Kilbucho, and had the right o 
“ disposing thereof as he thought proper, l mo, finds 
“ that so far as lie is concerned he had power to 
“ execute the deed of entail, dated 28th April 1 809 : 
“ 2 do, finds, that the said entail is a delivered deed, 
“ and irrevocable ; and that the pursuer has eon- 
“ veyed away the* right of fee, and has restricted 
** his right to that of life-rent allenarly ; 3//0, finds, 
«* that no legal, just, or reasonable ground is assigned 
“ by the pursuer or by the suspender for setting aside 
“ the said deed : therefore, in the process of reduc- 
** tion, assoilzies the defender ; and in the suspension, 
“ suspends the letters simpliciter , and decerns.” 

Upon a representation by the appellants, the Lord 
Ordinary again minutely considering the whole 
argument oi> both sides, pronounced a second inter- 
locutor. 


Lord TtalgrnyVi 
second interlo- 
cutor appealed 
tVom. 

Nov. lb, 1O13- 


“ The Lord Ordinary having resumed conside- 
“ ration of this representation (the pursuers), with 
“ the answers thereto, and having also resumed 
“ consideration of the former papers in the cause, 
“ with the deed of entail 1809, and scroll thereof: 
“ In respect, 1 mo, that it does appear that the exe- 
“ cution of the deed of entail 1 809, was, under all 
“ circumstances, a measure highly proper, prudent, 
“ and expedient on the part of the pursuer : 2 do, 
“ that it is admitted by the pursuer, that he volun- 
“ tarily executed the said entail, and had power to 
“ do so j and that there does not appear, from the 
“ tenor of the deed itself, or any other collateral 
“ circumstance, any foundation for the allegation 
“ that the pursuer was improperly or fraudulently 
“ induced to execute said deed j and that the pre- 
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“ sent proceedings seem to arise rather from a 
“ change of mind on the part of the pursuer, than 
“ the discovery of any facts attending the execution 
“of the entail 1809: therefore, refuses the desire 
“ of the representation, and adheres to the inter* 
“ locutor reclaimed against/* 

Upon a second representation by the appellants, 
the Lord Ordinary, on January 21, 1814, appointed 
informations to be ready in a fortnight j but in the 
mean time the minute of sale was renounced by 
a discharge, dated February 7, 1814. W hereupon 
W illiam Dickson became nominally the sole party. 
By a deed, dated the 31st of January 1814, William 
Dickson conveyed to the appellants, as trustees, all 
his estate and interest in the matter in dispute, with 
power to carry on the action, or raise ft new action 
in their own name, or in the name of William Dickson, 
or of his creditors. 

By an interlocutor of the Inner House, dated 
June 2, 1814, “The Lords having advised the 
“ mutual informations for the parties and whole pro- 
“ cess ; the suspension at the instance of Mr. Tytlcr 
“ being withdrawn, assoilzie the defenders from the 
“ whole conclusions of the actions of reduction, and 
“ find and decern in the terms of Lord Balgray*s 
“ interlocutors of the 6th July and 16th November 
“ last, &c.” By a second interlocutor (June 28, 
1814,) a reclaiming petition was refused, without 
answers ; and by a third interlocutor costs were given 
against William Dickson. 

Soon after these judgments had been pronounced 
William Dickson, the pursuer, died in extreme 
pecuniary distress,* having before his death given to 
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*• was recorded in the books of council and session 
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in Scotland, 9th February 1816, conveying his 
lands to the appellants, for behoof, of his creditors. 

The deed comipences as follows : “ Be it known 
44 to all men by these presents, that I, Colonel Wil- 
44 liam Dickson, of Kilbucho, taking into my consi- 
“ deration, that upon the 24th April 1809, I was 
“ induced to execute a disposition and deed of entail 
“ of my lands and estate after mentioned, in favour 
44 of myself, in life-rent, and John Dickson, esquire, 
“ of Culter, advocate, my brother, in fee ; whom 
44 failing, certain other heirs of tailzie therein men- 
“ tioned, to my enormous lesion, as well as to the 
44 great injury of my just and lawful creditors ; and 
44 that I have brought an action before the Lords of 
44 Council and Session against the said John Dickson, 
44 and the heirs substituted to him in the said deed, 
“ for setting aside the same on various grounds j and 
“ which action is now in dependence before Lord 
“ Alloway, as Ordinary thereto : And I being jdesir- 
“ ous to do every thing in my power for the benefit 
“ of my said creditors, and to enable them the better 
44 to set aside the said deed executed by me to their 
“ prejudice, and to obtain justice for themselves in 
44 the said matter, I therefore hereby give, grant and 
“ dispone, to and in favour of Richard Hotchkis 
41 and James Tytler, writers to the signet, and the 
44 survivor of them i whom failing by death, non- 
44 acceptance, or otherwise, to any other person or 
44 persons who shall be nominated and appointed by 
44 the majority of my creditors in v&lue, assembled at 
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a general meeting, as trustees, for and to the use 
and behoof of all my present, just and lawful credi- 
tors, all and whole,** he. (the lands of Kilbucho). 
After the powers usually conferred by such deed, 
proceeds thus : “ And for rendering the above- 
written disposition more effectual, with special 
power to my said trustees and trustee acting 
for the time, to insist in and follow forth, at the 
expense'of me and my heirs and successors, the 
aforesaid action of reduction, or to raise such new 
actions as they shall be advised to prosecute against 
the said John Dickson, my brother, and all others 
concerned, and that either in my name, or in the 
names of themselves, as trustees aforesaid, or in 
the names or name of all or any number, or any 
one of my said just and lawful creditors, as they 
shall think most conducive for obtaining a void- 
ance and reduction of the said deed, and to employ 
agents and counsel, and to take all other neces- 
sary and lawful steps, at the expense of me or my 
aforesaid, for conducting to a termination the said 
questions at law.** 
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The appeal was brought by the appellants as 
assignees in trust for the creditors of William 
Dickson. 


On the part of the appellants the case was sup- 
ported by the following arguments : 

I. The deed is void, and of no legal effect, being 
vitiated in substantialibus . It purports to have 
been executed on the twenty -fourth of April 1 809 j 
but the word fourth is clearly written upon an 
erasure. Such a Vitiation is laid down by autho- 
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, rities, and recognised in practice, as fatal to the 
authenticity of any deed in which it occurs. Ac- 
cording to Balfour*, ” an instrument, charter, con- 
“ tract, obligation, or other writing, being rasit in 
** any substantial part, as in name or surname, sub- 
** scription of not«y or party, is not authentic, neither 
“ sould make any faith, albeit the parties offer him 
** to prove by the witnesses instrumentar, or per 
“ comparationem liter arum et instrumentbrum, ejus- 
“ dcm notarii , the said rasure to be restorit, and the 
** said places to be filled by the notar himself.** 

To the same effect is the authority of Stair, in his 
Institutes, b. 4. tit. 42. § 19 ; who in the same pas- 
sage states, that the date as to time, as well as place, 
is dc substantia libus. 

Erskine, in his Institutes, b. 3. tit. 2. § 2 6, speak- 
ing of the case of erasure and interlineation of deeds, 
says, “ the presumption is, that they have been made 
“ after the grantor and witnesses had signed the 
“ deed, since no person is presumed to sign a blotted 
“ or vitiated writing.’* 

In support of the same doctrine were quoted the 
the following cases: Edmiston v. Sym <§ Skeen, 
July 1, 1796. Fac. Coll. N° 228. Mor. Diet. 1458 ; 
Bryce v. Dickson, Nov. 16, 1810, Fac. Coll. N°6 ; 
Merry v. Home , Feb. 6, 1800, Fac. Coll. App. 
N* 13. Mor. Diet. App. voce Writ, N° 3. 

II. The deed in question is reducible on the ground 
of fraud, which appears from the mode in which the 
execution of the deed was procured, from the rela- 
tive duty of the person by whom it was procured, and 
from its effect upon the interest of the parties. 

* Page 371. 
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The deed in question was drawn out by Mr. John 
Dickson, junior, nephew of both parties, exclusively v 
by the direction of the respondent. Its effect and 
import never were explained to the appellant by the 
writer ; it was neither explained, nor any part of it 
read over at the time of signing it j and William 
Dickson was utterly ignorant of Jts effect, as even 
after its execution he considered himself proprietor 
of the estate. 

The communication of the draft of the deed to 
Colonel Dickson was useless. The execution was 
required and advised by his brother, a lawyer, who 
had always acted as his confidential and legal ad- 
viser. This faot is admitted in various parts of the 
pleadings of the respondent, who seems to take 
credit for his exertions in that capacity. In fact, 
the respondent was the very person to whom he 
would have applied for advice, whether he should 
sign any such deed or not. Such was the character 
in which the respondent had, even by his own ac- 
count, uniformly acted; and he cannot point out 
a single circumstance tending to show that he had 
renounced that character in this transaction. He 
cannot pretend that he ever suggested to William 
Dickson the propriety of resorting to any other 
professional person for advice as to the expediency 
of the deed. He took upon himself to advise his 
brother and client to execute a deed, by which, 
divesting himself of the fee of his own estate, he 
was made to convey the fee of that estate to his 
adviser, and to sacrifice to that adviser every right 
which the character of fiar could confer upon him. 

This is one of the cases where fraud is necessarily 

* * 
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implied. It is not enough for the respondent to 
say, as in the case of parties bargaining with each 
other, that the deed was execi^ed without compul- 
sion, and that the grantor must be held to have 
satisfied himself of its prudence and necessity. His 
responsibility extends farther. In ‘his character of 
adviser, he is bound to substantiate the soundness 
'iof the advice by which it was procured, on pain of 
incurring the penalties of fraud or breach of trust. 
It is upon this admitted principle, that various acts, 
which, between unconnected parties, would be con- 
sidered perfectly indifferent, are held necessarily to 
imply fraud on the part of agents, and other confi- 
dential persons, who may have derived ^enefit from 
those acts at the expense of the person by whom 
they are trusted. In this case, the brother and pro- 
fessional adviser of the disponcr has converted the 
influence which those united characters conferred 
upon him, into the means of obtaining the execution 
of a deed in his own favour, and injurious to the 
grantor. 

It is argued, that the deed under reduction, so 
far from affording any presumption of fraud, was in 
itself perfectly rational and proper ; that William 
Dickson had, by the various partial sales# incurred 
an irritancy under the entail 1776, and consequently 
exposed himself to a declaratur of contravention at 
the instance of the respondent, the next heir under 
that entail. Accordingly, the deed under reduction 
states in its narrative, as the consideration of grant- 
ing it, that William Dickson had exposed himself to 
such declaratur of contravention ; and that the re- 
spondent had agreed neither to object to‘ # the sales 
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already made, nor to- pursue any such action of decla- 
rator. But the sales made by William Dickson were " 
beyond this reach ofLany challenge at the instance 
of the respondent, ana William Dickson was exposed 
to no risk of forfeiture atdiis instance. The validity 
of the sales,' notwithstanding the entail 1776, was 
the subject of the action of declarator in 1786, by 
William Dickson against the heirs of entail. It' 
was decided ift that case, that the debts contracted 
by William Dickson were good against the estate, 
and that the suspension offered by the purchaser, 
on the ground of the sale being challengeable, was 
unfounded. By that decision, the freedom of Wil- 
liam Dicks)$p from the penalties of contravention 
was established by necessary implication, otherwise 
his title to prosecute such an action could never 
have been sustained. 

In the case of Stewart against Agncw # , decided 
in March 17S4, upon the authority of which the 
respondent himself admits that the decision of 
1786 rested, the ineflicacy of an entail to warrant 
the infliction of the penalties of contravention against 
the entailer, though nominally subjected to the 
fetters, was unequivocally recognised. In that case 
the question at issue was, whether or not an entail 
imposing upon the grantor, as well as the heirs, 
restrictions against alienating and affecting with 
debt, fortified with the usual irritant and resolutive 
clauses, was good against the creditors of the en- 
tailer? The Court found that it was not; and the 
ratio decidendi , as appears from the report, was the 
necessity, in order to exclude creditors, that the 
* ftfar. 3, 1784. Fac. Coll. No. 150, p.235. 
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* ' ^r ^‘'whicli case the statute cKrects&the next -Heir *of, 
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«. ♦vtailzie to serve himself heir Jp him ^frfr'dipd last- 
dickson. it Jnfeft" in the fee, and did nypt contrdve^,e.” ‘^,A pro- 

“ vision totally inconsistent with tfie predicament. 
”%f an entailer imposing restraints upon* himself.*’. 
In short, the debts of the entailer were fguncl in 
that case good against the estate, upon tlje^ery 
ground that there could be no effectual resolutive 
clause against the entailer ; or, in other ’yyords, no 
possibility of declaring a contravention ag^i^pt him, , 
and voiding his right. Accordingly, this very rea- 
soning was adopted in the pleadings for* William 
Dickson, in the action of 1786. In th^§nformation 
presented to the Court in that action, it is main- 
tained, on the part of William Dickson, that the 
statute 1685, in so far as it afforded a security 
against creditors, could not apply to the case of an 
entailer : it is argued # , that by that statute, “in 

“ case of contravention, the next heir of tailzie is 

7 £ 

“ directed to serve himself heir to him who died 

“ last infeft in the fee, which shows clearly that the 
“ right of the maker of the entail could not thereby 
“ be resolved, and yet no entail can be effectual 
“ against creditors, without a clause resSfving the 
“ right of the person contravening.” 

# * Supposing that William Dickson had incurred an 
irritancy, and exposed himself to an action of con- 
travention, the deed under reduction was itself in 
fact a gross act of contravention, as it effects a com- 
plete alteration of that order of succession which 
was secured in the former entail, by prohibitory, 

♦ Information for pursuer in action of 1780; 
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irritant and resolutiyc pauses, as binding as tli£S$ ie*,o. 
directed against Jtlie alienations of the estate. Bv 7 v 
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the former entail, the destination of the lands is * 
taken to various substitutes, and their heirs male ; DICKS0!k * 
wlhile, by the new deed, fne destinations are tal^n 
to the respondent and various substitutes, and their, 
heirs general ; so that the respondent’s daughters 
are now called to that succession which was formerly 
limited to his sons ; and secondly, there is an alte- 
ration of the substitution, by introducing the daugh- 
ter of Mr. David Dickson into the order of succes- 
sion before Mr. Michael Dickson and the heirs 
male of his body, who stood before her in the former 
entail. The new deed, therefore, completely per- 
verts the order of that succession in which it is its 
proposed object to secure the descent of the remain- 
ing estate ; and thus the deed, so far from securing 
William Dickson against actions of contravention, 
necessarily exposed him to such an action at the 
instance of any heir of the first entail who chose 
to insist in it. It affords no answer to this, that 
the new deed under reduction does not stipulate 
for the, whole heirs of entail, and only bears, 
that John Dickson, the respondent, had renounced 
his right of action against the grantor j for it is 
perfectly obvious that the pursuer would not have 
abandoned his right of property in the estate to 
purchase the forbearance of one heir, if he had 
been informed that the very deed containing that 
abandonment placed him at the mercy of many 
other persons having an equal title to vacate his 
right, and ► Of persons who had not only a tide, 
but a strong interest to take that step, as the 
VOL. II. z 
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^ interpositidh ofthe respondent’s numerous daughter* 
' produced as effectual an exclusion 0 the succeeding 
substitutes from the benefit of the as if the 

estate had been alienated altogether by, William 
* Dickson. 

« *No professional person, unbiassed by interest, 
could have advised William Dickson to execute such 


a deed. Holding an estate in fee under an entail 
executed by himself, he had obtained, in a former 
proceeding, a decree against the heirs, finding the 
estate affectable by liis debts j which decree ap- 
peared from the pleadings to have been pronounced 
on the very ground that there was no way of re- 
solving his right. Could a professional person bond 
Jidc advise such proprietor to admit, without discus- 
siou, that he had incurred an irritancy by the sales 
taking place under that decree? Could he advise 
such a proprietor, by way of purchasing the forbear- 
ance of the first substitute, to execute a new entail, 
which instantly denuded him of the fee of the estate 
in favour of the first substitute, and at the same 
time infringed the order of succession of the former 
entail in favour of the daughters of that first sub- 
stitute ? When the first substitute, himself a profes- 
sional person, and the legal adviser of the proprietor, 
is found to recommend and procure the execution 
of such a deed, the circumstances of the case afford, 
in legal contemplation, a presumption of fraud, fully 
sufficient to invalidate the transaction. 


The bondjides of the respondent, founded upon 
his alleged conviction of William Dickson’s liability 
to a declaratur of contravention, his refloated asser- 
tions that that liability was unquestionable, are con- 
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tradicted by the tenor of the deed under reduction, 
and the proceedings whicli have followed upon it. 
If the respondent held it to be clear, that William 
Dickson was just as liable to the fetters of the entail 
executed by himself, as any of the other heirs, r— 
how came the respondent to accept or act upon the 
deed under reduction ? One of the clauses of that 
first entail provides, “ that it shall not be lawful, 
“ nor in the power of the said William Dickson, or 
“ any of the heirs aforesaid, to alter the said tailzie 
** and the order of succession thereby established ;** 
and this prohibition is fortified by resolutive clauses 
equally extensive. If the respondent, therefore, 
conceived it to be absurd to entertain a doubt of the 
efficacy of the prohibitions of that entail .against the 
acts of William Dickson, the grantor, how did he 
accept as a valid anti effectual deed, the deed now 
under reduction, which, by .altering the order of 
succession, was just as gross an act of* contravention 
as the former sales by William Dickson ? But 
the respondent not only accepted the deed under 
reduction, hut took infeftment upon it, and ac- 
tually bolds the entailed estate of Kilbucho, as 
fiar under this new title. One of the clauses of 
tbe former entail, which the respondent affects now 
to consider as binding, is in the following terms 
** Also that the said William Dickson, and the whole 
“ heirs of tailzie aforesaid, shall be obliged to possess 
“ and enjoy tbe lands and estate thereby disponed, 
“ in virtue of the tailzie before mentioned, and of 
“ these presents and infeftments to follow thereon, 
“ and by no other right or title whatsomever/* 
So that at once die respondent must admit, that 
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he himself has incurred an irritancy, and for- 
feited all right to the estate, unless he assumes 
that very fact which he elsewhere declares to be 
absurd, that William Dickson was not bound by 
the limitations of his own entail, and had power to 
execute the deed in which case he must d fortiori 
, have had power to sell for payment of debt, without 
incurring a forfeiture. 

The single ground upon which the respondent 
can maintain the validity of the deed under reduc- 
tion is at variance with the truth of the narrative 
on which it proceeds. If he holds that the deed is 
good for any thing, he virtually admits that the 
former entail had no effect against William Dickson 
the grantor, that he had a right to alter the order 
of succession, and d fortiori the right to sell for the 
discharge of his debts ; or in other words, the re- 
spondent declares, by his conduct, that he knew the 
narrative of the deed to be unfounded. The re- 
spondent, in answer to this alleges *, that “ when the 
** deed in question was agreed upon, the parties had 
“ a full and deliberate conversation upon this point, 
** and concurred in disapproving of every entail 
“ upon heirs-male, which is always absurd, and 
“ generally, at one time or other, attended with the 
“ worst of consequences. Though, therefore, the 
“ entail in 177 6 was on heirs male, yet, as the great 
“ objects of that entail were now defeated, it ap- 
** peared unnecessary, and even foolish, to adopt 
“ one of the most unreasonable things which it 
“ contained. Accordingly, with the pursuer’s ful- 
M lest approbation, and by his own direction, the 

# Information for Defender, p. 37, 
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“ entail was drawn in its present form, which, it is 
“ believed, is followed in all modern entails, which V 
“ are not fettered by the restrictions of the old 
“ investitures.** 

William Dickson denied that any such conver- 
sation had taken place ; but if true and correctly 
stated, that conversation supports the argument of 
the appellants. The respondent’s defence of the’ 
prudence and propriety of the line of descent adopted 
in the new entail, is an evasion of that argument. 
The appellants refer to that alteration, not merely 
as an alteration in the respondent’s favour, but as 
showing that the respondent knew to be unfounded 
that assertion which he assigned in the narrative as 
the ground for William Dickson’s executing any 
deed at all. They refer to it, as showing that the 
respondent did not believe William Dickson to be 
bound by the fetters of the first entail, otherwise he 
would not have admitted an alteration of the order 
of succession, which invalidated the second entail, 
and endangered the right of the respondent himself 
and all the persons who were to take under it. The 
appellants do not complain of the respondent’s spe- 
culative opinions upon the absurdity of limitations 
to “heirs male;” but they maintain, as proof of 
fraud, that when the respondent was canvassing (as 
he admits, in the above passage, that he did,) the 
expediency of a new line of descent, he concealed 
from William Dickson that important fact, which he 
must have known and believed at the time, that 
upon the very same grounds which authorized such 
alteration, William Dickson was not liable to a 
declaratur of contravention, and therefore was not 
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bound, either in necessity or propriety, to grant any 
new deed, divesting himself of the fee of the 
estate. 

This conversation, as described by the respondent, 
proves that William Dickson was misled as to the 
necessity of the new deed ; that' he was kept in 
ignorance of its real effect upon his situation ; as 
... upon the very grounds that he was authorized to 
alter the substitution, he must have been enabled 
to retain the fee without challenge, or dread of de- 
claraturof contravention. If the great object of the 
entail of 1776 were so much defeated as to warrant 
a departure from its line of descent, why was 
William Dickson called upon to execute the new 
deed at all ? And how can the respondent now, 
justifying that alteration by the authority of “ modern 
“ entails, not fettered by the restrictions of the old 
“ investitures,” plead bona Ji(ks y when he assigns 
in the narrative, as the reason for demanding from 
William Dickson the fee of his estate, that the re- 
strictions of the investiture were in full force ? From 
these circumstances it is clear that the respondent 
knew to be unfounded those pretended claims, 
which he assigns in the narrative as considerations 
for the execution of the deed. The transaction 
comes within the description given in our law books 
of those reducible on the head of circumvention. 
Stair, b. i. tit. 9. § 9 ; Bankton," vol. i. p. 258. 
§62 j Erskinc, b. iii. tit. i. § 16. 

It was a deed injurious to the grantor, and pro- 
cured from him by the grantee, his brother and 
legal adviser, either by the concealment of its real 
object, or upon pretences which, it appears from the- 
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circumstance of tlie case, the respondent, the gran* 
tee, must be presumed to have known, and did 
actually know to be unfounded. 
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On the part of the Respondents, 

The first argument pleaded in the name of Wil- Pursiicr’s nr- 
liain Dickson before Lord BaTgray was, that the eilt ail *i 770!*° 
tailzie 1776 was still an obligatory deed, which 
prevented him from executing any new entail ; 
but this was evidently inconsistent with the very 
basis of the pursuer’s plea : and, accordingly, in 
Lord Balgray’s first interlocutor, his Lordship, in 
“ respect that the pursuer asserted and maintained 
“ that he was unlimited liar of the estate of Ivilbuclio, 

“ aud had the right of disposing thereof as he thought 
“ proper, finds, that so far as he is concerned, he 
** had power to execute the deed of entail, dated 
“ 24th April 1809.” But, further, the right of the 
substitutes under the former deed, is now most ef- 
fectually put an end to, in so far as founded upon the 
first entail ; for it is evident, that if the last entail 
were set aside, then the whole estate was imtcinter 
alienated from the pursuer himself, and from every 
other branch of the family. It follows of necessary 
consequence, that none of the heirs of entail can 
have any right, because they have no interest, to 
challenge the present entail, independent of which 
there will remain no subject of any entail whatever, 
nor of any succession. 

The question about William Dicksons powers 
being thus over-ruled, the appellants then had re- 
course to an allegation of fraud, which is also specific- 
ally repelled in Lord Balgray’s second interlocutor. 

£ 4 
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It is said that the deed itself contained intrinsic 
evidence of fraud, particularly in two respects : first, 
because it reduced the right of William Dickson 
ffe that “of a mere life-rent and, in the next 
place, because “ it rendered the respondent him- 
“ self the unlimited fiar of the estate, by omitting 
“ to impose the prohibition against altering the order 
“ of succession on him as the institute.” 

The latter objection is answered by reference to 
the entail, in which there is the following clause : 
“ And with and under this restriction and limitation 
“ also, that the said John Dickson, and the other 
“ heirs succeeding to the said land and estate before 
“ disponed, are and shall be limited and restrained, 
“ from doing or committing any acts, civil or eri- 
“ minal, and granting any deed, directly or indi- 
“ rcctly, in any sort, whereby the lands and estate 
“ foresaid may be affected, adjudged, forfeited, or 
“ be any manner of way evicted from the heirs of 
“ tailzie, or the said order of succession be prejudged 
“ or changed.” 

This clause, with all the other prohibitions and 
restrictions, is afterwards fortified by an irritant and 
resolutive clause, in the following terms : “ And 
“ with and under this irritancy, as it is hereby con- 
“ ditioned and provided, that in case the said John 
“ Dickson, or any of the heirs succeeding to the 
“ lands and estate before disponed, shall contravene 
“ the other before written conditions, provisions, re- 
“ strictions, and limitations herein contained, or any 
“ of them ; that is, shall fail or neglect to obey or 
“ perform the said other limitations or restrictions, 
“ or any of them, then, and in either of these cases. 
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** the said John Dickson, or other person or persons 
“ so contravening, shall, for themselves, amit, lose, 
“ and forfeit all right, title, and interest, which they 
“ have to the lands and estate before disponed, and 
“ such right shall become void and extinct.” 

The other prohibitory clause is in these words : 
“ And that it shall not be lawful to, nor in the power 
“ of me, or any of the heirs aforesaid, to alter the 
** present tailzie, and the order of succession there- 
“ by established, or to grant or do any act or deed 
which may import or infer any innovation or 
“ change thereof, directly or indirectly, in any sort.” 

It might no doubt be said, that the respondent 
is not an heir, but an institute, and that, therefore, 
tins clause could not affect him ; but the whole of 
this critical argument is obviated, by attending to 
the qualification added to the word “heirs.” The 
heirs here mentioned are the heirs aforesaid ; and, 
upon looking back to the preceding clauses, it ap- 
pears, that the respondent John Dickson is expressly 
stated and considered as an heir. Thus, immedi- 
ately after the dispositive clause, the prohibitory 
clauses are introduced as follows : 

* c But with and under the conditions, provisions, 
“ restrictions, limitations, clauses prohibitory, irri- 
■ “ tant and resolutive declarations and reservations 
“ after written, but with and under these conditions 
“ always, that the said John Dickson, and the other 
“ heirs succeeding to the said lands and estate, shall 
“ be obliged to use and bear, and constantly retain, 
“ in all time hereafter, the surname of Dickson, title 
“ and designation oPDickson of Kilbucho j and with 
“ and under this condition, that I, during my life- 
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* ” time, and thereafter the other heirs of tailzie 
“ aforesaid, shall be obliged to pay annually the 



“ estate are liable.** 

When these elapses, in which it is unquestionable 
that John Dickson is described as one of the heirs, 
are connected with the words in the subsequent 
clause, “ the heirs aforesaid/* it is perfectly clear that 
the words “ heirs aforesaid** include John Dickson 
as well as the other heirs in the previous clause. In 
every view, therefore, the argument, on which so 
much stress has been laid, proceeds upon a mistake 
in point of fact. 

As to the argument for the appellants, concerning 
the restriction of W. Dickson’s right to a life-rent : 

In the memorial, which was the first paper for 
William Dickson, the following passage occurs : — 
44 Although lie admits the deed of entail, executed 
“ by him in the year 1 809, to have been executed 
44 by hiih voluntarily, without any kind of compul- 
44 sion, but merely at the request of, and to give 
“ satisfaction to his brothers and other near relations, 
44 yet he had not the most distant conception that 
44 the deed so executed by him was of the import 
44 and tendency, and was followed with the legal 
44 consequences which now, upon its being examined 
44 by persons of legal knowledge, turns out to be the 
44 case. He did not intend to deprive himself of 
44 those powers over his own property which belonged 
44 to him by law.** 

This passage consists of two different points, viz. : 
first, an admission as to the execution and pur- 
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poses of the deed ; and, secondly, an alleged misun- 
derstanding of its import. 

The first of these admits that the* deed was volun- f 
tarily executed by the pursuer, in order to satisfy his 
brothers, and other near relations. But it may be 
asked, what satisfaction could it possibly give, if it 
did not restrain William Dickson from contracting 
debts, and selling the estate ? And how could this 
be done, except by restricting him to a right of life- 
rent? By the entail of 1776, every restriction 
which was at that time thought necessary, or even 
possible, was imposed upon William Dickson, to 
prevent him from affecting or alienating the estate. 
And, according to the ideas which were then enter- 
tained of the law by the learned arbiters, and ‘by 
every person concerned, that deed was completely 
effectual for the purpose. But after the decision in the 
case of Sheuchan,* which came to be applied to the 
present case, it was understood that the only way of 
securing the estate against William Dickson's debts 
was by restricting him to a life-rent. This, there- 
fore, was necessarily the object of the deed 1 809 ; 
and it was impossible that any thing less could give 
the smallest satisfaction to the relations of the family. 

With respect to the second part of the paragraph, 
that W. Dickson did not know the import or the ten- 
dency of the deed which he executed, and that he 
did not mean at all to deprive himself of his powers 
over his property, no statement’ can be more inad- 
missible or absurd. It is said that he did not know 
the meaning or consequences of the deed, till it 
was examined by persons of legal knowledge ; but, 

* Post. pp. 340, 341. 
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isao. he could not be ignorant of its meaning ; for 
“otJFkis the very first sentence of the deed is, that it was 
v. ^granted “ for the purpose of preventing any fur- 
jdicksox. l^f ther sales of what still remains of the estate.” 


Surely these words aye too plain to require the 
examination by persons of l<?gal knowledge to make 
the meaning understood. 

It was further said, that the narrative of the deed 
itself was false, and that the respondent knew it to 
be so; because, being bred to the law, he could not 
suppose that W. Dickson, on account of any contra- 
vention of the entail 1 776, could be challenged by 
a declarator of irritancy. But this argument refutes 
itself. If the respondent had thought the narrative 
of the deed false, or if he had not, on the contrary, 
been fully convinced of the truth and justice of that 
narrative, he could not have agreed to let it remain 
as It is, because he must, in that case, have foreseen 
that it might afterwards give a ground of challenge. 

The entail, though ineffectual against creditors, 
was perfectly valid and complete as to the obligation 
upon William Dickson, so that his contravening the 
prohibitions which were fenced by regular, irritant, 
and resolutive clauses, necessarily laid him open to 
the challenge of any heir of entail who chose to 
bring an action of declaratur for that purpose. 

Mr. Cunningham, the purchaser in 17S6, was 
not satisfied with the decree of the Court, even to 
the 'extent of finding the estate affectable by the 
debts ; and therefore refused to pay the price till the 
respondent concurred in granting the conveyance. 

The decision in the case of Vans AgnewofSheuchan 
in 1784, upon which alone, as a precedent, thedeci- 
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* 

sion in the case ofKilbucho in 1786 proceeded, has 
been under appeal, and is remitted to the Court of 
Session, where it is again thejspbjfcct of discussions* 
so that it is far from being improbable, that the de* 
cision will be reversed *. At all events, the present 
case is independent of whatever may be the ulti- 
mate decision in that or any other, where the ques- 
tion is upon the rigid statutory effect of entails, in 
a question with creditors, and not upon the plain 
and equitable interpretation of the meaning of the 
deed, as to the parties themselves. If there could 
now be a doubt as to the personal obligations of the 
deed 1776* it would not follow that a transaction 
which took place where different ideas were enter- 
tained, is to be considered as unreasonable and 
illegal. 

The arrangement upon which the present en- 
tail proceeded was not only a fair and rational, 
but even a favourable, transaction to William Dick- 
son. If the case had been stated to any man of 
business, or of common prudence, in the year 
1809, and the question put, whether it would be 
advisable for the General to run the risk of an 
action of declaratur of irritancy, by which he might 
instantly forfeit his right to the estate, as the irri- 
tancy was not of that nature which could possibly 
be purged? Or if he should execute a deed for 
securing the remaining fragment of the estate from 
being alienated, reserving to himself an entire life- 
rent, no person would hesitate to say that the last 
alternative should be adopted. 

Supposing, for the sake of argument, that the* 

• It has been since reversed. 
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J matter was still a point upon which there might be 
a doubt, yet even this hypothetical view, which is the 
strongest that call be, put for the appellants argu- 
ment, would by no means serve their purpose. A res 
dubia between any parties, and especially between 
parties so nearly connected, iS the proper subject of 
a transaction which is well kljadfln to be one of the 
most favoured contracts in the law of Scotland. 
Lord Stair says, “ Transactions may be interposed 
“ in the matter of all contracts ; and it is itself a 
“ most important contract, whereby all pleas and con- 
“ troversies may be prevented or terminated ; for 
“ thereby the parties transacting quit some part of 
“ what they claim, to redeem the vexation and un« 
“ certain event of pleas. It is, therefore, the com- 
“ mon interest, that transactions should be firmly 
“ and inviolably observed, which, both by the Ro- 
“ ntan law and our customs, have been held as 
“ sacred and necessary for mens quiet and peace/* 
The respondent certainly never refused his hdvice 
to his brother when it was asked ; and he may, 
without assuming any merit to himself, say, that his 
brother never had occasion to repent his following 
that advice. But, at the same time, the respondent 
did in no case pretend to dictate or direct his bro- 
ther j and, in the present case, he was so far from 
stating what he did as a matter of advice, that he 
plainly and directly stated it as a matter of right, in 
whiclfhe was acting not as an adviser, but as a party. 

It is argued, that the deed of entail 1 809, instead of 
saving M^n a declaratur of irritancy, was itself a con* 
^travention which created an additional danger. But, 
in the first place, if the objection had any weight, it 
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would be entirely obviated by what William Dick- 
son had done. By the debts he had contracted and v 
the sale he had made for payment of them, the sub- 
ject would be completely swept away, in case tlH^ 
present entail were reduced, so that there would 
remain nothing to be lost by an irritancy upon the 
one side, or to be gi^i^d by a cfeclaratur upon the 
other. It was therefore incompetent for any heir of 
entail to pursue such an action. A party having no 
interest can have no title. 

In the second place, it is evident that after the 
contravention already incurred, by selling so large 
a part of the estate, the irritancy became altogether 
unpurgeable, and of course no new irritancy, sup- 
posing such existed, could in this respect make the 
matter cither better or worse with regard to Wil- 
liam Dickson. 

In the third place, it was observed, that the Case 
was mistated by the appellants, when they supposed 
that the respondent undertook, for the heirs of en- 
tail in general, that they would not pursue an irri- 
tancy. The preamble of the deed expressly shows 
the contrary. It refers only to the declaratur of 
contravention and irritancy, “ at the instance of the 
“ said John Dickson, and that the said John Dick- 
“ son has, for my accommodation, agreed not to ob» 

“ ject,” &c. The compromise was between William 
Dickson and the respondent alone ; and though any 
challenge by remoter heirs was improbable, the 
respondent could not make, and therefore did not 
make, any engagement upon their part. 

The deed of entail, made in 1776 in imple^ 
ment of the decree arbitral, was the only title on 
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which William Dickson possessed the estate of Kil- 
buche ; and every condition which it contained was 
binding upon him. If the action of reduction, at 
fne instance of David Dickson, for setting aside the 
previous trust-deed of 1767, had been successful, then 
he would have become unlimited fiar of the estate, 
and William would have had np right, excepting what 
David might please to give him, under the fetters of 
a strict entail. If, on the other hand, the action of 
reduction had been unsuccessful, then both David and 
William would have become mere annuitants for 1 00 1 . 


each per annum. It was in consequence, therefore, of 
the arrangement under the direction of the arbiters, 
and by it alone, that David got the life-rent of the 
estate, burdened with 250 /. per annum to William, 
and that William got possession of the whole estate 
after his father’s death. At the same time, the 
most essential part of that arrangement was the 
preservation of the estate by the entail then exe- 
cuted ; and it was only upon the faith of that entail 
being completely effectual, that the trustees and the 
heirs substitute under the trust-deed consented to 


the arrangement taking place. The entail is ac- 
cordingly ingrossed in the strongest terms that are 
known in the law or practice of Scotland; and 
although, in the amicable suit in 1786, it was found 
that creditors were not bound by any entail, in such 
circumstances, yet it was always held, that the maker 
of the deed himself was bound, by every legal as 
well as moral obligation, to observe it ; so that the 
prohibitory, irritant and resolutive clauses, which 
sare all expressly directed against him, must, upon 
every contravention, by contracting debts, selling 
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part of the lands, or otherwise, be the ground of 
declaring an irritancy, or forfeiture of his right, at 
the instance of the immediate, or even the more 

V 

remote substitute under the entail. 

Considering the situation in which matters stood 
at the date of the transaction now in question, there 
are the strongest greeds lor the finding in Lord 
Balgray’s interlocutor, adopted by the unanimous 
judgment of the Court, that “the execution of the 
“ deed of entail 1 809, was, under all circumstances, 
“ a measure highly proper, prudent and expedient, 
“ on the part of the pursuer.” The repeated sales 
by which the estate had been dilapidated, were con- 
traventions of the prohibitory, irritant and resolutive 
clauses of the entail 1776 ; which are declared to 
be binding upon William Dickson, as much as upon 
all the heirs of entail. If this were not the case, 
the whole proceedings under the plan, suggested 
and carried into effect by the arbiters, would have 
been a mere delusion for misleading and disappoint- 
ing the trustees of John Dickson, and all the mem- 
bers of the family who were interested in the suc- 
cession. It follows, therefore, of necessary conse- 
quence, that when a further sale was proposed in the 
year 1809, the heirs of entail, and particularly the 
respondent, as the first of them, might not only 
have objected to that sale, but, by a declaratur of 
irritancy, have turned William Dickson out of pos- 
session. It was therefore not only a wise and 
prudent, but a most favourable, transaction for 
William Dickson ; because by it, not only tile sale 
to Mr. Forbes was allowed to be completed, and the 
price thereof applied in extinction of his debts, but 
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the right of challenging or disturbing his possession 
given up during his lifetime. Supposing the matter 
to have been doubtful, it was a proper subject for 
a transaction between the parties ; and transactions 
as being the most useful, have always been consi- 
dered as constituting the most Sacred and inviolable 
obligations known in the law. Stair’s Institutes, 
book i. tit. 17. § 2. 

The interlocutors appealed from, find that it is 
admitted by the pursuer, that he voluntarily exe- 
cuted the entail in question ; and this is supported 
by what appears upon the record. For in the first 
memorial given in to the Lord Ordinary in name of 
the pursuer, liis words are : “lie admits the deed 
“ of entail executed by him in 1^09, to have been 
“ executed by him voluntarily, without any kind of 
“ compulsion, but merely at .the request of and to 
“ give satisfaction to his brothers and other near 
“relations;” which admission, when joined to the 
foundation of the pursuer’s plea, that he had full 
power to execute the deed, corroborates the validity 
of the transaction. 

The mode in which the transaction between the 
parties was concluded was that which was sug- 
gested by the Court, in their opinion upon the action 
of deelaratur in 1 786. Though the Court then 
found, that the first entail in 1776 could not be 
effectual against creditors, yet they were clear that 
the intention of the arbiters, and of all parties con- 
cerned, was to prevent the estate being affected in 
any way whatever ; and that in order to accomplish 
the object in view, the right of William Dickson, 
as well as that of his father, ought to have been 



ON APPEALS AND WRITS OP ERROR. 

restricted to a life-rent. This they held to be the 
only effectual mode of restraint, while the party 
was allowed to continue in the right of the estate, 
and therefore there was but one of two alternatives y 
either immediately declaring an irritancy, or now 
restricting the pursuer’s right in the manner which 
it ought to have been from the bSginning, to a life- 
rent. This restriction, as being the most favourable 
as well as the most amicable mode of adjusting 
matters, was adopted, and the necessity as well as 
propriety of the plan was verified by what happened 
within a few years, and which gave occasion to the 
attempt then made for disposing of the last fragment 
of the property. 

The allegation of fraud is unfounded : William 
Dickson possessed an acute natural understanding, 
had received a liberal education, and been originally 
educated to the profession of the law as a writer. * 
It is therefore absurd to suppose that he did not 
understand the meaning of the deed, till it was 
examined by persons of legal knowledge. The 
inductive clause in the preamble of the deed, bears, 
that it was “ for the purpose of preventing any 
“ further sales of what still remains of the estate 
Could William Dickson, reading such a preamble, 
be ignorant that this deed deprived him of the 
absolute power of disposing of the estate ? 

For the appellants The Solicitor General, 
( Sir Robert Gifford J, and Mr. J. A. Murray . 

For the respondents '.—Mr. fVctherell , and 
Mr. Charles Warren. 
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* In the course of the argument, the Lord Chan • 
cellor, upon the citation of authorities from the 
civil l$w, recognised as the law of Scotland by Stair 
in his Institutes, (ante, p. 342.) De Transactions et 
Metu litis , observed, that ac cording to all law, and 
upon principle, where there is fairly a doubt as to 
the rights of parties, and an agreement without 
fraud, it is binding; that in case of doubt as to 
legitimacy, as in Cann v. Cann *, an agreement be- 
tween claimants to divide the property would be 
valid. It might indeed, in the case under appeal, 
be a question, whether the parties dealt with equal 
knowledge of the subject. 

The case of jGordon v. Gordon f (he said) stood 
on a different ground, because thfre was a suppres- 
sion of a material fact by one of the parties ; viz. 
the private marriage of the father, which the de- 
fendant knew, and called a mere ceremony. But 
the force of the argument in that ease was, that the 
fact, whatever its character might have been, should 
have been communicated at the time of the agree- 
ment. Such communication was held to be essen- 

• t P. W. 723. 

+ '1 he bill piayed that articles of agreement executed by the 
in fa\our of lus younger brother, the defendant, J. G. 
who deputed the legitimacy of the plaintiff, might be cancelled 
on the giound of fraud, 'llie original hearing was at the Rolls 
on the 17th December 1816, when an issue was directed upon 
the question of legitimacy The re-hearing was at the Rolls on 
the Qth December 1817. This case will probably be further 
noticed in the Appendix to the piesent volume. There is 
a report (1 bwanston, 1G6) of a collate! al point decided in the 
case, but it is not otherwise reported. 
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tial to the fairness and validity of the transaction »8a»? 
between brothers, on a question of rights depending ^hotchkw 
upon legitimacy *. v. 

DICKSON. 


This case was argued in the year 1819; and, 
having stood over from time to time for considera- 
tion, was affirmed in the year 1*820, with no other 
remark beyond those made upon the hearing of the 
appeal, than that the Lord Chancellor had con- 
sidered the case frequently, and with anxious at- 
tention, and upon the whole could not advise the 
llHuse to reverse the judgment in the court below. 

Judgment affirmed. 19 July, i8ao. 

-at 

* Upon the subject of transactions of compromise, see in addi- 
tion to the authorities above cited, Frank v. Ftank , l Cases in 
Chanc. 85 ; Stapilton v. St apt l tun, 1 Atk. 2 ; Fallen v. Ready, 

2 Atk. 59 o; Cory v. Cory, 1 Vesey, sen. 19 ; Penn v. Lord Balti- 
more, Id. 443 ; Taylour v. Rockford, 2 Vesey, sen. 284 ; Slockley 
v. Stock ley, 1 Ves. 6 l Bea. 23. % 
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SCOTLAND. 


sheriff’s court j and court of session. 

(Second Division.) 


Hugh Dunijah* 

John and Thomas IIarvih 


Appellant. 
Respondents . 


A court of justice cannot delegate its jurisdiction, and 
ought not to he guided by any foreign opinion upon 
a question of law, c\ g. the admissibility of evidence. 

The certificate of the secretary of tin' lioard of Excise, 
as to the accuracy and eflect of accounts in the books 
of the Excise, ought not to be received in evidence. 

Whether accounts of stock kept in the Excise books are 
evidence between third parties, as to the delivery of 
goods ? Qiuere. 

Copies of such accttmts may be given in evidence. Scmb. 
on the ground that the originals are public hooks : — 
but in such case, the copies produced must be proved 
by a witness, who has examined them with the ori- 
ginals, and can swear to their accuracy. 

Whether proof profit de jure of delivery of goods can be 
allowed, where, subsequent to the alleged delivery, 
written statements of account containing partial set- 
tlements have been delivered, containing no notice of 
disputed articles '? dutrre. Snub, that in such a case, 
where the dealing was between a publican and a dis- 
tiller who kept the accounts, it requires strong evi- 
dence of delivery of the goods, to rebut the presump- 
tion arising from the accounts delivered. 

Whether the account books of the distiller in such a case* 
afford a senii-plaia probat io , and lay a ground for the 
oath in supplement i Qtuere . 

The Court of Session having given judgment on the 
ground of evidence which ought to have been rejected, 
but some of which evidence was capable of being pro- 


* The form of pleading, and the conduct of causes in Scotland 
being a subject now under discussion, this case reported 
more at length than is necessary for the purposes of the report, 
with a view to exhibit a familiar example of the ordinary course 
of litigation in Scotland, upon a question of fact, decided in the 
Court of Session before the passing of the Jury Court Act. 

D B 
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i8«o. * duce4 in an unobjectionable shape, and there being 

' ' ' other evidence which might sustain the claim ; on 

uunbar appealagainst the judgment, the case was not remitted ; 

uAKviE tmt; the judgment was reversed, on account of the 
small value of the matter in dispute, and the expense 
’ which a remit would cause. 


THE appellant, who was an innkeeper at West- 
muir, was in the habit, during four or five years, of 
purchasing whisky from the respondents, who were 
distillers and spirit-dealers “ at Yoker.” 

When the goods were furnished, an invoice or ac- 
count, specifying the quantity and price, was sent with 
them. The appellant’s wife, who was unable to write 
or to read writing, was intrusted with the principal 
management of his business. 

The respondents, when they received payments, 
marked them in the invoices, which was the only 
voucher or discharge for the appellant. 

The transactions between the parties, which be- 
came the subject of discussion in the cause, extended 
from May 1808 to November 1810. 
isiiiy 3, ibo8. The first invoice or account proved in the cause, 
1 roc-ess, N 0.4. ma t er j a i be stated) as delivered by the re- 
spondent to the appellant, is in the following terms : 

** Mr. Dunbar, 

a 808. To John Harvie. 

May 3. To balance, per account rendered £. 59 9 6 

Aug. 24. By cash - - - • 53 9 6 

£.6 - - 

Process, No. 5. This balance of G /. was not noticed in the next 

Aug. 27, ilk>8. j nvo j cc or account, which was in these terms : 

" Yoker, Aug. 27, 1808. 

Mr. Hugh Dunbar, Bought of John Haryie. 

62 gallons malt aqua, at 13 s. 6 oT - - £.41 17 •• 

* 1808. Nov. 30. By cash - - - - 41 17 - 

(signed) Tho. Harvie .” 
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The third invoice is in these terms : 

" Yoker, Dec. 5, 1808. 

Mr. Hugh Dunbar, 

Bought of John Harvie. 

€7 gallons malt aquavits®, at 16 a. - - £.53 12 
1809. Mar. 15. By cash - - * - - . 53 la 

(signed) Tho. Ilarvie .” 
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The fourth invoice or account is in the following iWess,Xo.7. 

April 1, 1O09. 


terms: 


“ Yoker, April 4, 1809. 

Mr. Hugh Dunbar, 

Bought of John Harvie. 

GGJ gallons malt aquavitac, at 15 s. 5 d. - £.51 it) 9 
To balance of old gpcount - - - 20 12 - 


1809. Aug. 16. By cash - 


£. 72 a 9 
- 57 ~ ~ 


£.15 2 9 

At the foot of this account, in the hand-writing 
of one of the respondents, is the following jotting : 

£.51 10 9 

6 - - 


£.57 10 9 

The cash credited in this last invoice or account 
was paid to the respondents by the appellant’s wife, 
and the appellant acquiesced in the charge, as made 
in the account. 

Som&months after the delivery of the account hist 
stated, the respondentscalled upon the appellant to pay 
the sum of 55 /. 12 s. as the price of a hogshead of 
whisky, alleged to have been delivered at his house 
on the 2d of June 1809, which, through inadvert- 

n 11 2 
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once, liad been omitted in the statement of accounts. 
The appellant, denying that he had received the 
hogshead in question, and relying upon the accounts 
delivered by the respondents, as before stated, re- 
fused to pay the sum demanded ; whereupon the 
respondents raised'- an action against the appellant 
before the sheriff of Lanarkshire, concluding for 
payment of 481 /. lGs. Gel. contained in an account 
then produced, deducting therefrom the sum of 
438/. is. gd. paid in part, and credited in the 
said account, with interest and expenses. On this 
account a balance was claimed of 43 /. 14 s. 9 d. 
which, with the addition of 11/. 1 7 ,v. 3d. being a 
balance admitted to have been paid by the appellant, 
made up the sum of .5/5 /- 12 s. the price of the dis- 
puted hogshead of whisky alleged to have been 
furnished upon the 'id of June 1809. 

The appellant, in his defences, having denied 
the receipt of the hogshead of whisky, both parties 
joined issue in the inferior Court, on the fact that 
the delivery of the hogshead of whisky alleged to 
have been furnished on the 2d of June 1809, was 
the only- point in dispute between them, and created 
in the balance of accounts the difference already 
stated. 

In this action the respondents craved that the 
appellant and his wife might be ordained to undergo 
a judicial examination ; and also, that they should 
be ordained to produce the invoice of the seventh 
or disputed article of the account. 

The- appellant and his wife were accordingly or- 
dained to undergo a judicial examination, but the ap- 
pellant did not appear j and on the 2 2d May 1811, he 
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was held as confessed, and a decree pronounced wwo. 
against him. Against this interlocutor lie was after- 
wards reponed ; and subsequently, his wife, Janet v. 
Dunbar, gave aj udicial declaration, in which she de- 11 A n 
dares, “ That the declarant and her husband received M ’ 1 '' 
“ the whole articles o t'aquavila stated in the account, 

** libelled No. 2. of process, at the prices therein 
“ stated, excepting article 7, of date the 2d June 
“ 1809, which she denies having received ; and 
“ she always received invoices from the pursuers 
“ with the spirits furnished : That the declarant 
“ made no other payments to the pursuers than 
“ what is credited in the said account which has 


“ been read ova* to her : that any payments which 
“ the declarant made to the pursuers were always 
“ marked in the accounts by one of the pursuers, 
“ and declares she cannot write ; and further declares, 
** that any payments she made were done at Glas- 
“ gow : That the declarant has produced all the 
“ accounts in her possession relative to the spirits 
“ in question, and she never received any account 
“ of the spirits mentioned in the disputed article.” 

The declaration of the defender, Hugh Dunbar, 
was eventually not required, on a statement made 
by him that his wife was the person who took the 
chief management of his public-house, and was 
better qualified than he was to give an account of 
the different articles received. 


Upon considering the declaration of the appel- 
lant’s wife, the sheriff pronounced the following 
interlocutor: “ Having considered the declaration 3d July 1811. 
“ of the defender’s wife, allows the pursuers a 
“ proof prout de jure of the disputed article of 
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“ to both a conjunct probation ; and grants dili- 
gence and commission to the clerk of court to take 
the proof.’* 

Against this interlocutor the appellant presented 
a petition, upon the ground that the memorandums 
which had been made at the foot of the different 
invoices, which he was in possession of, must exclude 
the admission of the proof which the respondents 
proposed to adduce, being parol evidence to con- 
tradict an account delivered in writing. 
aadOct. 1O11. Upon advising the appellant’s petition, the sheriff 
adhered to the interlocutor complained of, and in 
order that the appellant’s case might receive full and 
complete discussion, he allowed the slicriff-depute’s 
opinion to be had, after which, the following inter- 
23<iOct. locutor was pronounced : “ Having reconsidered the 
“ petition for the defender, and former procedure, 
“ and advised with the sheriff-depute, adheres to 
“ the sentence complained of.” 

PrococtliuRs in After this interlocutor had been pronounced, the 
°* appellant advocated the cause to the Court of Ses- 
5th Mm-. 1O12. sion ; it thereafter came before Lord Meadovvbank 
as Ordinary, who, on hearing parties, appointed a 
condescendence to be given in by the respondents. 

This condescendence was followed with answers. 
Upon advising which, Lord Meadowbank ordained 
informations to be printed, and laid before the Court. 
His Lordship at the same time issued the following 
note : 

*' Merchants accounts are put in, to a proverb, 
u under * errors excepted,’ but after so many suc- 
“ cessive settlements as here occur, it seems to be a 


14th Nov. 
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“ novelty to allow an error to be established, as if mo - . 
“ every thing were open by entry in the pursuers di-nhar 
“ books, and a proof, prout dejure t of the delivery 
“ of an article of great importance ; this, however, 

“ is done by the sheriff. It strikes the Ordinary, 

“ that, uuder the analogy of th£ statute*, a proof of 
“ such error, posterior to settlements made according 
** to the custom of the parties, ought only to beadmit- 
“ ted by oath, or writ of the defender, if not detected 
“ on the face of settlements with the defender ; for 
“ if this is required after the mere lapse of three 
“ years, a fortiori , should it be required where 
“ subsequent accounts have been rendered and set- 
“ tied, even though within the three years ? The 
“ Ordinary thinks, however, that such a rule of 
practice, in a matter of such general importance, 

“ if not already adopted by decisions, ought to re- 
“ ceivethe consideration of the Inner House, rather 
** than of a single Ordinary, before being entitled to 
“ his authority.” 

By the informations printed in pursuance of the 
directions of the Lord Ordinary, the appellant in- 
sisted that such evidence as that proposed by the 
respondents was not admissible; and referred to the <>1 
case, reported by Lord Kames in his Dictionary, of iiict. u. 135. 
“ Sir Walter Seton and Sir James Cockburn.” 

The respondents, in their information, argued, 
that the single point for the consideration of the 
Court was, whether the hogshead of whisky in dis- 
pute had been delivered to the appellant or not? 

And they pleaded, in point of law, that they were 

* Scots Stat. of Limitations, ijy7, c. 8;> 

« B 4 
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entitled* te; establish this fact by parol evidence of 
their seryaiit^ and clerks. 

The rc^faihdcnts further contended that thcic was 
a difference between the case quoted and that in dis- 
pute, in the one the last account vs as signed bj both 
parties, whereas, in /the other, it was signed by only 
one of them; and that there weie special ciicutn- 
stances in this case, which took it out of the gene- 
ral mlc. They refened to enti.es s in their own 
books, and in the excise books, and other evidence 
which was contained in their infonnation |. They 
further averred, and offued to prove, the actual 
dclncrij of the whisky in question into the appel- 
lant’s piemises, the Couit below being of opinion, 
that this was necessaiy to make out then case. 

On the loth December 1813, the Couit pio- 
nounced this inter lot utor : “ Upon report of Loid 
“ Meadowbank, and having advised the mutual 
“ informations for the parties, the Lords befoie 
“ answer oidain the pursuers to put in a con- 
“ desccndence, in teims of the act of sedeiunt, of 
“ the facts and ciicumstances which they avei and 
“ offer to prove in lespect to the delivery of the 
“ whisky in question, and that quam pi unum 

The respondents accordingly gave in a condescend- 
ence, by which they undertook to prove, 

P> ' trno , That the cask intended for the whisky to 
be sent to Hugh Dunbar, and which he dispute*, 
was cleaned, piepaicd, and filled by one of their 
woikrncn. 

Secundo, That their clerk, who made the cntiies 
in the books, (already befoie the Court,) saw the 
* bee the pc adi \ t bee the Api cnchx to this u.*c 
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whisky measured, and saw it placed ypou the 
eart. 

TertiOy That the hogshead of whigkyWSs actually 
conveyed to the house of Hugh Dunbar, and there 
delivered, along with the invoice and necessary 
permit , by the carters ; who at\hc same time deli- 
vered a cask to Andrew Tcnuent, who lives a short 
distance farther, on the same road. 

Quarto, That this permit was given up by Dunbar, 
in the usual manner, to the excise otlicer of the 
district, and was regularly transmitted to the permit 
examiner in the excise-office. It is proved by a 
certificate'*, under the hand of Alexander Mitchell, 
permit examiner, that on the 2d of June 1809, a per- 
mit w T as granted for the removal of one cask, contain- 
ing seventy-two gallons, aquavitw , and was credited 
in Mr. Dunbar’s stock in the excise books. 

Quiu/o, That the excise officer of the district 
examined the stock in hand in Dunbar’s cellar, com- 
pared it with the permit received, and made the 
necessary and usual return to the officer of the dis- 
trict, in whose books the disputed hogshead or 
whisky is accordingly entered. This is proved by 
certificate j, where the entry appears, “Hugh Dun- 
“ bar, Wcstmuir, 2d June, seventy-two gallons.” 

Sexto, The excise officer on the 1 2th, and the 
supervisor of the district on the 28th of June 1809, 
examined and surveyed Hugh Dunbar’s stock in 
hand ; the latter comparing and checking off as 
correct the officer’s survey. This is proved by 
a certificate t, subscribed by the supervisor, Alcx- 

• See Appendix, p. 387. t See Appendix, p. 389. 

f See Appendix, p. 388. 
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ander Williamson ; and that there was in Dunbar's 
possession, ‘‘by permit, 2d June, seventy-two gallons 
aquavttCB J* ; And it is farther proved, that the ex- 
cerpts contained in this certificate are faithfully taken 
from the excise books by W. Wintour, diary clerk, 
who farther certifies, that “ the stock books from 
“ which these excerpts have been taken, appear to 
“ have been from time to time regularly examined 
“ and checked by the supervisor for the time, Alex- 
“ ander Williamson, then officiating in Glasgow, 
“ third district.” 

Lastly, this hogshead of whisky was regularly 
entered, as at “ Dunbar's debit” throughout the 
complete and regular series of the excise books. 
This is proved by a certificate *, under the hand of 
Mr. Wintour, diary clerk. 

The appellant, by his answers to the condescend- 
ence, pleaded, in limine , the incompetency of the 
proposed proof ; and made the following objections 
to the admission of proof of the articles of the con- 
descendence. 

. This article is wholly irrelevant. If there had 
been a particular cask, which could have been sent 
to the respondent only, and to no other person, the 
cleaning and filling such a cask with spirits might 
create a presumption, that it was at least intended 
to be sent to the respondent ; but when the pursuers 
aver that tlie cask was prepared and filled by their 
workmen, they aver nothing specific, but what must 
occur with regard to every cask in their possession. 

'• This article shows how far the pursuers can ven- 
ture to go, in order to be allowed a proof. They 
* See Appendix, p. 390. 
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had no clerk at the time when it is alleged the whisky 
was sent, one pf the pursuers having then performed 
all the duties of a clerk. That your Lordships may 
be enabled to judge with what view this article is 
stated, it is submitted, that the pursuers ought to 
name the clerk by whom it \> asserted they will 
prove that the whisky was measured, and placed on 



a cart. 


This article exhibits the same fallacy. For to Am. to An. 3. 
induce your Lordships to believe, that several wit- 
nesses can be adduced to prove the delivery, < the 
pursuers speak of the carter s, though only oue could 
have been necessary to take care of a single cart ; 
and it is submitted, that they ought to say who the 
alleged “ carters’* are. 

In point of fact, the defender states that no cask 
of whisky from the pursuers was delivered, either to 
himself or to Andrew Tennent, who is named in this 
article, on or about the 2d of June 1 809 j and your 
Lordships will observ e, that if a fraud was committed 
by one of the pursuers carters, (which it will be 
shown he could easily commit), the proof proposed 
by the oath of the carter or carters is just a proof by 
the evidence of the perpetrator of the fraud. 

No permit was given up by the defender to the Aim. to An. 4. 
excise officer of the district. The defender has 


explained in his condescendence, and repeats, that 
permits for the district in which he resides were, at 
the time hi question, left in a house in Camlachie , 
without in general being seen by the persons to whom 
spirits were permitted, and were there received by 
the excise officer. The certificate by Alexander 
Mitchell, therefore, proves nothing j for though it 
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bears that a permit was granted, arid credited in 
the respondent’s stock on 2d June 1809, twenty 
such permits might have been given, and the quan- 
tities stated to account of the respondent, although 
not a drop of spirits had been added to his stock ; 
for if the officer firjjs that tlje stock on hand of a 
dealer does not exceed the quantity stated, as per- 
mitted in the books, he has no occasion to inquire 
farther. It is only when there is an excess of stock 
above the quantity entered in the books as received 
by a dealer, that there can be any room for presum- 
ing illicit trade, and in ^hat case the officer makes 
a seizure. 

In point of fact, the proper officer of the district 
in which the defender lives, at the date of the 
alleged permit, was not James Cunningham, but 

M‘Vcy. It will be observed, too, that 

though the pursuers firm is “ John and Thomas 
“ Harvie,” the entry in the certificate Jh^rc men- 
tioned is, “ Thomas Harvie and Company.*’ 

This article, and the certificate, referred to in 
it, requires peculiar attention. First, when per- 
mits are granted, the quantity in them is always a 
little less than the quantity actually sent ; and in 
proof of this the defender produces a discharged 
invoice from George Pinkerton, a respectable dealer 
in Glasgow', who furnished to the defender, on 
25th of May 1809, sixty-six gallons of whisky; 
but the entry in the certificate, shows that the 
permit was only for sixty-five gallons. In the same 
manner, as the disputed article is stated at sixty- 
nil^ and one half gallons, the permit should have 
been ti little less ; but it bears to be for seventy-two 
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gallons. Secondly, by the certificate it appears, 
that on the 3d of April the defender had on hand 
twenty gallons ; and on the day following sixty-five 
gallons were added to his stock, making in all eighty- 
five gallons. But on the 17th April, he had eighty 
gallons of stock on hand ; or, iiK)ther words, he had 
only sold five gallons during the fortnight , between 
the 3d and 1 7th April. In the same manner, on the 
1st May, tit 1 had seventy-five gallons on hand ; and 
on the 15th May seventy gallons; thus showing 
regular sales of five gallons iii each fortnight. On 
the 28th of May, the stock on hand was one hun- 
dred and twenty gallons ; and if the defender had 
received the disputed cask, there would have been 
added to this stock sixty-nine and one half gallons, 
making in whole one hundred and eighty-nine and 
one half gallons. Now taking the usual rate of sales 
in a fortnight, being five gallons, the defender's 
stock on 12th June in that case would have been 
one hundred and eighty-four and one half gallons ; 
whereas on that date, by the certificate, it amounts 
only to one hundred and twenty- eight gallons. I11 
other words, on the supposition that lie had received 
the cask in dispute, his sales for the fortnight pre- 
ceding the 1 2th of June must have been fifty-seven 
and one half gallon^; that is, more than eleven times 
the sales for each of the three preceding fortnights. 
Thus the certificate furnishes conclusive real evi- 
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dence, that the disputed cask was not received by the 
respondent, and entered in his last stock. 

Any quantity may be entered in the excise books Ans. t<> last 
as added to the stock of a dealer, without the j-isk Au ' 
of detection, although there has been no actual addi- 
tion to his stock, all that is requisite being, that the 
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stock truly on hand shall not exceed the quantity 
which the excise books purport to have received into 
it. * % 

On the 10th of March 1814, the Court pro- 
nounced this interlocutor : “ Upon report of the 
!SPSSL. “ Lord Justice Clerk, in* absence of J.ord Mea- 
“ dowbank, and havii^ advised the mutual Jnfor- 
“ mations for the parties, with the condescendence 
for the pursuers, put in by order of' Court, and 
“ answers thereto, advocate the cause, and before 
answef* grant warrant for letters of incident dili- 
gence at the instance^of both parties against wit- 
“ nesses, and havers, for proving the several facts 
“ and circumstances set forth by them in the said 
“ condescendence and answers, and allow to both 
“ parties a conjunct probation ; grant commission 
“ to,” &c. 


it 


it 


l’urs. proof, 
p. I. 


Under the commission issued by virtue of this 
interlocutor, the following proofs were taken : — 

Andrew Tennent depones. That thougn he was 
supplied with whisky by the respondents in the year 
1809, “ he cannot say whether he got spirits from 
“ them in the month of June in that year.” 

Daniel M‘Farlane depones, ** That he has been 
“ about fifteen years in the service of John Harvie, 
“ and of John and Thomas IJarvie, the pursuers. 
“ That for several years preceding the year 1 809, 
“ and till Martinmas in that year, at which time the 
“ pursuers got a place of business in Glasgow, the 
“ deponent, and another man of the dime of John 
“ Russell, carted all the whisky from the pursuers 
“ distillery to their customers. That he has on seve- 
“ ral occasions delivered whisky to the defender, and 
“ id particular about the middle of June 1 809, as 
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the deponent thinks, he cleaned a cask at the 
“ distillery, and filled it with whisky for the de- 
“ fender ; and bethinks the cask which he so cleaned 
** would hold from sixty-six to sixty-eight gallons ; 
that afterwards the deponent delivered ftie said 
cash of whisky at the ^defender's house in West - 
muir, and'his wife was pre&nt when the deponent 
so (delivered it ; that JohriRussell was not present 
“ when he so, delivered it, but on the day of the 
“ delivery, Russell accompanied the deponent from 
** Yoker to Glasgow ; that the deponent h^L charge 
“ of one cart of whisky, anjlRussell had the charge 
“ of another cart j’tliat after coming to Glasgow, the 
deponent and Russell delivered two small casks of 
whisky to James Taylor, in Blackford’s Wynd ; 
that after this, Russell and the deponent separated, 
and the deponent by himself delivered a cask to 
“ Robert M‘Omish, at the town-head of Glasgow ; 
“ and aft^this, the deponent delivered the cask of 
“ whisky at Wcstmuir to the defender , as before dc- 
“ poned to ; and while at IVcstmuir, he delivered 
“ another cask of whisky to Andrew Tenncnt , smith 
“ there ; and when he so delivered the cask of 
“ whisky at the defender's house, he gape the invoice 
“ thereof, and permit, to the defender's wife } that, 
“ at this time, Alexander Nisbet, at Knightswood 
“ coal- work, actedP^s clerk to the pursuers, and 
“ kept the book in which the whisky delivered to 
** the customers was inserted.” He further de- 
pones, “ Tha^in general it fell under the deponent’s 
“ department to clean the casks which were to be 
“ filled with whisky for customers ; that the cask 
“ above deponed to was among the last which he 
“ cleaned for the defender : Depones, that there 
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“ was some person in tlie house besides the defender’s 
** wife, who assisted him to cany the cask through 
** the house to a back celfar f bur who that person 
44 wis the deponent cannot say: Depones, that 
** one m the grounds of his recollection of having 
“ delivered the sai 4 ’ casklto the defender in the 
44 month of June, in fjJSLyear aforesaid* is, that on 
“ the same day he delivered two casks to James 
“ Taylor, as before deponed to ; and 3* aflor, on that 
>¥* occasion, said to the deponent and Russell, who 
44 nccouqjptnicd him, that the day being very warm, 
“ he supposed that a of porter would be more 

“ agreeable to them than a dram, and they took the 
“ porter accordingly : Depones, that on no other 
“ occasion does he recollect of having delivered on 
44 the same day whisky to Taylor, M ‘Ornish, Ten- 
“ nent, and the defender # . That he can assign no 
“ particular reason for recollecting having cleaned 
44 this cask for the defender, but at tittup c when 
“ the said cask was sent to the defender, n was the 
“ deponent’s duty to clean all the casks ;** and be- 
ing specially interrogated, 44 what is the reason for 
44 his specifying the cleaning of this cask in parti- 
“ cular in the month of June ; depones, that in 
44 consequence of the dispute about it, his attention 
“ had at different times been snecially called to the 
44 period at which lie delivered w.’’ He thei£ men- 
tions a conversation which he had on the subject 


* Taylor and M'Omish were not examined j|raid their names 
do not appear in the excerpt of tlie Excise stock-book printed 
in the Appendix, p. 388. But it does appear in the excerpt 
from tlie day-book of the Respondent's, Appendix, p. 380, that 
they .are’chargcd with goods on tlie same day (June 3) as the 

appellant * 
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wich the respondent Thomas Harvie ; and being lsso. 
specially interrogated, whether or not the conversa- " 
tion he had wit\<$dr.Hafyie is one of the reasons for 
his naming the saicf month of June, depones affirm- 
atively j but says, ** that Mr. Harvie did not^onention 
** to him the time atwhic||the deputed cask of whisky 
“ was delivered.** It appeamalso by the depositions, 
that Mr. Harvie, in the cOuWe of this conversation, 
having mentioned that the deponent on the same 
day delivered' whisky to Taylor, Tennent, and. 
M'Omish, he depones, ** that although heJiad not 
“ been informed by the pursuer Thomas Harvie, or 
“ any other person, he shdmd have recollected that 
on the same day he delivered, as before deponed 
to, whisky to all these persons.** 

John Russell depones, “ That, at Whitsunday Pur*, proof, 
1810, the pursuers (respondents) got a place of 1 *’ 4 * 

* l business in Glasgow j that, in the summer before 
“ they so came to Glasgow, he recollects, that he 
<( and M'Farlane came to Glasgow with two casks 
** of whisky ; that M‘Farlane had on his cart two 
<( casks to James Taylor in Blackford’s Wynd, a 
“ cask to Robert M‘Omish in the town-head, a cask 
to Andrew Tennent in W estmuir, and a hogshead 
to the defender, while the deponent had on his 
** cart a small puncheon of whisky to Glen and 
Company in Rutlfflglen, and an ordinary puncheon 
to Thomas Gibson in Calton ; that M‘Farlane 
and the deponent went together to Taylor's, who 
offered them a dram, but the day being warm, 

“ they prefixed a bottle of porter ; that M'Farlane 
“ wished the deponent to take from his (M'Farlane’s) 

4t cart the cask for M‘Omish, and to go with it to 
VOL. 11. c *c 
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** M‘Omish’s, but this the deponent refused to do, 
“ as it was out of his way, and he had a heavier 
** load than M‘Farlane ; that the deponent thinks 
“ that the said quantities of Whisky were delivered 
** in t/ie month of, June, in tjie year aforesaid, as he 
u recollects that at^ that ^ me he was employed on 
“ the farm in hoeing potatoes.” * 

Alexander Nisbet?oepones, “ That in the year 
“ 1809, and for several preceding years ? he assisted 
“ the pursuers in keeping their bdfoKsy* and an 
extract or excerpt being taken from the waste- 
book, and being compared by the commissioner , 
and found to be correctable witness depones, That 
“ the whole entries in the original waste-book 
'** contained in the said excerpt are in his hand- 
writing.” * 

Tenncnt depones, “ That he recollects having 
“ been supplied by them (the respondents) with 
“ whisky in the year 1 809 ; but he cannot say 
“ whether lie got spirits from them in Hie month of 
“ June in that year, as some of the invoices which 
“ he got *from them about that time have not been 
“ preserved by him.” Torment’s wife depones 
“ conform to the immediate preceding witness, her 
“^husband/* 

John M‘Vcy, excise officer, depones, “ Tlrat 
“ when the deponent was first^n the said division, 
it was the practice of retailers to send the per - 
“ mils of spirits, entering their stocks, to the brewery 
“ of Mr. Robert Aitken, in Camhichie^from whence 
“ the deponent regularly received tnan, as he had 
“ occasu^i to be there generally three or four times 
“ a day.”* 


* Appendix, p. 384.. 
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James Cunningham, excise officer, depones “ con- 
“ form to the preceding witness.” 

Andrew Tennent, depones, ** That about the 
“ year 1 809 the deponent , to the best of his recol- 
“ lection, was in the practice of sending the permits, 
“ which he received with the Spirits, sometimes to 
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** the brewery of Robert Aitken, in Camlachie, and 
** sometimes to tlie shop of William Brown, grocer, 


“ in Parkliead.” 


** Elizabeth Thomson, his wife, depones <e con- 
“ form to the preceding witness.” v 

John M‘Vey depones, ‘^ ;That when visiting the 
“ stock of the different spirit-dealers of the division, 
“ it is his uniform practice to gauge it ; and if he 
“Jind it less than the stock Jbr which they have 
“ credit , their credit in the stock- boo 1 $ is reduced 
“ immediately to the quantity actually in their pos- 
“ session .” 


James Cunningham depones “ conform to the • 

** preceding witness.” 

The extracts of accounts from the account-books* 
of the respondents, and the stock-books of flic excise, 
which are subjoined in the Appendix to this case, 
were also proved under the commission. 

The Court, on the 15th November 1814, pro- , . r >< 1 ' signed, 
nounced the following interlocutor : “ On report 1814, ° v ’ 

“ of Lord MeadowMnk, and having resumed con- focut", 1 aj'peui 
** sideration of and advised the mutual informations cd from. 


“ for the parties, condescendence, answers, proof 
“ adduced, a$d whole process, the Lords repel the 
“ defences, and decern against the defender for pay- 

* And it appears that the respondents tendered &e oath in 
supplement, which was refused by the appellants.' 

c c % 
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“ ment of the sum of 55 /. 12s. sterling, with inte- 
“ rest thereof, from the date of citation in this 
** action, and till payment ; find the defender liable 
“ in expenses, allow an account thereof to be given 
“ in, and remit to the auditor to tax the same, and 
“ to report.” ' 

An error of 14 /. jp this interlocutor was rectified 
by consent. 

7th July 1815. The appellant then presented a . petition against 
ciuor appedled the above interlocutor, which being followed with 
from. answer the Court, upon advising the same, being 

of opinion that the qase depended materially on 
the credit due to the excise books, made a remit to 
James Bruce, secretary to the Board of Excise for 
Scotland, to examine those books, and report what 
credit appeared to him to be due to the entries 
June ia, 1815. contained in them. On the 12th of June 1815, 
Mr. Bruce made the following report : — “ I have 
“ considered this petition, and the anpjyers, and I 
am of opinion, that the surveys mentioned in the 
excerp|s*, engrossed in the answers, have every 
appearance of being taken from actual gauges of 
“ Dunbar’s stock ; and that the entries made in 
“ those books are held as sufficient evidence of the 
‘^delivery and receipt of the exciseable articles 
“ therein mentioned, and particularly of the hogs- 
“ head of whisky in question. 

r The agent for the appellant, when this report was 
put into process, waited upon Mr. Bruce, to inquire 
how he could, consistently with the 'Miown facts of 
the case, make such a report to the Court. The 
.result $ this interview is stated in the following 
“ note,” which was presented to the Court below : 

* Seethe Appendix, 
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* l In this case your Lordships, before answer, remitted 
te to Mr. Bruce, secretary to the excise, to. peruse 
“ the petition and answers, and, if necessary, to call 
** for the attendance of parties, jgad to inquire into 
“ the facts alleged by either part Jr 'With regard to the 
“ excise books and permits mentioned in the plead- 
“ ings, and to report the result of such inquiry to 
the Court, and particularly to state how far the 
** entries in* these books can be deemed conclusive 
“ evidence of the delivery of the hogshead of whisky 
“ in question into the stock of the petitioner (ap- 
“ pellant). v> 

“ The petition and answers, with the remit by 
“ the Court, were, by the agent for the pursuers 
** (respondents), laid before Mr. Bruce, who on the 
** 1 2th instant perused the same, and wrote out the 
“ report in process. The agent for the defender 
** was rather surprised that Mr. Bruce should have 
“ made out'a report, without so much as seeing the 
“ disputed entries contained in the stock-book y kept 
** for the division where the defender resides, and 
“ which was then lying in his (the agent's) pos- 
*« session. Accordingly he took the liberty of wait- 
“ ing upon, and mentioning this circumstance to 
“ Mr. Bruce, who stated to him that the cause ou$ht 
** to have been remitted to the sheriff of the county , *' 
** to inquire into the facts alleged by the parties, as 
“ tending to support or detract from the credit due 
“ to the excise books ; that he had examined the 
“ persons iiP the excise-office, who made out the 
“ excerpts from the books mentioned in the pleads 
“ ings, by which he was satisfied that these were 
** fairly taken ; and therefore he had no occasion to 

c c 3 
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see any boohs on the subject , because , in his 
Official capacity , he could never admit that there 
'was any error in the excise boolcs. Mr. Bruce 
further stated, that, the practice of stamping en- 
tries has been known to the honourable Board ; 
and when the officer was detected in doing so, he 
was dismissed from the service. 


“ Correct, in so far as relates to the conversation 


“ with, (signed) “ James Bruce** 

“ 15th June 1815.” 

7th July 1815. The Court, of this date, pronounced the follow- 
focutor ap-* 1 ing interlocutor : “ The Lords having advised this 
pealed from. « petition, with the answers thereto, and report of 
“ Mr. Bruce, as directed by the Court, adhere to 
“ the interlocutor reclaimed against, and refuse the 
“ desire of the petition, with this variation, that the 
“ sum decerned for shall, as consented to by the re- 
“ spondents, be restricted to 43/. 145. grf. sterling, 
“ with interest thereof from the date of citation, and 
“ with expenses as formerly found due.** 

Against these interlocutors the appeal was pre- 
sented. 


For the Appellants, the Attorney -General, and 
Mr. Wetherell: 


Argument, By the Scotch law, a settled account cannot be 
10th and °P ene< l so as to admit proof of error. A party there is 
not permitted, as in the courts of equity in England, 
to surcharge and falsify. Even in those Courts there 
must be a demonstration of error in the accounts; 
suspicion and probability of error is not sufficient. 
Clark v. Thirkill *, Set on v. Cockburn t. 


* Before the Vice-Chancellor, 1820. Not reported. It was 
a common bill to open a settled account. 

\ Diet, of Dccis. vol. 2, No. 135. 
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As to the excise books, they cannot be evidence 
as between third persons ; if so, any person might 
be charged to any extent by a collusive entry in the 
excise books.* 

Independently of the excise books, the case of the 
respondents rests upon the evidence of M'Farlane and 
Russell. The question related to three deliveries in 
1809. They prove only one delivery. To have 
sustained their case, they should have proved the 
deliveries in April and August. JVTFarlanc, having 
carted all the whisky, could have proved all the 
deliveries ; he only thinks that he delivered a cask 
about the middle of June. It appears in proof, that 
various other deliveries of whisky took place on the 
same day. They might have called the persons to 
whom it is alleged that such deliveries were made, 
to corroborate the evidence of M'Farlane, which they 
have omitted to do. Russell speaks only to belief, 
and proves nothing as to any delivery but one. 
The excise books prove no delivery to Taylor, 
M ‘Ornish, &c. on the 2nd of Juno, as represented 
by the respondents witnesses. 

To the admissibility of the excise books as evi- 
dence, there were certainly objections made in the 
Court below. The excise-officer was not examined, 
but a person to prove the excerpt from the books, in 
which there is a material error : it omits an inter- 
mediate entry, which shows the danger of admitting 
such evidence. The permit is delivered to the excise 
by the person who removes the stock; not by the 
retailer, who receives it. In point of admissibility, 
there is no difference between original and con- 

* On thi» point see the authorities in the notes pp. 378, 379. 
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firmatory evidence. If the party be dead, as in 
Pitman v. Madox*, the evidence is admissible, accords 
ing to the authority of a class of cases. The admission 
of the semiplena prohatio , according to the Scotch 
law, depends on the circumstances of the case. In the 
authorities referred «b by Erskine f on that subject, 
the circumstances were very peculiar: the defender 
being dead, his oath of verity could not be taken, 
and on this account the oath of the pursuer was 
admitted. Where there are adverse witnesses, semi- 
plena prohatio is not admissible; here they have 
taken the oath of the defender’s wife. According to 
Erskine, “ the semiplena prohatio, or oath in supple- 
ment,” is to supply an imperfect or defective evi- 
dence by the “ parties own oaths ; e. g. in the case 
“ of furnishings made by shopkeepers, &c. where the 
“ quantities furnished, or the prices of them, are 
“ not proved by two concurring testimonies, &c. But 
“ where the imperfect evidence laid before the judge 
“ does not, in his apprehension, amount even to semi - 
“ plena probation the parties oaths in supplement 
“ ought not to be put.” In this case, the accounts 
of the respondent were very inaccurate ; there were 
omissions on both sides of the account. 

For the Respondents, Mr, C. JV irren, and 
Mr. Stephen : 

The defence made by the appellant is not that he 
has paid for the goods, but that they were not de- 
livered. The evidence to prove that the cask: in 
question was delivered at the house of the appellant 
is* 5, 1 . the entry in the books of the respondents and of 
the excise ; 2. the depositions of the servants of the 
* 9 SalkeM, Ggo. f B. 4, tit. S, s. 14. 
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respondents j 3. the evidence of Mr. Bruce. No 
objection to that evidence was raised in the Court s 
below, either by the advocates or by the judges. 
Whatever may be thought of such evidence in Eng- 
land, it is admissible by law in the Courts of Scot- 
land ; and this House, sitting aV a Court of Appeal 
from Scotch jurisdiction, must decide by the rules of 
the Scotch law. 

It is admitted, that, according to the authority 
quoted from Erskine, merchants books are not full 
evidence ; but the law of Scotland in such case 
admits the oath in supplement. If it be law, how- 
ever inexpedient, it must be the rule of decision 
between the parties. The books afford a semiplena 
probatio, which, if supported by one witness, be- 
comes plena, provided the books are correctly kept, 
and the merchant make oath, in supplement, that 
the transaction is there justly stated # : that proof the 
respondents have offered, and it has been rejected 
by the appellant. The invoice delivered to the ap- 
pellant’s wife has not been produced, though re- 
quired. The word “ balance,' * on which so much 
argument is built, occurs only in one of the jottings. 
As to the fact and time of the delivery, M'Farlane 
could not have confounded June with August. His 
evidence is confirmed by Russell ; and as to the con- 
versation between witness and the party respecting 
the transaction, it ought not to affect the credit due 
to the evidence. It is in the necessary and ordinary 
course of conducting actions. A plaintiff would not act 
very wisely in bringing an action, and proceeding to 
trial, without knowing what his witnesses could proved 
The Lord Chancellor : — It is manifest from ob- 

* Ersk. lost. b. 4, tit. 2, s. 4. 
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serrations of the judges of the Court of Session, 
appearing in the notes, that if it had not been for 
the certificate of Mr. Bruce, as to the excise books, 
they would have deqided against the respondents ; 
whether they ought to have done so, is another 
question. It is difficult to ascertain on 'what prin- 
ciple the Court referred this point to Mr. Bruce. 
If, according to law, the Court could have dispensed 
with the production of the books themselves, on the 
ground that they were public documents, and could 
not without public inconvenience have been removed ; 
then they should have required, as to such parts as 
were material to be given in evidence, copies properly 
attested and examined. That a court of justice should 
refer to any man, to know whether a document is or 
is not evidence, is to me a novelty. If the reference 
had been proper in itself, the report, considering how 
it was framed, is by no means satisfactory: Mr. 
Bruce admits that he did not examine, he did not 
even sec, the books, but only conversed with the 
excise-officers, and upon their allegations and his own 
confidence is satisfied, and returns a certificate ac- 
cordingly. Is it in Scotland, prcesumptio juris et de 
jure , that an exciseman cannot be mistaken ? 

For the Respondents : — It is said that because a 
subsequent account was settled, the omission to 
charge the item in question ought to be clearly 
shown. That demonstrative evidence is necessary 
to open an account, is an objection not now maintain- 
able. As to Seton v. Cockbum , the question was 
between partners for an account. Balances of former 
accounts had been brought into subsequent accounts 
whiph were settled; under such circumstances the 
question was, whether the final account included 
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the settlement of previous accounts, vouchers hav- 
ing been delivered up ? In the present case, no ^ 
vouchers passed ; no formal account' was delivered; 
the papers given in the hurry of business were 
mere memoranda of an account current, signed only 
by one party. By the English law, error may be 
shown even after an account has been settled. 

If the demonstrative evidence said to be required 
in this case means direct evidence, as contradis- 
tinguished from presumptive, there is such evidence. 
The issue is upon a fact, whether a hogshead of 
whisky was delivered, and it is confined to a ques- 
tion of time. On this point there is the evidence 
of the man who delivered it to the wife, with an in- 
voice or permit. His evidence is corroborated by 
another witness. A third witness proves the entry 
of the delivery in the books. In England, the practice 
is to prove the delivery by shop-books, and the ser- 
vant who made the delivery. Upon an action of 
trover for a gold watch, where the plaintiffs con- 
tended that the defendants being watchmakers, with 
whom he had left the watch for repair, had delivered 
it to a stranger. The defendants, on the other Jpmd, 
contending that it was delivered to the person ap- 
pointed by the plaintiff to receive it. By the pro- 
duction of the shop books, an entry appeared, not 
in the hand-writing of the shopman, nor made in 
his presence; but seen by him soon after it was made : 
that evidence, given by the shopman, was received*. 

• i Eip. N. P. C. 328, Digby v. Steelman. Upon this sub- 
ject, see Sikes v. Marshall, 2 Esp. 705 ; 7 Jac. 1, c. i2.^jEfm? 
Torrington’s case, 1 Salk. 285; N. P. 282, 283. Cooper v. 
Marsden , 1 Esp. 1. Harrison v. Blades , 3 Camp. 357. Calvert 
v. Arch, of Canterbury , 2 Esp. 646, 
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y * The Lord Chancellor .‘— What was the verdict 
in that case ? * 

For the Respondents : — It does not appear. In 
another case*, the shopman being deaij, the shop- 
books* we re of themsefves held to be evidence of de- 
livery. To the evidence from $he excise-books, it is 
objected that nothing but a certificate is produced ; 
but this objection was not raised before the Court of 
Session ; from ttfhich a presumption arises, that by 
the law of Scotland the certificate is good evidence 
without production of the books. If the objection 
had been taken, the respondent might have amended 
his case by producing the books ; in England a new 
trial, on the ground of the admission of improper 
evidence, if the objection was not taken at the 
trial. The excise-books were not produced to prove 
the delivery of the goods, but to show that the per- 
mit was delivered by the retailer, Mr. Dunbar, to 
the officer. M‘Vey depones, that the permits are 
usually left by the retailer. 

The Lord Chancellor : — Did you ever hear of a 
Certificate being admitted, such as in this case ? The 
v texci§e books, if they be evidence at all, ought to be 
proved by the oath of a party who has made or seen 
a copy, and having compared it with the original, 
proves it to be accurate j*. 

See also upon the subject of evidence against third persons, 
by entries in private and public books, Pritt ▼. Fair clough, 
3 Campb. 305. Hagedom v. Reid, 3 Campb. 377. 379. Higham 
v. Ridgwdy, 10 East 109. Doe v. Robson, 15 East,’ 3a. Gossv. 

' , Wellington, 3 Bro. Sc Bi. 1 32 ; ex parte Taylor, 1 Jac.& Wa.483. 
J#mt\. Andrews , 3 Bar. & Al. 341 ; Wynne v. Tyrwhit, 4 Bar. 
& A1. 376. * 

• Pitman v. Madox , s Salk. 690. '* 

f See Fuller v. Fotch et al ’. Cavthew, 34C. where Holt, C. J. 
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For the Respondent: — The appellant is estopped 
from making that objection, for he has used the books ^ 
in evidence. It is not to be presumed, from the prac- 
tice of thejEnglish law, or any general principles, 
that such a certificate is not good evidence by the 
law of Scotland. 

The Lord Chancellor : — We have nothing but 
this certificate ; the books are not before the Court. 
The judges below think all the other evidence trash, 
and rely upon tljis certificate. 

For the Respondent : — In England questions are 
tried by the certificate of the bishop : So of the marshal 
of the King’s host. The evidence of Mr. Bruce 
was taken by the Court for the behoof of the appel- 
lant. If his evidence were struck out, enough would 
remain to support the case of the respondent. 

The Lord Chancellor: — Can you support, the 
second interlocutor of the Court of Session, by which 
it appears, that on the report of Mr. Bruce they 
found their judgment, and adhere to their first 
interlocutor on the foundation of that report ? Can 
these interlocutors be supported in these terms, 
unless the report of Mr. Bruce is supported ? 

For the Respondents : — The invoices and receipts 
are not eyidenpe for want of stamps, according to 
the statute 48 Geo. III. c. 149. That point has 
been decided*. The fraudulent intent of the appel- 
lant is apparent from his winking at the small over- 
charge against him in the former account, for fear 
that, in stirring the question, the greater error against 

In an action of trespass, admitted in evidence a copy of a con- 
viction by Commissioners of Excise, the original of which' ‘was 
made by entry in thi|ir books. 

* Wright v. Shaxucross, * B. & A. 501. 
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the respondents, and in his favour, might be dis- 
covered in the course of investigation. 

The Lord Chancellor : — The cause is highly im- 
portant, as involving difficult questions on the' subject 
-of evidence. Now, under the Jury Court Act, an 
issue would be directed in such a case. *If the House 
of Lords affirm the judgment, it would be considered 
as a direction, and established as a rule, to admit 
such evidence (including the certificate) before a jury. 
The subject, however, is so trivial, t^at if it were not 
for the important principle which is brought into 
question, it would be right to decide the case in- 
stanter. 

If all the interlocutors' could be affirmed, that 
might be satisfactory. But as three of the Judges, 
who sustain the demand, express an opinion that 
they could not do so but upon the evidence of Mr. 
Bruce’s certificate, it would be dangerous to affirm 
a judgment standing upon such ground. 

It is contended, that by the law of Scotland all 
these matters — the parol testimony, the books, the 
certificates, the excerpts, and even the opinion of 
Mr. Bruce, are admissible evidence. I ought to be 
well assured on this pqint, before I establish such 
rules of evidence. It is marvellous if such things as 
the certificate of Mr. Bruce and the excerpts, (pro- 
duced as they were), can be considered by the law of 
that country as admissible evidence. 

What is truly the rule of law on these points in 
Scotland, it is highly important to know. Questions 
of fact, such as we now have to decide, will hereafter 
come before juries in Scotland, who must be guided 
by their own law of evidence. It is important, there- 
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fbre, to ascertain by the present decision, so much of 
that law asthe question involves. If we should 
affirm the judgment of the Court below, without 
stating the grounds, the judgment on this appeal 
would he quoted before juries to sanction the admis- 
sion of^such evidence, including all the particulars 
which were admitted in this case. If, therefore, in 
the Court of Session, evidence was admitted which 
ought to*1iave been rejected, together with evidence 
properly admissible, we ought to inform the Courts 
of Scotland what evidenfce we think admissible, and 
what ought to have been rejected. If I were to 
speak as an English lawyer, I should immediately 
express my opinion ftithoqt doubt^ But as a Scotch 
lawyer, I am required to consider what part of this 
evidence ought to be admitted, and what^part to be 
rejected. 

Jjord Chancellor : — There is a case which stands 
for judgment, which I am extremely sorry ever to 
have seen here — it relates to the price of a cask of 
whisky j and the question is, whether the judgment 
of the Court of Session, which has fixed the keeper 
of a public-house with the price of that cask of 
whisky, is a judgment whigh is or is not supported 
by the evidence given in the cause. What>was the 
real case it is a little difficult to state, What would 
have been the judgment of the Court of Session upon 
so much of the testimony which has been looked to in 
this case, as has about it (if I may sp speak) the cha- 
racter of evidence, I do not know; because it appears 
to me, that tfyere has been a great deal made use of 
in this case, as testimony, which has no pretence to 
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be considered as evidence that ought to be admitted. 
Endeavouring to separate so much of the testimony 
as has not the character of evidence, from so much 
of the testimony as has the character of evidence* 

, I think* upon what Jr deem to have the character of 
evidence, that this ^sp^ought to bq,decided, not in 
favour of the respondents, bift in favour of the appel- 
lant ; and I am the rather inclined to advise you so 
to decide, because I am quite certain that it we were 
to take another course, and which is the only other 
course that we really could* take, ’namely, to remit 
back to the Court of* Session, to reconsider the case 
of this cask of whisky, we should put both parties to 
a very great expepse. In the ftext place, if we did 
not remit it back to the Court of Session, the conse- 
quence of Jliat would be, that the Court would take 
it for granted^that in all similar cases similar testi- 
mony was to be received in evidence ; taking, there- 
fore, the case, and considering it now upon so much 
of the testimony as is evidence, I think the respon- 
dents here, the pursuers below, have failed in making 
out, by proof as competent as ought to be offered 
in such a case, the delivery of this cask* of whisky; 
and that that proof on their part ought to be much 
more clear than it is in*jthis case; because, as to what 
is supped to public-houses, the distillers are in truth 
the persons who keep the accounts between them- 
selves and these public-houses ; and where they have 
delivered accounts, the import of which is directly 
against the clairg s they now make* it would'be a very 
unwholesome thing to apply to the general trans- 
actions of such persons, a principles which would call 
upon your lordships to decide* with respect to written 
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documents delivered by themselves, that those written 
documents did not, contain tlie truth with respect to 
the delivery. It may l^pe been in this case (I can- 
not undertake to say positively) that this cask of 
whisky got to the public-houTe, but I say there is 
not evidence in*|kis c^se t (^sustain the claim, if you 
throw out of thecase the testimony which ought not 
to be received. Under tlffe circumstances I can only 
move your lordships, that this interlocutor be 
reversed j tfut^iat eagli party should pay his own 
costs. . 

jh 

Ordered and adjudged, that the interlocutors com- 
plained of be reversed, and the defender assoilzied. 


*D D 


383 

laao. 

DUNBAR 

t?. 

MARVtFi, 


ill July. 


VOL. II 



386 


cn 

Jh 

'ri 

<y 


CASES IN THE HOUSE OF LORDS 


\ 

( CO 1 

1 t l 

1 

CO 

Oi 

1 

1 0M> 

r+ 

b* I 1 

1 

CO 


o 

O 

e© t> o 

O 

ci 

00 

c* 

^ »c ^ 

*0 *© tJ- 

o 

c© 

¥ 

<4 


& 


6 


•c 

*&4 

CO 


w » 

M 

> 

s* 

< 

W 

(A 

* 

o 

w * 
H c 

oj 

nd rtf 

c* o 

d>< 


hi 

<D 

fcl) 

•n 


<D 

,XJ 


1 

B 

S 

« 

w 


I I I I . I » • 


I I I I If* » I 


,111 III II 


P 3 

HH 

& 

S3 

H 

CO 

W 

£ 

P3 

<1 

PQ 

& 

Q 

a 

o 

& 

a 


rO . . . ... 

2000 © o o oc 
^ns-O'O n r o ^ t: ^o 

^ *►> X £>■» ^ 

cqMPQPS P 2 CQ 

. . »o . . 

c * . **■ ci ^ eo 

eo- ” * ” « d-g ~ 01 6 " ~ 

~%<Q 


CD 

Th 

C© 

««** 

S* 


o 

CO 

u 

<2 

c 

o 


bD 

u 

<y 

04 

^o 


C 3 

5 - 

'flS 

o 


CO CD 1 1 

O) 1 1 1 

co 

CD 

O x*- r>- ci 

Hp.Hr. 

O Cl n 1 

h4 pH r-» 

CO 

cc 

4-H <h W 

CO ^ »o 

hh *r> CibO 

io ^oco l o 

Cl 

CO 

00 

't 




si 

hIh 

M M» l> 
CD ^-CC CD 

i i i » 

*hA* 

cd Oi r>» cm 
<£) CD 03 

1 1 1 1 

*** 

1 


• i i i 

1 1 1 1 

1 


CD CD^ 

CD_ ^ 



'eo'co coco 

pH r. r-< »h 

'oo'cd'co' 

rH ih r>. h. 

H 


*j +j 

os ci cj aS 

<-> +D +-> 4~> 

d C3 d C3 

4-> 

n 


6 6 6 6 
tj rs r 3 *o 

6 © o © 
'O -© *0 -T3 

6 


o o o o 
HhHH 

o o o o 

HhHh 

o 

H 




g'grH £* 
S§ .g 

•*-» ^ ^4 

’2 cj 

t|s® 

3 *■» B 

bo . ca^ 3 

a E-g-w . 
r: a & « js 

bf, qj ^ 


“ S.fT ' 0 

j-j p P' ,it c . 


J c 'g'g 


T5 

a> 

c 

bO 


* i 5 § 3 

8 *8 fi iT ►. 

<o . a> o s 
i bo K 

« I 0 ^ J g 

■5 JJ c O $ 

g =i!i 

-3 a % £ <2 

§g.S-§2 

<» .a .1 °* g 

• 2-3 B 2 3 
, > o O iS 
/> O • ~ C & 
mmm rC 1= 


© 

c 


•I * 

*j 

s? *3 

bJO-fe 

« vS 

• <** 

K n 
§ *c 

o-§ 

co to 

,cs ^ 


<i^^o A 



ON APPEALS AND WRITS OF ERROR. 


3»7 


ACCOUNTS. CURRENT between Hugh Dunbar and John and 

Thomas Harvie. 


Dr. Mr. Hugh Dunbar, Change-keeper, Westmuir, 
>7 ' To John and T1 


1807. 

Dec. 2. To 66 \ gallons aquavitA at 13/ 

1808. * * 


Thomas Harvie. 


Feb. 12. To 68 ft. 
May 3. To 47 
Aug. 27. _ To 6*2 
Dec, 5- ' To 67 

April 5,^ To 66 | 
June 2.\ To 69 
Aug. 17.^ *To 87 


Dec. 27. 

TO72 i 

June 18. 4-1 \ 

IOOO. 


April 22. 

By cash 

May 4. 

By do. 

August 24. 

By do. 

Nov. 29. 

By do. 

1809. 


March 15. 

By do. 

August 16. 

By do. 

Dec. 27. 

By do. 

1810. 


June 13. 

By do. 

Nov. 14. 

By do. 


do. 

AS: 

13/ - 

do. 

do. 

13/6 

do. 

do. 

13/0 

do. 

do. 

16/. 

do. 

do. 


do. 

do. 

1 ()/ . 

do. 

do. 

10/ . 

do. 

do. 

10/ • 

do. 

do. 

15/0 


h * 

£.43 

4 

6 

- 

44 

10 

— 

- 

31 

14 

6 

- 

41 

17 

— 

- 

53 


— 

- 

51 

10 

9 

- 

55 

12 

— 

- 

0<) 

12 

— 

- 

58 

— • 

— 

• 

32 

3 

3 



*1 



£.481 

16 

6 



S3 9 6 
41 17 - 


53 12 - 

57 - - 

- v 1 - 40 ~ - 

100 — — 

: - 32 3 3 

Balance due John and Thomas Ilarvie 43 14 g 


£. 48 116 6 


CERTIFICATE from the Excise Books. 

These do certify. That permit was granted for the remo^tei*of British 
aquavitse, from the stock of Thomas Ilarvie and Company, of Glasgow, to 
the stock of Hugh Dunbar, of Westmuir, viz. on the 4th of April 1809, one 
cask containing 72 gallons aquavitse ; and on the 2d of June 1809, one cask 
containing 72 gallons aquavitse; and that both quantities of spli its were 
credited in Mr. Dunbar’s stock, in the excise books- 

Extracted from the Excise books, at Edinburgh, tins 17th day of March 
1812, by (signedj A lexmder Mitchell , 

* Permit-examiner. 


VOL. II. 


J£ K* 



EXCERPTS from Glasgow, Eleventh Division and Third Quarter, Excise Stock-book, kept, 
amongst others, v upon the stock of Hugh Dunbar, spirit-dealer at Westmuir, by James Cun- 
ningham, officer of excise ; which book includes the 6th of April and jth July 1809* 
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The above is a true excerpt made by me from scheme, 
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EXCERPT from that part of Eleventh Division of Glasgow Stock-book, for Third Quarter of Year 
ending 5th July 1 809 ; stating the different Surveys made by the Officer of Excise on the Spirit Stock 
belonging to Hugh Dunbar, spirit dealer at Westmuir, during that Quarter which included 6th April 
and 5th of July 1809. 
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« I hereby certify? That I have searched those of the excise books, for the^ 
year 1 8oc# in which Hbgh Dunbar change-keeper at Westmuir's stock of 
spirits were then kept account of, and find recorded therein a permit dated 
2d June 1809, for a cask containing 72 gallons of aqu&vitav purporting to 
have been sent from the stock of Thomas Harvie antPCompany, to Hugh 
Dunbar at Westmuir ; that those sepnty-two gallons of dqunvitac appear 
from the above-mentioned book to h^e been placed in the usual manner at 
that timq to Dunbar’s debit, by the then officer, and shown in his stock, on 
the officer’s next succecdi^ survey, viz. 12th June, year foresaid. 


Excise-office, Edinburgh,"! 
29th Dec. 1813. J 


(signed) W • Wintour, Diary Clerk. 
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ENGLAND. 

WRIT OF ERROR FROM TUB KING’S BENCH. 

Joshua Rowe - - Plaintiff in Error. 

Isaac Young - Defendant in Error 

If a bill of exchange be “ accepted, payableat the house 
“ of P. & Co.” it is a qualified acceptance restricting 
the place of payment, and the holder is bound to pre- 
sent the bill at that house for payment in order to 
charge the acceptor of the bill. If he brings an action 
upon the bill against the acceptor, he must in his 
declaration aver, and on the trial prove, that he made 
such presentment ; and for want of such averment the 
declaration was held bad on demurrer. 



THE defendant in error was indorsee and holder nows' 
of a bill of exchange, which the plaintiff in error, re- yourg. 
siding at Torpoint, had accepted, ** payable at Sir 
“ John Perring <%' Co.’s banker London.” The 
bill, when it became due, was not presented at that 
banking-house for payment. But Mr. Young, hay- 
ing failed to make such presentment, nevertheless 
brought an action against Mr. Rowe in the Court 
of King’s Bench. 

In the first count *, upon which the whole ques- 
tion, both technically and materially, turns, the 

* Which was the only count in the declaration upon the bill 
of exchange ; all the others were counts for money for good£ 
sold and delivered, and upon an account stated* 
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declaration set forth the words of the acceptance as 
above stated, with an innuendo or explanation, thus : 
** payable at, &c. that is to say , at the house of cer- 
“ tain persons using in trade , fyc. the names , style , 
“ and firm of Sir J£ P. <§' Co. bankers, London.** 

In a subsequent part of the same count it was 
averred, that Rowe, “ by reason of the premises, 
«* and according to the custom of merchants, became 
“ liable to pay the money specified in the bill accord- 
“ ing to the tenor and effect of the bill, and of his 
“ acceptance.** No allegation of a presentment at 
Sir John Perring & Co.’s for payment was contained 
in the first count. To this declaration, upon the 
ground of this omission in the first count, a demurrer 
was filed on behalf of Rowe, the defendant in the 
action*. 

The Court of King’s Bench overruled the de- 
murrer upon argument, or rather upon the state- 
ment of it, and gave judgment for the plaintiff 1 
Young. 

Agajgpst this judgment a writ of error was brought 
in the House of Lords, assigning for error the want 
of averment in the first count, that the bill was 
presented for payment at the house of Sir J. Perring. 
The case was twice argued f before the House at 

* For thirty years before the argument of this case, the Court 
of King’s Bench had been in the habit of holding an accept- 
ance payable at a. banker’s to be a general acceptance. 

t By the Attorney-General and Mr. Wylde for the plaintiff ; 
and by Mr. Holt, for the defendant in error. The arguments 
are omitted on account of their length ; and if it could have 
been done with propriety, in a work professing to be a record 
of important decisions in the House of Lords, the whole case 
would have been omitted, on account of the increased expense 



ON APPEALS AND WRITS OF ERROR. 

very great length, and with much ability : first, in 
the ordinary course, and afterwards before the Judges, 
for the purpose of proposing to them questions of 
law, for the information of the House. After the 
second argument, the four fo^oWmg questions were 
propounded to the Judges : 

i. Whether, in this case, the bill of exchange 

which double reports of the same case inflict upon that part of 
the profession who are, or who conceive that they arc, obliged 
to take both sets of reports. In ancient timeir, when business 
was less extensive, it was the practice of advocates to attend 
all the courts indiscriminately ; and, having taken notes of 
what they heard in the course of their practice, to publish in- 
discriminately what they so collected. But of late years divi- 
sion of labour has been the consequence of increased business, 
and reporters, as well as advocates, usually confine themselves 
to a particular court. Formerly, reporters of cases in Chan- 
cery and the King’s Bench made no scruple of reporting cases 
in the Common Fleas or Exchequer ; but since the time when 
periodical reports of cases in the Common Fleas and Exchequer 
have been begun, and gentlemen have devoted themselves to 
attendance in those Courts for the purpose of reporting, no 
reporter in other courts interferes with the department which 
they have selected. The case now reported arose in the King’s 
Bench, was removed by writ of error into Parliament, and ap- 
pears in the ordinary reports of the Common Fleas. If this cir- 
cumstance had furnished a sufficient reason to exclude a case so 
important in the principle of decision, so full of acute reasoning 
and deep research, comprising in the elaborate opinions, de- 
livered by the Judges, so many valuable discussions on doctrines 
of law, and refined criticisms on points of pleading, not appli- 
cable merely to the case under consideration, but of universal 
application, from the pages of a work where the first inquiry 
would be made for such a case, it would have been, to the 
Editor most especially, a great relief to have been spared the 
unpalatable task^of consideration whether such a case, under 
such circumstances, ought or ought not to be reported. 
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mentioned in the first count of the declaration, being 
therein alleged to have been accepted according to 
the usage and custom of merchants, payable at Sir 
John Perring & Co.’s bankers, London, (that is to 
say) at the house df certain persons using in trade 
and commerce the names, style, and* firm of Sir John 
Perring & Co. bankers, London, the holder was 
bound to present it to that house for payment, and 
to aver in the declaration that the same was pre- 
sented to that house for payment ? 

2. Whethd^ the said bill having been so accepted 
as aforesaid, such acceptance is in law to be con- 
sidered as a qualified acceptance to pay the same at 
the said house of Sir John Perring & Co. bankers, 
London j or, as a general acceptance, to pay the 
same with an additional engagement or direction 
for payment thereof at that house ? 

3. Whether, if A. draw a bill upon B, in favour 
of C, for 1 00 l. and C, without the previous authority 
or subsequent assent of A , take an acceptance of the 
bill for the whole of the 1 00 l. but an acceptance 
qualified as to the time or place of payment, C. 
could, notwithstanding his takipg such acceptance, 
maintain an action upon the bill against A. ? 

4. Whether, if A. were debtor to C. in 100/. 

previous to his so drawing upon B, in favour of C, 
to the amount of 100/. C. could, upon A* s refusing 
his assent to an acceptance qualified as mentioned in 
the above question, maintain an action upon the 
original debt against A, without delivering to A. 
the bill so accepted, in case, at the time the bill 
was drawn, B, was also indebted to A. in a like sum 
of 1 00 /. ? * 
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There was a difference of opinion among the 
Judges, and they delivered successively the opinions 
which are printed in the Appendix to this Report. 
After the Judges had delivered their opinions, the 
Lord Chancellor and Lord Reiesclale spoke to the 
following effect : 

Lord Chancellor : — The writ in this case was 
brought on a judgment in the Court of King’s 
Bench, in an action of assumpsit. That action was 
commenced by special original in Easter Term, 
1 8 1 6. The declaration consisted of a count on a 
bill of exchange, two counts for goods sold and deli- 
vered, three money counts, and an account stated. 
The breach contains an averment of a special request 
of payment in the usual form. The error is limited 
to the first count of the declaration, and that count 
is thus expressed : “ For that whereas one James 
“ Meagher, on the 20th December 1815, at Gos- 
“ port, to wit at London, in the parish of St. Mary- 
“ le-bow, in the Ward of Cheap, according s to the 
“ usage and custom of merchants, from time imme- 
“ morial used and approved of within this kingdom, 
“ made and drew a certain bill of exchange in 
“ writing, bearing date the same day and year afore- 
“ said, and then and there directed that bill of ex- 
“ change to the said Joshua, by the name and addi- 
“ tion of Joshua Rowe, Esquire, Torpoint, and 
** thereby required the said Joshua, two months 
“ after the date thereof, to pay to his the said 
** James’s order 300 /. for value in account, and 
“ then delivered the said bill of exchange to the 
“ said Joshua, which bill of exchange he the said 
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“ Joshua afterwards, to wit, on the same day and 
“ year aforesaid, at Gosport, that is to say, at London 
“ aforesaid, in the parish and ward aforesaid, upon 
“ sight thereof, accented according to the said usage 
“ and custom of Merchants, payable at Sir John 
a p erring $ Co.’s bankers , London , (that is to say,) 
“ at the house of certain persons using in trade 
“ and commerce the names , style, and frm of Sir 
“ J. P erring 8$ Co. bankers , London ; and the said 
“ James, to whose order the said sum of money in 
“ the said bill of exchange specified was to be paid, 
“ afterwards, to wit, on the same day and year aforc- 
“ said, at London aforesaid, in the same parish and 
“ ward aforesaid, by his certain indorsement in 
“ writing, made and indorsed on the said bill of 
“ exchange, according to the usage and custom of 
“ merchants, ordered and appointed the said sum 
“ of money in the said bill of exchange mentioned, 
“ to be paid to the said Isaac, and then and there 
“ delivered the said bill of exchange so indorsed 
“ to him the said Isaac, of which indorsement the 
“ said Joshua afterwards, to wit, on the same day 
“ and year aforesaid, at London aforesaid, in the 
“ parish and ward aforesaid, had notice, by reason 
of 'which said premises , and according to the said 
“ custom of merchants , he the said Joshua then and 
** there became liable to pay the said Isaac the said 
“ sum of money specified in the said bill, according 
“ to the tenor and effect of the said bill of exchange, 
“ and of ' his said acceptance thereof and of the said 
“ indorsement so made thereon as aforesaid ; and 
“ being so liable, he the said Joshua, in considera- 
“ tion thereof, afterwards, to wit, on the same day 
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“ and year aforesaid, at London aforesaid, in the 
“ parish and ward aforesaid, undertook, and then 
“ and there faithfully promised the said Isaac, to 
“ pay him the said sum of mqney mentioned in the 
“ said bill of exchange, according to the tenor and 
“ effect of the said bill of exchange, and of his said 
“ acceptance thereof and of the said indorsement 
“ so made thereon as aforesaid. 

To this count there was the following demurrer : 
“ And the said Joshua, by John Wells Bozon, his 
“ attorney, comes and defends the wrong and injury 
“ when, &c. and says, that the said first count of the 
“ said declaration, and the matters therein contained, 
“ in manner and form as the same are above stated 
“ and set forth, are not sufficient in law for the said 
“ Isaac to have or maintain his aforesaid action thereof 
“ against him the said Joshua, and that he the said 
“ Joshua is not bound by the law of the land to 
“ answer the same, and this he is ready to verify ; 
“ wherefore, for want of a sufficient first count 
“ of this said declaration in this behalf the said 
“ Joshua prays judgment, and that the said Isaac 
** may be barred for having or maintaining his afore- 
** said action thereof against him, &c. ; and the said 
“ Joshua, according to the form of the statute in 
“ such case made and provided, states and shows to 
“ the Court here, the following causes of demurrer 
“ to the said first count of the said declaration, that, 
“ although it is stated and alleged in and bp the 
“ said first count of the said declaration that the 
“ said bill was accepted by the said Joshua , and 
“ made payable at Sir J. Perring <$• Co.*s bankers , 
“ London , yet it is not alleged or stated in, nor can 
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“ it be collected from , the frst count of the decla- 
ration , that the said bill was ever presented or 
“ shown for payment thereof either when it became 
“ due and payable, or before or since, at the said Sir 
“ J. Perring & Co.’s bankers, London aforesaid.” 
Then there is a rejoinder and replication. 

The demurrer afterwards came on for argument 
in the Court of King’s Bench, when the Court gave 
judgment in favour of the defendant in error, that 

is, by their judgment they asserted that it was unne- 
cessary to state and allege, (that is the substance of 

it, ) in and by the first count of the declaration, that 
the bill was accepted by Joshua ; in fact, that it was 
not necessary it should be stated, or capable of being 
collected from the first count of the declaration, that 
the bill was ever presented or shown for payment 
thereof, either when it became due and payable, 
or before or since, at Sir J. Perring & Co.’s bankers, 
London. 

The writ of error, therefore, raises this question : 
whether it wa§ or not necessary in this first count of 
the declaration to allege, or state expressly, or to 
allege or state in substance and effect, so that it 
might be collected from the first ount of the decla- 
claration, that the bill had been presented, and shown 
to the plaintiff 1 in error, either when it became due 
and payable, or before that time, or since, at Sir 
J. Perring & Co.’s bankers, London ? The question, 
stated in another way, may be thus : whether the 
acceptance, as set forth in this first count of the de- 
claration, is to be considered a general acceptance, 
making the party accepting liable to pay every where, 
together with what in some cases vis called an 
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expansion of the undertaking ; and in other cases, an 
engagement or direction, in addition to the general v 
unqualified acceptance to pay, (as the direction in 
this case to pay at Sir J. Perring & Co.’s) thrown in 
for the convenience of botli parties, but which the 
holder of the bill is not bound to attend to, unless 
he chooses ; or, on the other hand, whether this, 
from looking at the terms of the declaration, is what 
is in law called a qualified acceptance ? Undoubtedly 
it is very fit this question should be brought to a 
final decision, because the state of the law, as ac- 
tually administered in the Courts, is such, that it 
would be infinitely better to settle it in anyway than 
to permit that sort of controversial state to exist any 
longer. 

It has been correctly stated at the bar, that the 
Court of King’s Bench has been of late years in the 
habit of holding this to be a general acceptance, 
with what they call an expansion, or a direction, or 
an engagement, which introduces not a qualified 
promise, but a sort of courtesy ; a kind of accommo- 
dation between the parties, in addition ter the effect 
of the general acceptance ; which accommodation or 
courtesy, however, they decide that the holder of the 
bill is not at all bc^nd to attend to. On the other 
hand, the Court of Common Pleas are in the habit 
of holding that this is a qualified acceptance ; that 
the contract of the party is to pay at the place spe- 
cified ; and, as in matter of pleading, they deem it 
a qualified acceptance, the proof must accord with 
the declaration. They require the plaintiff to aver 
and prove the presentment at the place stipulated. 

The principles of law, as applied to promissory 
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notes and bills of exchange, are simple and uniform 
in common cases. But the Court of King’s Bench 
has held, that if a man promise to pay at a particular 
place, by a promissory note, the Wellington Bank 
for instance, the demand must be made there ; 
which presentment is itself in point of law a de- 
mand ; and the reason alleged is, because the place 
standing in the body of the note is part of the 
written contract, and you must declare upon it as it 
is, and prove it as you declare j yet the same Court 
decides otherwise in the cases of bills accepted, pay- 
able at specified places ; and the reason assigned for 
this is, because the place specified is not in the body 
of the bill. Some how or other it seems to have 
been assumed, that not being in the body of the bill 
it is not to be considered as being in the body of the 
acceptance : a conclusion which it is extremely dif- 
ficult, I think, to adopt. If you can infuse qualifi- 
cations of various kinds, which unquestionably you 
may, into the acceptance, notwithstanding the gene- 
rality of the bill as drawn, it seems rather difficult 
to make out, that if in the acceptance there is a 
qualification clearly and sufficiently expressed as to 
place, that such a qualification cannot be introduced 
into the acceptance as well as any other qualifica- 
tion ; qualification as to time, as to mode of pay- 
ment, as to contingencies upon which you will pay, 
and various qualifications which will be found in the 
cases. 1 

The decisions of the Court of King’s Bench as 
to bills accepted, payable at a given place, cannot 
easily be reconciled with their decisions as to pro- 
missory notes, with similar qualifications ; and it 
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must, I think, be admitted that these decisions of 
the Court of King’s Bench are not all consistent 
with each other. It may be represented as the opi- 
nion of that Court in judgment, that this species of 
acceptance is a general acceptance, with that kind of 
expansion, direction, or engagement, to whicli I have 
been alluding. The Court of Common Pleas hold 
a different doctrine. Upon a question where so 
many Judges of high professional character and 
great learning have differed, it is impossible to give 
an opinion without much diffidence ; but it is my 
duty to state my opinion whatever it may be. 

The first question is, whether this is a qualified 
acceptance ? Upon that the twelve Judges have 
given their opinion, and a great majority of them 
are of opinion that it is a qualified acceptance. Some 
of the Judges have given an opinion that it is a 
general acceptance, with an expansion, direction, or 
engagement, for the convenience of one or other of the 
parties ; that the acceptance in this case meant, that 
if the party chose to go to Sir John Perring & Co.’s 
he would probably there get payment of the bill. 

The next question is this : supposing it to be 
a qualified acceptance, was it necessary to aver the 
presentment, and to support that averment by proof ? 
Now, upon that question, a great majority of the 
learned Judges, including those who thought it was 
a qualified acceptance, say that it is not necessary to 
notice it as Such in the declaration, or to prove pre- 
sentment ; but that it must be considered as matter 
of defence, and that the defendant must state that 
he was ready to pay at the place, and must bring 
the money into Court, and bar the action by proving 
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the truth of that defence. A great majority of the 
Judges are of that opinion. Some of the Judges, 
(including one who has been most eminent in special 
pleading,) hold a different doctrine. They are of 
opinion that the plaintiff must declare upon the con- 
tract as it is, and make out his right to sue according 
to that contract. If that contract engages for pay- 
ment at Sir John Perring & Co.’s he must make 
a demand at Sir John Perring & Co.’s, and he must 
state in his declaration that he has made such de- 
mand. The sum of their opinion is this, that the 
contract being upon a condition precedent, the 
plaintiff has no cause of action unless he has per- 
formed the condition j and further, unless he pleads 
and proves the performance. 

I think I may venture to state, havingjvith great 
pains read every case upon the subject, that a person 
may draw a bill of exchange as we are in the habit 
of drawing a promissory note, payable at a particular 
place. By „the acceptance of such a bill, the ac- 
ceptor promises to pay at that particular place, and 
the drawer binds himself to the same qualified con- 
tract, in default of payment by the acceptor. 9 ' But 
it seems there is a great objection to the doctrine, 
that if a bill is drawn in general terms the acceptor 
may alter the contract by giving a special accept- 
ance. The only material question appears to me 
to be, whether the acceptor has in fact accepted 
specially. I cannot imagine, that^because the con- 
tract of A. the drawer is general, it is from thence 
to be reasoned, that I, the acceptor, having an option 
to undertake, or altogether refuse, thp engagement, 
cannot qualify my acceptance. May I not say to 
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.the , holder. of the bill, it is very true the drawer has 
drawn upon me, and expects me to make myself 
liable generally,* but that is a liability which I do not 
choose to incur. If you will n t ot take an acceptance 
at a specified time and place, which my conve- 
nience requires, I will not give you any acceptance. 
That an acceptor may qualify his acceptance is clearly 
established by cases including almost every species 
of qualification. If the qualification, as to place, 
cannot be introduced by the acceptor, it must be on 
account of some circumstance which belongs to place, 
and does not belong to time or mode of payment, 
or any other species of qualification whatever. 

I am ready to express my full assent to the doc- 
trine, that where a bill is drawn generally, con- 
sidering that it is an address to the person who is to 
accept it generally, because it is drawn generally, it is 
the duty of the acceptor who intends to give a special 
acceptance, to accept in such terms that the nature 
of his contract may be seen in the terms he has 
used ; that the acceptance may clearly appear to be 
qualified or special, which he insists is not general. 

Therf the first question in this case will arise 
upon the words, whethe^ this is or is not a qualified 
acceptance. ’ I really do not know how it is possible 
to say that this is not a qualified acceptance, I mean 
independently of the cases which have been decided. 
If a bill is drawn upon a person resident in London, 
and he accepts i ^according to the usage and custom 
of merchants, payable at his bankers in London, 
putting for the moment the usage of merchants, and 
the effect of decided authorities, out of the question, 
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can any man read an acceptance in these terms, and 
say it is not only a contract to pay at Child’s, where 
the funds would be deposited to pay it, but that it 
was a contract by virjue of which the holder of that 
bill might arrest the acceptor, and hold him to bail 
in any part of the world ? 

I cannot, after the maturest consideration, think 
that the words used do not clearly show that it was 
the intention of the party who gave this acceptance 
to come under an engagement which may be repre- 
sented as a contract, to pay the bill at Sir J. Perring 
& Co.’s London, and not to be liable elsewhere. 

Then it is said, that the word “ accepted” forms 
the general engagement ; and that the words “ pay- 
able at Sir J. Perring & Co.’s ” cannot qualify and 
cut down the general engagement ; and cases are 
cited which maintain a distinction between words of 
qualification in the body of a note, and words 
of qualification in the margin, or at the foot of the 
note. There are such cases of distinction between 
words in the body of the instrument,' which have 
been held to form part of the , contract, and words 
at the foot, or in the margin, which have been con- 
sidered and held to constate only a memorandum. 
I do not mean to disturb those cases ; but I do not 
understand how it is, that from those cases it is to 
be inferred, that when the acceptor, unojlalu , writes 
the words, “ accepted payable at such a house,” the 
word “ accepted” is to be taken toexpress the whole 
of the acceptor’s contract ; and although the sen- 
tence is not complete till the whole is written, the 
latter words are not to be taken as part of it, but are 
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to be construed distinctly as a direction, expansion, 
or engagement. 

It appears to me that this is a qualified contract 
for payment at the place specified. 

The argument am ab biconvcnienti lias been 
strongly urged. The mode of reasoning was not 
quite analogous to the usual modes of reasoning in the 
courts below. Nor does the argument itself as pre- 
sented rest on clear probabilities. The case is put 
in this way : Suppose a bill were drawn on each of 
the twelve Judges of England, just before they left 
town to proceed on their circuits, and they had ac- 
ep ted the bills payable at their respective bankers. 
If it be law that such an acceptance renders them 
liable to pay any where, the holders of those bills 
might, undoubtedly, if they pleased, arrest the 
Judges at their respective circuit-towns, a little to 
the inconvenience of the administration of justice. 
It is said no man would think of arresting the 
Judges. I hope nobody would think of arresting 
the Judges ; .but I can feel for mercantile men as 
well as for Judgfe#. It is a hardship that men should 
be exposed to^the inconvenience of unexpected de- 
mands, which are not regulated by their contracts, 
but by a construction given to their contracts, which 
they never intended, and have not expressed. 

In this .very case, (a circumstance which has been 
little considered) the acceptor lives at Torpoint. Is 
it a matter of no consequence to the acceptor living 
at Torpoint, and having his money in London, 
where the payment is demanded ? At Torpoint, 
perhaps, he cannot pay, probably not without incon- 
venience. In London he has left a fund in the 
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hands of his bankers, for the purpose of payment. Is 
it no matter of inconvenience that the holder may 
from caprice (we have heard of such things as men, 
through caprice, refusing a tender of Bank of Eng- 
land notes,) is it no evil to the acceptor that he 
should be obliged to bring his money from London, 
if he foresees that the holder of his acceptance will 
not demand his money in London, but personally 
from him the acceptor ; or if he cannot foresee 
whether he will demand his money in London or 
not, is he to keep money in London, and to have 
money at Torpoint also, and even about his person, 
to answer the exigency of the demand, as it may 
happen to be made at the one place or the other, or 
wherever he may happen to be when the demand is 
made ? 

There is another consideration which does not 
appear to me to have been sufficiently weighed. If 
the acceptor promises to pay at his bankers in Lon- 
don, and the hdlder calls upon him in Northumber- 
land, the payment is not the same. He presumes 
that the demand is to be made*' at the bankers in 
London, and the funds are deposited 'there. But if 
the acceptor is unexpectedly to meet the demand in 
a distant place, the cost of the exchange and remit- 
tance backwards and forwards must be added. Take 
the case of a gentleman leaving Calcutta and coming 
to reside in London. Upon his departure he gives 
a bill of exchange in Calcutta, to be paid there six 
months after he departs. He arrives in London, 
not bringing funds to paydthat bill ; he finds the bill 
sent home by another ship, and he is arrested the 
moment he lands. The sum which he pays here, 
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(if compelled,) is not the same which he had made 
preparation for paying, and would have paid in India. 
It appears, to me, therefore, that even with respect 
to the value of what is to be.paid, there is a most 
essential difference in the contract. 

Then, it is said, the admission of such special ac- 
ceptances will be extremely inconvenient; and it 
was with a view to see what the balance of conve- 
nience and inconvenience would be, that the third 
and fourth questions were proposed to the Judges by 
order of the House. The objection urged is, that it 
may vary the right of the holder against the drawer 
and previous indorsers, unless he, the holder, gives 
notices, and does all the acts requisite to preserve 
their liability. The answer to that objection, as it 
seems to me, is plain : If once it be admitted that 
a man may by law accept specially, it is in conse- 
quence of the law that these difficulties arise. By 
deciding that no man shall accept specially a bil 
which is drawn generally, the difficulty is avoided. 
But if the law be, that although a bill is drawn 
generally, it may* be accepted specially, it is the 
effect of the law to impose a duty upon the holder of 
giving notice to the drawer and previous indorsers, 
if he intends to keep alive their liability. That in- 
convenience certainly is not quite so large as if the 
acceptor refused to accept at all. 

Again, it is objected that the rule in question will 
create great difficulty as it regards the indorsee ; that 
some indorsees become so before and some after ac- 
ceptance : if he becomes ^n indorsee before, he may 
find a special acceptance when he expected to have' 
a general acceptance. But when the bill is indorsed 
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I 

^ to him unaccepted, he does not know whether it will 
ever be accepted ; and if he does not know that 
it will be ever accepted, he cannot tell whether it 
will be accepted generally or whether it will be ac- 
cepted specially. He knows, therefore, at the time 
when he takes that bill by indorsement, that he is 
to look out for such an acceptor as he can find ; per- 
haps no acceptor, but cither a general acceptor or 
a special acceptor. What there is ,' 4 in such a rule, 
inconsistent with law or convenience, I cannot dis- 
cover. 

This being a case in which the law is unsettled, 
we must resort to principle. If on principle a quali- 
fied acceptance may be given, the question is, whe- 
ther the acceptance in this case is qualified ? If it be 
an acceptance in which the contract of the party is 
to pay at Sir John Perring & Co/s, then I state it 
to be, in pleading, a settled rule, that the plaintiff 
must declare according to the contract ; he must 
aver all that the nature of that contract makes neces- 
sary. If so, how can it be said it is not to be shown 
by the demand in the declaration, but must be left 
to be brought forward by the defence ? It appears 
to me that such a doctrine cannot be maintained. 

With respect to the cases which have been cited 
of bonds, they differ altogether from a contract of 
this nature. Upon a bond the action is brought for 
the penalty. It must be, therefore, matter of de- 
fence to show that the sum due would have been 
paid at a particular place provided, for that will 
appear in the condition of the bond, when the de- 
fendant prays oyer of it. The defence consists in 
alleging performance of that part of the condition. 



ON APPEALS AND WEITS OF ERROR. 

and that is an excuse for non-payment, so as to 
throw the costs on the plaintiff. These cases there- 
fore have no application to cases of contract. 

There is another set of cases in which it is said 
that if there is an antecedent debt the acceptance 
must be taken to be general. Between the acceptor 
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and the. holder there is no antecedent debt. There 


may be an antecedent debt between the drawer and 
the acceptor o£the bill. I wish it could be asserted 
in all cases. Accommodation bills have ruined great 
numbers of men. With respect to the acceptor, it 
is not true that he must be antecedently the debtor. 
All the cases of qualified acceptance show the con- 
trary. A man may accept to pay half the bill in 
money and half in goods. He may accept to pay 
out of the produce of a cargo consigned to him when 
that cargo shall arrive in England. In the case of 
a consignee his acceptance is almost universally 
qualified. Upon the expectation of cargoes coming 
from the West Indies, or other places, bills arc 
accepted by consignees, payable in London * 

In every view of this case, I must state it as my 


* The Lord Chancellor, in the course of his speech, stated, 
that he did not profess to go through the whole case, or to 
notice all the arguments. The analogies, of rent payable on 
the premises, of awards directing money to be paid and re- 
ceived at a place, of bills and notes payable on demand, where 
no demand is held necessary, are omitted here. On the two 
first classes, see the arguments for the analogy, in the opinion 
of Bayley, J. and against it, in the opinion of Wood, B. post . 
in the Appendix. As to the latter case, where demand is part 
of the contract, yet proof of demand held unnecessary, sec 
Dirks v. Trippett , 1 Saund. 33, a. ; and the opinion of Bayley, J. 
qua supra . 
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t opinion, (though with much diffidence, recollecting 
that I am obliged to differ in opinion from those 
whose judgments no man can respect more than 
I do) that this is a contract to pay at Sir John 
Perring & Co.’s even as the contract is stated in 
the first count of the declaration, and inasmuch as 
that count wants this indispensable averment of a 
presentment for payment, according to the contract ; 
the consequence is, that this judgri|pnt must be re- 
versed. I do not think the decision will much affect 
the commercial world, for it will be easy to adopt 
forms of words which leave no doubt what is meant. 
I am perfectly sure, that if there is any inconve- 
nience arising from this proposed decision, those 
who do not wish to suffer the apprehended incon- 
venience have nothing to do but to use two or three 
words, which will guard them from it. 

The question is, what is the law settled, or to be 
settled, upon the contract as set forth in the first 
count of this declaration? I have already stated 
in a few words what my opinion is, and I sincerely 
believe it to be founded in clear principles of law. 
At the same time, 1 cannot but recollect that I am 
differing from those whose opinions I greatly respect. 
I do it with reluctance : But my duty is to express 
my own opinion. 

Loi'd Redesdale : — I most fully concur in the 
opinion expressed by my noble and learned friend *. 
It appears to me, that some of the learned Judges 
have totally forgotten acceptances for honour, which 
are not uncommon acceptances. If a person accepts, 
for the honour of the drawer, payable at a banker’s 
* The Lord Chancellor. 
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in London, all the reasoning, founded on the sup- 
position that the acceptor was debtor to the drawer, 
vanishes ; and I do not observe, that the learned 
Judges distinguished between the case of an accept- 
ance for honour, and the common case of a bill 
drawn on the person to accept. It is impossible to 
say, that if these words were applied to an accept- 
ance for honour, that any of the arguments founded 
on the suppose^ prior debt of the acceptor could be 
maintained. 

Another part of the question which has been ad- 
verted to by the noble and learned Lord appears to 
me of infinite importance ; I mean, the accept- 
ance of a bill payable at a different place from the 
residence of the acceptor. This bill is accepted by 
a man resident at Torpoint, payable in London, at 
a certain banking-house. What is it that is asserted 
to be the effect of his acceptance ? that he engages 
to have money both at Sir John Perring & Co.’s and 
at his own residence at Torpoint. If he accepted 
simply, he would engage only to have the money at 
Torpoint * ; but, it is said, that because he accepts 
with this addition he engages to have the money at 
both places : this is making him engage for two 
things instead of one, and it seems to me that it 


• Qu&re, Whether, under a general acceptance, he would 
not be generally liable ; that is, in all places wherever he may 
happen to be resident when the bill becomes due, and is pre. 
sented for payment. See Rumball v. Ball, 10 Mod. 38 ; and 
Bayley on Bills, 3d edition, 187. I was apprehensive that my 
note of this passage was incorrect ; but, upon collation with 
other notes, it is confirmed. The expression intended, perhaps, 
was, that he 'would have accepted payable at Torpoint. 
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must have been his intention to engage for only one, 
that is, ‘ a payment in London ; because otherwise 
he would have engaged for a different thing than 
that which he engages for by a general acceptance. 
It is perfectly clear, that money paid at Torpoint 
and in London are two different things ; and if he 
is liable to be called upon at both places, his liability 
is rendered more inconvenient. 

If it be the true doctrine of law that presentment 
at a place specified in the acceptance is not neces- 
sary, such a doctrine might furnish the means of 
unfair and fraudulent advantage in dealings between 
mercantile people residing at different places. Take 
the case stated by the noble and learned Lord, of 
a bill accepted, payable in India. Suppose a person 
accepts a bill payable in India, and leaves funds for 
the purpose of answering that bill, which is made 
payable in six months. He comes to London, and 
there the bill is demanded of him ; because his ac- 
ceptance, according to the proposed doctrine, is 
general, and the words, “ payable at Calcutta 
do not qualify that acceptance j the consequence of 
that would be, that the holder of the bill would gain 
the whole expense of the remittance from India to 
England, and we know perfectly well that makes 
a very considerable difference. In a recent appeal*, 
argued before this House, it is a question whether, 
in an account of that description, the expense of re- 
mittance from India to England is or is not to be 
allowed ; and it is part of the subject of appeal from 
the decision of the Court of Session in Scotland that 


* Graham v. Hcblc, see ante, page ia6. 
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the appellant has not been allowed the expense of 
that remittance 

It appears to me, therefore, perfectly clear, that 
if it be law, that the acceptance of a bill payable at 
a specified place is not a conditional acceptance, it 
may be used for the purpose of gross fraud, to make 
the acceptor pay that which lie did not mean to pay, 
a sum which the other parties to the contract never 
expected him to pay. Many cases might be put as 
to the West Indies, and other places which were 
alluded to by some of the learned Judges, and into 
which it is not necessary to enter. 

If the words which have been added to this ac- 
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ceptance are to be taken as nothing in favour of the 
acceptor, how is it that they have any operation in 
favour of other parties ? If they are not a condition 
annexed to the acceptance, how is it, that with re- 
spect to the drawer of the bill, for the purpose of 
making a demand against him, and with respect to 
the indorser, for, the purpose of making a demand 
against him, the holder of the bill must show the 
the application to Perring & Co. in order to entitle 
him to bring his action ? 

It is said that this should be shown by plea. The 
majority of the Judges have been of opinion that it 
is a qualification of the acceptance, but that the de- 
fendant is to take advantage of it in pleading. To 
do that he is obliged to bring the mpney into Court ; 
that is to say, he is to do the very thing which in 
the case of an acceptance in India, for instance, he 


f. 


* By the judgment since given, "the cost of remittance has 
been in part allowed. 
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ought not to be obliged to do — he must bring the 
money from India to be enabled to do it ; and there- 
fore, the permitting him to take advantage of it, by 
way of pleading, bringing the money into Court, is 
not giving him the? advantage fox; which he stipu- 
lated # . ’ . 

Upon these grounds IF appears to ipe that it is 
infinitely better to hold that these words amount 


* Qtuxre 1. Whether the defendant might not plead readi- 
ness, &c. and bring into Court the sum expressed in the bill, 
according to the rate of exchange, either at the time when the 
bill became due, or at the time of paying the money into Court. 
Suppose, for instance, a bill drawn upon a party resident- in 
Ireland, for which he accepts, payable at Dublin ; and 

afterward^, the Acceptor, being in England, is sued for the 
amount. If, according to law, and the practice of the Court, 
he might plead that he was ready to pay at Dublin, &c. 
and pay irtfo Court 1,200 1 . that being the supposed rate of 
exchange ; the objection, so far, is obviated. 

Qiuvre 2. Whether, for the purpose of this argument, there 
is any difference between remittance and exchange, since the 
mode of remittance is by exchange. Or inhere be any further 
incidental expenses, as a fair commission to the banker or 
merchant furnishing the bill, might, or might not, that also be- 
come the subject or part of a special plea *, and the real value 
of the sum expressed in the bill, according to the rate of ex- 
change, minus those incidental expenses, be paid into Court ? 
If issue were taken upon such a plea, might notthe proceeding 
be in a course similar to that which takes place in an action 
upon a bill returned protested from a foreign country ? As in 
the cases of Auriol v. Thomas , 2 T. R. 52, upon a bill ; and Pol- 
lard v. Herries , 3 B & P. 335, upon a note, viz. by assessment 
of a jury. See Kearney v. King, 1 B. & At 301, as to the ne- 
cessity of qgtting forth in the declaration, in what country, and 
currency, anill is drawn, though it is not necessary to state 'the 
value of the currency. Smmonds v. Parminter, 1 Wils. 185, 

1 B. P. C. 43. 
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to a qualification of the acceptance, imposing a pve- 
cedent condition, which igust be shown upon the 
record ; for the purpose of setting forth truly the 
acceptance and 'the performance ftf that condition 
must also be averred. Hiose*matters being set 
forth then, it appears to* me that the party is bound 
to prove that which he haflverred in the pleading, 
which goes to.show that the party taking such ac- 
ceptance has complied with the condition entered 
into between hipi and the other party. On these 
grounds I perfectly concur with the noble and 
learned Lord that this judgment should be reversed. 

Judgment reversed. 
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Best, J. The words “ p ayab le at Sir John Perring & Co. 
“ bankers, London,” qualify tne general term “ accepted,” and 
render a presentment of the bill at the house of Sir J. P. & Co. 
necessary; (provided the acceptor had funds at that house on the 
day on which the bill becarfie due, and Sir J. P. & Co. would 
have paid the bill ;) but I do not think that it was necessary to 
aver in the declaration, that the bill was presented at that house 
for payment. If the ‘acceptor would avail himself of the want 
of presentment of the bill at Sir John Perring’ s, he must plead 
to the action brought on it, that lie had funds in the hands of 
Sir J. J*. & Cd. sufficient to take it u$f?on the day when it 
became due, and that Sir J. P. <Sc Co. wdiuld have paid it, had 
it been presented at their house ; and he must pay the amount 
of the bill into Court. A-'- 


The first point to be settled is, whether the terms used 
amount to such a qualified acceptance, as makes the bill pay- 
able only at the bankers ? or whether they arp t(Pbe considered 
merely as giving notice to the holder, that if he will call at the 
bankers, he may obtain payment without, having the effect of 
compelling him to present the bill at the banker^ ? 6r imposing 
any other duty on him than what is required from the holder 
of a bill, by a general acceptance. 

The holder of a general acceptance must present his bill at 
the residence or placed' trade of the acceptor: the qualified 
acceptance produces no other effect than th^jjjpr changing the 
place of presentment from the compting-house of the acceptor, 
to the house of the acceptor’s banker. 

The drawee of a bill may. accept it Speedily'; and such 
acceptance may narrow his responsibility below wlpt it would 
have beep if he had accepted the bill according to its tenor. 
Special acceptances are recognised by a long series of decisions ; 
from which it appears, that the drawee of a bill may limit his 
responsibility by any conditions which his own circumstances, 
or the situation of the drawer’s funds may render expedient. 
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In Smith v. Abbot *, it was holden that a drawee may accept 
payable, when certain goods consigned to him are sold ; and in 
Julian v. Shobrooke f, wheri in cash from>the cargo of the 
ship Thetis. In Walker v. Atwood XI a b$l payable at sight was 
accepted, payable three months after Acceptance, and this was 
held to be a good conditional acceptance. If the tjme of pay- 
ment may be postponed, the place of payment maybe changed. 
It is another question, whethe^he Jioldcr is bound to l&kc 
such an acceptance, and whether, if^ lip .take it without giving 
notice to the drawer and indorsers, and obtaining their .assent, 
he does not discharge them from all liability ; but, if he does 
receive such an acceptance^ he is bound by the terms of it, as 
between himself apd the acceptor. \ ^ 

Are the worda^ 4 ^accepted payable at Sip John Perriqg cVCo.’s 
“ bankers v London/’ sufficient to express a special ^acceptance, 
making file bill payable at that liot^e ? They all form one 
short sentence ; the wpjrds “ payable at v following immediately 
after the word “ accented,*' without any break; and as the 
word “ accepted” raises an obligation in the writer to pay the 
bill when due, the wpr^ which follow “ accep^d” piusfc.be 
considered as qp^rfining dtp obligation to pay at the house of 
Sir J. P. & Co % What rule of construction allojvfl us to say, 
that the first Q,f several connected words is$o he considered as,, 
forming the contract, and that the remaining words, although 
they s&em to express a qualification of such contract, a$e to 
have no effect!: With what justice can we hold to the 

obligatory part ou tlie instrument which he lias executed, and 
refuse him the advantage of the qualification whic^ he has 
immediately annexed to it. 

It has b$en said at the bar, that the acceptor^ to be pre~ 
sumed to be^diodebtor pf the drawer ; that the debtor is liable 
to his creditor ^ery where; that this Kability*cannot fee nar- 
rowed, except bjr clear. and express terms ; and that the terms 
used by acceptor are ^>t sufficiently clear to » narrow^ his 
responsibility. It deny jtjhat, circumstances in which 

the trade the w^ld^s nq|v cb^udted; a drawee, is to be 
taken as the debtor 6f the arawer ; but, ifjie is^to^ 1 “ 
the drawing a bill for his debtAlf it %e*acct£ted, 

* • ■ > 

t a Wils. 9. 1 1 1 Mod. 190. 
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drawer from' claiming. his debt at any other time or place (in 
the first instance) than ‘when and where the bill is payable. 
Further, I insist, that the terms used in this acceptance are 
sufficiently 1 citfar tb fix the place of payment of this bill at the 
housb of the bankers. , * 

It is well known to be -the practice* of the consignors of 
goods, to draw on the consignees for the expected proceeds of 
sueh goods as soon as the gd($s are sent. The bills so drawn 
are often presented before tne goods get to the hands of the 
consignees, and generally before they are sold. The special 
acceptances, in soiqe of the cases to which I have referred, were 
evidently made under these circumstances. In those cases, 

the drawee Is no debtor of the drawer ; nor can what is said as 

* 

to the narrowing of a general liability down to a particular 
liability4i'ave*any reference tp them. 

But, suppose the dhDWfec to owe the drawer money, for 
which the former is liable to be proceeded against at any 
time and place, and without notice. When the one has drawn, 
arf0|the other accepted, a bill, the general right to sue which 
the/drawer befere had, is, in consideration of the acknowledg- 
ment tffthe debt', and the security given for it by the acceptance, 
restrained : and the drawer can have no action until the bill is 


’^aVrived at maturity, and the drawee (if able topay) has been 
requested to pay it. I know, as against an acceptor, it is not 
necessary to aver a prior presentment of the bill; but, although 


such averment and proof be not required, I cannot persuade 
myself, that you may airest an acceptor who has been always 
reidy topay his hill, without any notice of the person, in whose 
hands it is. The opinion, that an acceptor may be sued at anv 
time*and place, and without any other demand than the writ, 
has arisen from inattention to the forms of pleading. I shall, 
presently,' endeavour to explain this matter. / I am aware, that 
ther<| is great authority for this doctrine ; but no authority, 
save’that of yOur Lordships, will evdr convince me, that it is 
paif of the mercantile law of England, if this be the law, no 
merchant In the city of London can* secede himself against 
arrests a^L the costs of vexatious actions. Having money 
constantlySm his house eqtial to all that he has to pay, and 
even carrying* a like sum with him wherever he goes, will not 


protect him. According to this doctrine, the debt may be 
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sworn to by the holder, previous to ony^ag^iic^ittei^fgrpaymcnt, 
and the first demand bm made bya q4%eiv Tl)c acceptor 

of a bill, seldom knows in >$iose hands jvhe^jit becomes 
due ; the holder is, frequently, at a coijsjderftble distance from 
the place of payment, an<J^sends his Jfill to an agent unknown 
to the acceptor. The acceptor cannot do what other debtors 
may do, namely, seejc out his creditor, and tender him his debt. 
The law will not require impossibilities ; and all that it is pos- 
sible for an acceptor to do, is to be ready with his money at 
the time and place of payment. 

As to the objection of want of precision in the terms used ; let 
it be recollected, that this is a mercantile contract and, that 
the loosest of all mercantile contracts is the acceptance of a 
bill of exchange.. By the use of the single vague term “ ac- 
cepted/' the drawee engages to pay the bill when it arrives at 
maturity : there is nothing like precision, nothing like a clear 
and unequivocal expression of obligation in this term, yet tho» 
acceptor is bound by{0 Will you require more clearness.antk 
precision in the qualification, than in the contract to whicl^fc 
is annexed ? But the words, however inartificial, are only- 
capable of one meaning; nor would any man reading the bill,^ 
and not puzzled by the decisions of Westminster-Hall, think 
of putting any other constiuction upon them, than, that the 
payment which* the acceptor binds himself to make, is t& bo 
made at the house of his bankers, and no tvhc?c else . Suppose^ 
instead of using the word “ accepted,'* the drawee had written 
“ when this bill becomes due, l undcitakc that it shall be paid 
at the house of Sir J. PA Co., bankers could any man contend 
that, according to these words, he would have to be ready to 
pay it at any other place, than the house of Sir J. P. &r Co.? 
The word “accepted" imports, that, when the bill becomes 
due, the acceptor^mdertakes that it shall be paid : surely, the 
words, “at Sir J. P. & Co.'s "must have the same meaning, 
when added to the w T ord “ accepted," as, when added to other 
w r ords, meaning nothing more* or less than is expressed by the 
word “ accepted." ^It has been asked at the bar, how long 
the acceptor is to leatfe the amount of the bill in the^hands of 
his banker? I answer, that he is never to remove it. 5 * By his 
special acceptance, he has charged that money with the pa>- 
ment of the bill at his bankers: he has, therefore, no power 
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over the amount left at his banker’s to pay it ; it belongs to the 
holder of the bill, who may take it when he pleases. Should 
he not call for it within the time allowed to the holder of a 
banker's check to present the check at the banker’s, and should 
the banker fail, the holder of the bill must lose his money: he 
would lose his money, if he took a check for his bill, and did 
not present such check in due time. It is decided in the case 
of Saunderson v. Judge* , that a memorandum that a note would 
be paid at the house of Saunderson & Co. was an undertaking, 
that there should be cash there to pay the note ; and an order 
on Saunderson & Co. to pay if. Such an acceptance as is 
stated in the question, is treated by all bankers as a draft on 
them, or order to pay the bill so accepted. A person who neg- 
lects to present such an acceptance on the day when it is due, 
must, therefore, subject himself to the same consequences, as 
one who keeps any other draft or a banker’s check, beyond 
the day after that on which it was delivered to him, when the 
banker fails. 

With respect to the cases of Smith v. De la Fontaine f, 
Fenton v. Goundry J, and the nisi prim decisions which fol- 
lowed those cases ; I am far from saying, that the judgments 
of the Courts upon those cases were wrong ; on the contrary, 
for the reasons which I shall presently offer, I should have con- 
curred in those judgments, although not on the grounds stated 
by the judges who decided them. As to the nisi prius cases, 
I think it would have been much better for the law, if the crude 
opinions of judges at nisi prius had never been allowed to be 
quoted to those who are sitting in bank. Of Smith v. De la 
Fontaine, we have only a very short and very imperfect report ; 
it docs not appear that Lord Mansfield, or the court of K. B. 
looked at the acceptance as a written contract, and considered 
what was the true legal construction of it. They proceeded 
upon some supposed understanding of the mercantile world, 
and did not give themselves the trouble of coming to any 
understanding on the subject. Lord Ellenborough and the 
rest of the judges seem to have taken the same course in Fen- 
ton v. Goundry . Where a construction is to be put on a mer- 

9 

* 2 II. Bl. 509. 

i - Bayloy on Bills of Exchange, 31! etl. p. 129. note b. 

J 13 East, 45»- 
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cantile contract, the Court do right to consider what has been 
the practice of merchants with reference to such a contract- 
But care must be taken to ascertain what the practice is ; and 
I cannot think any court warranted by the opinion of one jury 
in pronouncing, that words which are incorporated in a con- 
tract form no part of it. It does not appear that any inquiry 
was tevermadeto learn the understanding of merchants on this 
subject, except by Lord Mansfield in Smith v. De la Fontaine . 

As to the second branch of the first question ; I am aware, 
that both the King's Bench and Common Pleas seem to agree, 
that, if the terms of an acceptance are obligatory on the holder 
to present the' bill at the banker’s, such presentment must be 
averred in the declaration. With the greatest respect for those 
who were Judges of the King's Bench, at the time when those 
cases were decided, I must say, much confusion seems to have 
prevailed amongst them on this subject. Lord Ellenborough, 
in his judgment in the action on the promissory note made pay- 
able at a particular place*, answers his own argument in Fen- 
ton v. Goundry: nor can I subscribe to the propriety of the 
distinction taken between the effect of the same words in a note 
and a bill. In an acceptance, the words form a part of the 
original contract of the acceptor, as much as they form part of 
the original contract of the maker in a note. In the Common 
Pleas, the question of pleading docs not seem to have been 
much considered. It was scarcely put to that Court by the 
argument at the bar, that the question of want of presentment 
ought to have been made matter of defence. If presentment 
at the banker's be not a condition, the performance of which 
must precede the payment of the bill, there is no necessity for 
averring such presentment in the declaration. * By a general 
acceptance, the acceptor undertakes to pay the bill in London ; 
but it has never yet been thought, that before you can recover 
against the acceptor, you must show a presentment on the day 
the bill became due. I cannot distinguish between the time of 
payment and place of payment, or discover any other difference 
between a general acceptance and a special acceptance payable 
at a banker's, than that, in the former case, the acceptor under- 
takes to have the money to take up the bill at his house of busx- 

* Sanderson v. Bowes, 14 East, 500. 
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ness, in the latteiyat his banker’s. If presentment on the day of 
payment, or at the place of paym$it, were conditions precedent, 
theholdcr, although prevented by causes which he could not con- 
troul, must lose his debt, if the bill were not presented on the day 
of payment, for the condition could not be performed on any 
subsequent day ; and he must be subjected to the same loss, if 
the banker fails, for not presenting it at the house of such 
banker, although the acceptor had made no provision for its 
payment. Such a rule must work injustice, and, therefore, 
cannot be law. The acceptor, if he would avail himself of the 
non-presentment of the bill, must show by his plea, that he was 
ready at the time and place of payment to take*it up, but that 
the holder did not attend ; and must bring the amount of the 
bill into Court. On shewing that a tender of the amount of 
the bill was prevented by the default of the party to whom it 
shOulcl have been made, the want of tender will be excused* In 
all' cases, a party is excused from doing what he otherwise 
ought to have done, by shewing that the other party prevented 
him from doing it. Arbitrators sometimes direct money to be 
paid on a particular day at Lincoln’s-Inn hall ; and rents, an- 
nuities, and- other payments, are agreed to be paid at certain 
specified times and places. In actions for the non-payment of 
the money in such cases, it is not usual to aver in the declara- 
tion, that the plaintiff attended at the appointed time and 
place, in order to receive his money : and the early books of 
entries contain pleas, that the party to pay was at the place 
with his money, and that he who was to receive did not 
attend. 

Upon the second question, I submit, that such an acceptance 
is to be considered in law as a qualified acceptance, to pay the 
same at the house of Sir John Perring & Co. and not a general 
acceptance to pay the bill, with an additional engagement or 
direction for the payment of the same at that house. I have 
stated the grounds on which I have formed this opinion, in my 
answer to the first question. 

The third question, whether the taking it without the pre- 
vious authority or subsequent assent of A. would prevent G . 
from maintaining an action against A? seems to me to depend 
on the nature of the qualification in the acceptance. A qua- 
lification which may prejudice the drawer, would discharge 
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him, if taken without his assent — such as an acceptance 
postponing the payment of^thc bill. An acceptance at ' 
a different town from that in which the bill was drawn, 
might have the effect of postponing payment* and also of 
preventing so early a notice of non-payment as might have 
been received from the town in which the bill was*drawn. 
No line can be drawn limiting the distance from the place to 
which the bill is addressed, at which it might be made payable 
by the acceptance, beyond the town in which it is drawn. 
A qualified acceptance, making the bill payable at another 
town, taken by the holder without the assent of the drawer, 
would discharge the drawer. But 1 can perceive no prejudice 
which can arise to the drawer from the holder taking an ac- 
cept ince which changes the place of payment from the acceptor's 
counting-house to the house of his banker’s, in the same town. 
I bHieve that bills so accepted are more easily discounted than 
those which are accepted generally ; and the greatest part of 
the bills of men in trade are now accepted payable ,at a banker’s. 
Whoever draws a bill now, knows that, most probably, it will 
be so accepted. To allow a drawer or holder to make any 
objection on account of such an acceptance, would be to in- 
dulge their caprice, or give them a pretence for calling for 
their debts before such debts are fairly due. 1 have considered 
an acceptance payable at a banker’s as merely changing the 
place of payment from the acceptor’s counting-house to the 
banker’s ; and not as narrowing a right to demand the money 
any where, or to sue the acceptor without demand or notice ; 
because 1 cannot conceive that any such right exists. Bills of 
exchange are often addressed to a man at a particular house, 
from which I infer that they are fo be presented for payment 
at such house ; and that there he is to prepare himself to pay 
them. If addressed to him in London, the meaning is, not 
that the bill may be presented any where in London; but it is 
presumed t^jat the situation of the acceptor's counting-house 
is too well Jknown to render it necessary that it should be men- 
tioned in .the address of the bill. There is a case in Lord 
Raymond, in which Lord Holt is reported to have held, that, 
if a bill be accepted without mentioning the house at which it 
i ? to be paid, the holder is not obliged to receive it * ; that 
* MutJbrd v. Wakot, 1 Ld llaym. 575. 
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learned judge could not have thought, that mentioning the 
house, narrowed the holder’s right. 

In answer to the fourth question, I submit, that if A, on 
receiving notice from C, that the bill was accepted with a 
qualification as to the tithe or place of payment, refuses his 
assent to such acceptance, C. may treat the bill as not ac- 
cepted, and proceed on it against A, without delivering up the 
bill to A. If the drawer will not assent to the acceptance, 
which the person on whom he draws thinks proper to put 
to the bill, he cannot complain if proceeded against as the 
drawer of a bill which the drawee has refused to accept. 
The bill is necessary to maintain the action against the drawer; 
and, therefore, the bolder must be allowed to retain possession 
of it. A. having previously given such a bill for a debt due 
from A. to C. the latter is nor obliged to declare on the bill, but 
may bring his action for the original debt. 

I hope that what I have stated as legal answers to the ques- 
tions proposed, will be found to secure complete justice to all 
the parties to a bill, and to promote the convenience of those 
who are engaged in these negociations. By allowing accept- 
ances, to be made payable at their bankers, merchants are 
reli^fid from the risk attendant on keeping large sums of 
m«f Ay in their own houses. By holding that such an accept- 
ance does not make presentment at the banker’s a condition 
precedent, a just debt cannot be lost through accident or the 
negligence of clerks in not presenting the bill at the proper 
time and place ; nor is a holder obliged to incur the expense 
and ttouble of a presentment, when he is certain that no pro- 
vision is made for payment : whilst, on the other hand, by 
allowing the acceptor to plead his readiness to pay, and bring 
the money into Court, you prevent, by the penalty of costs, 
vexatious arrests and unnecessary actions. By allowing holders 
and drawers of bills to object to acceptances which may pre- 
judice their right, but preventing either from refusing an 
acceptance, which, though not strictly according to the tenor 
of the bill, cannot possibly affect their interest, the rights of 
parties are secure, whilst their caprice is made to give way to 
the convenience of others. 

The counsel, both of the plaintiff and the defendant, have 
enlarged upon the inconvenience to commercial men which is 
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likely to follow the establishment ofwhat is contended for by 1850 . 

the opposite party. There n^ver was a case more free from v 

apprehensions of this kind. Mercantile men only want certain ROWE 
rules upon these subjects. As soon as this House shall have de- young. 

dared what are the proper rules, all Jbdges will act upon them, 

and all mercantile men will regulate their transactions according ^th^Quc ti a 
to them. If the rule is established that the acceptor may by 
his acceptance make his bill payable only at his banker's, but 
that the words used by this acceptor are not sufficient to' ex- 
press such a qualified acceptance, future acceptors will use 
terms which express this qualification of tlicir contract more 
clearly. If drawers apprehend that such an acceptance is likely 
to occasion a return of their bills as being refused acceptance, 
they will guard against this by requesting, in the body of their 
bills, the drawee to accept them payable either at his counting- 
houSe or his banker’s. Every holder will then know, that he 
holds their bills subject to their being accepted either generally 
or specially, and will thus be prevented from returning them 
for want of a sufficient acceptance. 

Richardson, J.* — This is the case of a bill of exchange, Richardson , J. 
drawn by a person at Gosport, upon a person at Torpoint, re- * 
quiring him, in general terms, to pay, at two months after date, 
a sum of money to the order of the drawer, which the drawee 
has accepted, payable at the house of trade of certain bankers 
in London. The question is, what effect does such an ac- 
ceptance produce on the holder, as to the conduct to be 
pursued by him before he sues, and as to the averments to 
be inserted in his declaration, when he sues upon the bill ? It 
has not been, and, I think, cannot be denied, that the drawee 
of a bill of exchange is at liberty to qualify his acceptance, as 
by annexing a condition, or by enlarging or diminishing the 
time of payment ; and, as he may enlarge or diminish the time, 

60 he may, by his acceptance, fix the place of payment ; and, in 
all such cases, I think it follows, that, as he is no* otherwise party 
to the bill than by his acceptance, the holder is bound to sue him 
according to his acceptance; for the acceptance js the only 
evidence of contract as to him. The time or place of payment 

* The statement of the record, and the four questions with which 
the learned Judge prefaced his observations, are omitted. The two 
-first questions he consolidated. 
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expressed in an acceptance is as much a part of the acceptor's 
contract, as the like expression of time or place in the body 
of a promissory note is part of the maker’s contract ; both, I 
think, are entitled to equal regard in ascertaining the rights of 
the parties. What then fis the meaning of the terms of this 
acceptance, “ Payable at Sir John Perring & Co.’s, bankers, 
London ? ” I think the meaning is the same, as if the acceptor 
had said, “ I undertake to pay this bill at the house of Sir 
John Perring & Co. bankers, London.” I think that it is not 
a general acceptance with an additional engagement or direc- 
tion as to the place of payment superadded, but, that it is to 
be considered in law as an acceptance to a certain extent qua- 
lified ; and, that thejegal extent of this qualification is the same 
as it is in other cases, where a man contracts to pay money at 
a particular place. It is material then to consider, what is the 
legal effect of a contract to pay money at a particular place ? 

I apprehend it is this ; that the debtor shall stand excused of 
damages and costs, if he is ready to pay the money at that place, 
according to his contract ; but, that the debt is not lost to the 
creditor by an omission on his part to demand it there, except, 
perhaps, in cases where it can be shown that such omission has 
occasioned damage to the debtor. If so, it follows, that it is 
not necessary, on the part of the creditor suing for the debt, 
to aver in his declaration, that a demand was made at the place ; 
but, that the defendant, by way of excuse against damages 
and costs, must show, that he was ready at the place to pay, 
but that no one was there on the part of the creditor to receive : 
and, for this purpose, he must plead a special plea in the na- 
ture of a plea of tender, and must bring the money into Court. 
Such, at least is the general rule, namely, that the money 
must be brought into Court : though I am not prepared to say 
that an exception might not arise, if the defendant, in any par- 
ticular case, could show, that the money had since been lost 
by the neglect of the creditor to receive it at the time and place 
appointed. This, 1 apprehend, is the law in the case, of cove- 
nants, and of bonds, with or without penalty, for payment of 
money at a particular place ; and of rent, where a particular 
place of payment is expressed in the reservation ; or, where it is 
not so expressed ; in which latter case, the law makes it pay- 
able upon the land. I will mention seme instances. In an 
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action of debt for 28/. (*), the declaration stated, that tlio 
defendant, by his bill obligatory, sealed with his seal, at Lon- 
don, acknowledged himself to owe to the plaintiff 19 1. 165. of 
the money of Flanders, (parcel of the 28/.), which 19/. iGs. 
were then and still are of the value of 14/. of English money, 
to be paid to plaintiff in the Cold Mart then next following. 

Then followed an averment, that the Cold Mart was a certain Questions, 
fair held at London, in the parish and ward aforesaid, from the 
loth August, 1501, to the 20th September next following. 

The declaration then sets out another bill obligatory, for other 
19/. 16 £. Flemish, equal to 14Z. English, to be paid at the 
Paske Mart, with similar averments ; and concludes, 44 yet 
44 the said defendant, although often requested, the said 39 L 
• 4 12 s . of Flemish money, nor the said 28 L of English money, 

44 has not paid to the plaintiff, but to pay the same to him lias 
44 hitherto refused, and still refuses/' The defendant pleads, 
that the Cold Mart was a certain fair held at Bruges in Flan- 
ders, in parts beyond the seas, without the realm of England, 
from a certain day to a certain other day, and that the 19/. 

16$. were worth only 60s. of English money, and makes a 
similar averment as to the Paske Mart. He then avers, that 
he was at the said fairs, called the Cold Mart and the Paske 
Mart, ready to pay to the plaintiff* 61 . of English money, if 
he, the plaintiff*, had been there, and willing to deliver to the 
defendant the said bills ; and that neither the plaintiff, nor any 
one for him, was then there to receive the said 6 1 . ; and that 
he has always since been ready to pay, and brings the same 
into Court ; and concludes with traversing, that the markets 
were held in London; and also traversing, that the 19/. 16.9. 

Flemish, were worth 14/. English. The replication avers 
that 19 l. 165. Flemish were of the value of 14^ English; 
and concludes to the country. Whereupon a jury de medic- 
late lingua? is awarded. In an action of debt (t), by the abbot 
of the monastery of Holy Cross of W , the declaration shows 
a demise of a manor and lands for a year, rendering 40 L at 
IV. aforesaid, at the four feasts of the year ; that the defendant 
occupied for the year ; and that the 40 1. is still in arrear to 
plaintiff, per quod actio accrevil ; and concludes, without alleging 
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18 20 . a demand at W. that defendant has not paid, although often’ 

"" requested. The defendant pleads certain [acquittances as 

V ' to part, and levy by distress for the residue. The plaintiff 

young. replies non est Jactum, as to the acquittances, and denies the 

“ ,M 1 m levy by distress. In an afction of debt (*) against executors, 

island ^e declaration states that the testator, by his bill obligatory, 

Questions, acknowledged to owe to plaintiff 17 l. 10 s. to be paid in three 

half years; that is to say, 6/. ioj. at Storebrich fair next, 
and the rest at other fairs, averring when the fairs were held, 
and concluding, without alleging demands at the fairs, that 
testator and executor have not paid, although often requested. 
The defendant pleads ne ungues executor. The plaintiff re- 
plies. The defendant rejoins. The plaintiff there had a ver- 
dict, and judgment. To an action of debt for rent (f), the 
defendant pleads, that he, on the said day, Sec., for the space 
of half an hour before sunset of the said day, was at the same 
common dining-hall of Thavies Inn, situate, &c. ready, and 
offered to pay the plaintiff the said 3I. rent, which he was 
bound to pay on that day, according to the form and effect of 
the said indenture ; and that neither the plaintiff, nor any one 
authorised by him, was then there to receive ; that he has 
always since been ready to pay, and brings the money into 
Court. The replication states, that the plaintiff receives the 
money, and for damages, protesting to the readiness and offer 
to pay, replies a subsequent demand and refusal (not alleged 
to be at the place.) The rejoinder denies the demand. To 
an action of debt for rent (J), the defendant pleads (after 
oyer of the writing) that he, on the day in the condition men- 
tioned, for the space of an hour before sunset, and after, was 
at the said mansion-house in the said condition specified, ready 
to pay the said 40 1. according to the form and effect of the 
condition ; and that neither the plaintiff, nor any one lawfully 
authorised by him , was then there to receive ; semper paratus, 
and project in curiam. The plaintiff replies, that he was there to 
receive, and traverses that the defendant was there ready to 
pay. The defendant rejoins, whereupon issue is joined. In 

* Rast. 322. b. 

f Thompson’s Entries, 1 59, pi. 167. et seq. 

I 2 Modus Intrandi, PI. Gen. 234, 
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Marshall v. Wisdale (*), to an action for \oL rent* the de- 
fendant pleads a tender of 9 1 . and that he paid the other 1 L ^ 
for taxes. The plea was held bad, because he did not plead 
the tender at the place where the rent was agreed to be paid. 

The Court said, it could not property be paid any where else. 

In Crouch y . Fastolfe (f), to an action of debt for rent, the de- 
fendant pleads, that he was at the place on the day, from be- Questions, 
fore sunrise to sunset, ready to pay, and that the plaintiff, nor 
any one in her behalf, &c. was there to receive ; semper peratus, 
and prqfert. It was held a good plea, though no tender was 
alleged. These precedents and authorities, with many others 
which may be found in our old books of pleadings, and espe- 
cially in cases of rent, which the law makes payable upon the 
land, seem to me to be strong evidence of what the law is in 
cases of contract to pay money at a particular place ; and to 
establish two propositions which may be considered as general 
rules, though, like other general rules, subject perhaps to ex- 
ceptions under special circumstances. First, that a demand 
at the place is not a condition precedent to the creditor's right 
to sue for the money, nor, of course, necessary to be avered 
in his declaration. Secondly, that the defendant may excuse 
himself by pleading that he was ready to pay the money at 
the place appointed ; but that, in such plea, he must show that 
he lias always since been ready, and must bring the money into 
Court. The same law appears to me to be applicable to the 
acceptances of bills of exchange such as this acceptance is, 
which I consider to be a contract by the acceptor to pay 
the money at the place by him expressed. I am aware that 
this opinion is inconsistent, not only with the cases of Cal- 
laghan v. Aylett (I), and Gammon v. Schmoll (§); but also 
with the opinions expressed by the Court of King's Bench in 
Saundcrson v. Bows (J|), and acted upon by the same Court 
in Dickinson v. Botves (f) ; and also acted upon by the 
Court of Exchequer Chamber in Botves v. Hoxve in error **• 

The two first mentioned cases, were cases of bills of ex* 
change accepted, payable at a particular place ; the three lat- 
ter were cases of promissory notes, expressed in the body of 


* Freeman, 148. 
f Sir The. Ray. 418. 
t 3 Taunt. 397. 

§ ;3 Taunt. 344- 
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them to be payable at a particular place ; and, in all of them* 

' a demand at that place was considered as a condition precedent 
to the holder’s right to sue upon them. I have felt the weight 
of these authorities, and it has not been without much consider- 
ation that I have felt myself at liberty now to dissent from 
• them. But, considering that the general question, upon which 
so much difference of opinion has prevailed, is now before this 
Court of ultimate resort for a final decision, which must operate 
as a general rule in all future cases, it is very important, 
that that rule should be founded on true principles, and 
as far as is consistent with such principles, that it may be 
practically convenient. For this reason I have ventured to 
inquire into the grounds of these decisions. In the cases 
which occurred in the Common Pleas, I do not find that the 
point on which my opinion is founded, (namely, that where 
money is to be paid, at a specified place, it is matter of de- 
fence, and that it is, therefore, incumbent on the defendant to 
show that he was ready at the place to pay,) was fully brought 
before the consideration of the Court : no authorities, at least, 
appear to have been cited in support of it. In the case of 
Snundcrsonv. Bowes, in the King’s Bench, which was followed by 
the cases of Dickinson v. Bowes* and Bowes v. Howe , with defer- 
ence, I think, that the Court full into a mistake in supposing, as 
they seem to have done, that the rule requiring the defendant to 
show, by way of excuse, that he was ready with his money at 
the place appointed for payment, (which rule they admitted in 
the case of bond under penalty,) was confined to such cases 
where a penalty was to be excused, and where the defendant 
was called upon to plead the condition, of which he wished to 
avail himself. I humbly apprehend that there is no such dis- 
tinction, and that I have shown by the precedents and autho- 
rities before cited, that the same rule equally applies to the 
cases of single bills, without penalty ; and indeed, as I con- 
ceive, to all cases where the contract is to pay money at a 
particular place. It may be suggested that, if the doctrine, 
which I have ventured to express, be applicable to the accep- 
tances of bills of exchange, it is extraordinary that no case has 
occurred, or, at least, that none has been cited, where such 
a plea has been pleaded by an acceptor. To this I should 
answer, that probably no case has occurred where an acceptor 
has been sued without a previous demand of the money, or 
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without' such circumstances existing as evinced that he was not 
ready to pay. And this leads me to remark, (though I am 
aware that convenience alone is not a legitimate ground of de- 
cision, unless it be consistent with law) that to require the 

defendant to aver and prove readiness to pay in the few, if any, 

cases, where, notwithstanding his readiness, he may be vexa- 
tiously sued, rather than to require the plaintiff, in all cases, 
to aver and prove an unavailing demand, will, as I humbly 
conceive, be a more convenient as well as a more just rule for 
both parties, and more merciful to defendants themselves. 

For if, as the fact is, in almost every case of an action brought 
against the acceptor of a bill, the defendant has failed to pay 
from mere inability ; to require proof of the previous demand, 
will only add the expense of one more witness, sometimes 
brought from a distant part of the kingdom, to the burden, 
which the defendant was before unable to bear : whereas, on 
the other hand, if an action, without previous demand, should 
ever vexatiously be brought against an acceptor, who was 
really ready with his money at the place appointed according 
to his contract, he, by pleading his readiness, and bringing his 
money into Court, may discharge himself from damages and 
costs, and tfie plaintiff will justly be punished for his vexation 
by the payment of costs. 

I have one other observation only to make on this part of 
the case. It may be said, that unless the holder be bound to 
demand payment at the place appointed, he may demand it at' 
some other place, where the acceptor is not prepared with 
funds. I answer, that if such a case should occur, I think the 
acceptor would be entitled to a reasonable time to draw his 
funds to that place. For this, the case of Ilalsted v. Vauh.y- 
den (*), is an authority, where (the defendant having by deed 
acknowledged that he owed to the plaintiff 1 1 1 and cove 
nanted that the same should be paid by C. at Rotterdam, in 
Holland, on the first demand that should be made) it was held, 
on a special verdict, that the plaintiff might make his demand 
at Dort, which is ten miles from Rotterdam, or in England ; 
but that in such case the defendant ought to have a reasonable 
time to pay, regard being had to the distance. 


* l Rol Ab. 443- ph 5* 20- 
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1890. Zn answering the third question proposed by your Loifdships, 
I think it necessary to distinguish between a qualification as to 
time, and a qualification as to place. Any qualification as to 
time, whether the time of payment be thereby accelerated or 

retarded, which the holder permits to be introduced into an 

3 d QuotUocu acceptance without the concurrence of the driver, must, I 
think, have the effect of discharging the drawer. I think it 
must have such effect, because it necessarily varies, and must 
be intended to prejudice his situation, as to the time when he 
may be called upon to pay on the acceptor’s default, and as to 
the time when he must resort to his remedy over against the 
acceptor. As to place, I think it is not every qualification of 
place which may be introduced into an acceptance, without the 
privity of the drawer, that will necessarily discharge the drawer; 
but to produce that effect, I think the qualification must be 
such as must vary, and may be intended to prejudice his situa- 
tion. For instance, if a bill drawn upon a person in the Temple, 
be by him accepted, payable at the banking-house of Messrs. 
Child & Co. at Temple-bar, this, I think, would not have the 
effect of discharging the drawer. But, if such bill were 
accepted, payable at Dublin or Amsterdam, this, if taken 
without the privity of the drawer, would, I think, discharge 


him : because it would necessarily vary, and might reasonably 
be intended to prejudice his situation, as to the time when he 
.could receive notice of <the acceptor’s default, and as to his 
^remedy over against the acceptor. It may be difficult to lay 
down prospectively a precise rule, applicable to all cases, for 
defining the degree of distance from the residence of the 
drawer, at which he may be permitted by the holder to appoint, 
by his acceptance, the place of payment, without discharging 
the drawer. 1 should say, that to produce that effect, the 
distance must be such as would probably delay the drawer in 
his receipt of notice o£ the acceptor’s default of payment, or 
throw some increased difficulty upon him in his remedy over 
against the acceptor. 

4 th Question. In answer to the fourth question proposed by your Lordships, 
I think that in the case put, C. might maintain an action against 
A, upon the original debt, without first returning to A. the 
bill drawn by him, C. having first cancelled the qualified accep- 
tance offered by B, to whictfM. is supposed to have refused 
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his consent. Such an acceptance, so offered by the drawee, 
but refused by the payee, because the drawer refuses his con* 
sent, is to be considered as no acceptance at all: the bill 
becomes a dishonoured bill, and consequently, the payee has 
an immediate remedy against the dipwer, either upon the bill 
or upon the'jQfiginal debt. 

Garrotv , B. observing that it was well known in the mer- 
cantile world, that the Governor and Company of the Bank of 
England had determined to discount no bills which were not 
accepted, payable at a banker’s, concurred with Best J. and 
Richardson J. in their opinions and reasons ; and referred to 
them as containing his own views of the case. 

Burrough, J. — In answer to the first question, t submit, that 
the usage and custom of merchants does not require that the 
draweeshall accept a bill of exchange in any given form. lie may 
may accept it by parol, or in writing, he may except it generally ; 
and, if he does so, he is, in the language of some of the cases, gene- 
rally and universally liable : or, he may accept it specially ; and 
then he is liable according to the tenor of the bill and his accept- 
ance thereof. Whatever the acceptance may be, if an action be 
brought against the acceptor, the declaration must truly state the 
acceptance ;#for, the acceptance contains the terms on which 
he has agreed to the bill. I am of opinion, that the acceptance 
is a contract which must be construed, as all other contracts 
are, according to the intention of the party contracting, to be 
collected from the nature and words of the contract itself. The 
acceptance, if special, binds him sub modo, and not generally^ 
There is neither hardship nor illegality in this. In the present 
case, the intention appears to me to have been to do away with 
the necessity and trouble of a personal application to the accep- 
tor, upon the bill becoming due, and of his keeping money by 
him to pay it, and to substitute a much more convenient course 
in the first instance. No holder of a bill, when he goes to the 
banker's shop, expects to find the acceptor behind the compter : 
on the contrary, he knows he shall not find him there. On the 
face of this count, the bill is alleged to have been accepted ac- 
cording to the usage and custom of merchants : yet the doctrine 
of the case of Smith v. De la Fontaine, and other subsequent 
cases, is, that the acceptor, notwithstanding a special accept- 
ance, is generally and universall]| liable. This is a doctrine 
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to which I cannot subscribe. The effect of such doctrine is, 
that, notwithstanding a well-known place is pointed out where 
the mdney may be obtained, the holder shall be at liberty to 
arrest the acceptor the moment the bill becomes due, and to 
turn a special and qualified undertaking into a general one, 
having very different consequences. It seems, hejgsver, to be 
now conceded, that this doctrine cannot be supported. But, 
then, it is said, that this special qualified cccptance'makcs no 
difference as to the averments in the declaration, except as 
to the statement of the acceptance. As I understand the 
acceptance stated in this declaration, I am of opinion, first, 
that it imports that there is a fund in the hands of the banker 
to answer thfe amount of the bill ; and, secondly, I say, that 
this acceptance means to impose and does impose on the 
holder an act to be done by him, namely, to present the bill 
at the bankers for payment : if payment is not made on appli- 
cation, the acceptor’s contract is broken, and not till then. 
But the holder must* state in his declaration the title to his 
action, which is, that the bill was presented and not paid, and 
so his cause of action has arisen against the acceptor. 

The case of Bishop v. Chilly * in no way assists the case of 
the defendant in error. The underwriting of tip order for 
the payment of the money in that case amounted to an 
acceptance, and it was declared on as such : the possession, of 
the bill, with the order for payment of it, were, in my judg- 
ment, sufficient to throw on the plaintiff the burden of proof, 
that he lmd presented the order, and could not obtain payment 
of it. It was there holden by Lord Chief Justice Lee, to be 
the plaintiff’s loss ; for, he said, it was to all purposes a draft, 
which is always considered as actual payment when a reason- 
able time to receive it has elapsed. Smith v. Abbott t is an 
instance of a conditional or contingent acceptance, according 
to which it was incumbent on the plaintiff to state in his 
declaration, and to prove at the trial, that the contingency 
had happened. The acceptance was “ to pay when goods 
consigned to him,” (and for which the bill was drawn) “ were 
sold.” The Court held, that the acceptance was within the 
custom of merchants ; and said, that the plaintiff might have 


•So. 1195. 


f Str. 1 15a. 
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refused it. The Court said ^also, “ it will affect trade, if * 

w factors are not allowed to use this caution, hen bills are * — -v ■ * 

“ drawn before they have an opportunity to dispose of the hows 
“ goods. A man, who is diawn upon at ten dajs sight, may vou'no. 

€€ accept for thirty, though the othqr might protest the bill 1 — - 

So, in this I say, it Mill affect tiade, if a man is, at all -RwrrcwgA, J-* 
events, conWSry to his intention, to be deemed to have b * ue * 0IU 
accepted generally, or, if his acceptance m this foim is to be 
so constructed, as to make lum liable to be held to bail as 
soon as the bill becomes due. The fallacy, m this case, seems 
to me to consist m supposing, that the acceptoi has engaged 
for a personal payment at the bankers This appeals to me 
to be contraiy to the intention and the effect of *thc accept- 
ance, to be collected from the Molds of it. Suppose the 
acceptance to have been m this form “ Accepted to be paid 
“ by me, if, on application to Messis Ptrnng & Co my 
u bankers, when the bill becomes due, it shall not be paid by 
<c them theie is nothing in the usage and custom of mer- 
chants to show that such an acceptance would not have been 
good But Mhether an acceptance he good or bad within 
the custom, if the paity, who leaves the bill for acceptance, 
receives it bsftk without objection, he must abide by it. If 
he cannot recover accoidmg to the custom, it is his own fault 
1 he acceptor can only be liable to an mdoisec on an accept- 
ance within the custom In my judgment, tlu acceptance m 
the case before the House is in effect such as I h wc supposed , 
that this was the intention of the party, 1 think there can be 
no doubt, the woids of the acceptance appear to me to mi 
nifest it In Julian v S hohrooke* y tlic defendant h id acciptcd 
a bill on account of the ship Thetis, when in cash foi the 
ship's cargo It appears m the repoit of that case, that the 
acceptance was so stated in the decl iration, and that th * 
plaintiff avened 111 his declaration (is I think he was obliged 
to do) that, on the day when the bill bccimc p 1} bk, tnc 
defendant was in cash foi the said ship's cargo I his the 
plaintiff must have been bound to piovc at the trial , because 
it was part of Ins case, and it consisted of mittu 111 the 
affirmative In the picsent case, the defendant 111 error must 
contend, that if the cause had gone to tnal, on proof oftfie 
* 2 W ils 9 
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acceptance, he would have established a primttfacit case; for 
he might have urged, on the plea of non assumpsit, th^the 
objection (if any) was on the record. As this record is, the 
question arises on a special demurrer. I am of opinion, how- 
ever, that the declaration is substantially defective. First, 
because a material averment is omitted, hame bt. the present- 
ment of the bill for payment at the bankers, SirJphn Perring 
& Co. which is matter in the affirmative, and, I think, that it 
lay on the plaintiff to aver it. Secondly, because the cases 
referred to in support of the assertion, that the answer was to 
come on the part of the defendant below, do nOt support that 
assertion. The cases supposed were covenant to pay money 
at a certain place on a certain day : (ex gr.) to pay to the 
plaintiff in an action of covenant look on the 1st of August, 
at or in the common dining-hall of Lincoln’s Inn. It is said, 
that, in a declaration on such a covenant, the plaintiff 1 s breach 
is good, “ that the defendant did not pay the money on the 
“ day, at or in the common dining-hall aforesaid, but neglected 
m and refused so to do.” I admit that this is so ; but it is so, 
because the defendant covenants to do the act personally to 
the plaintiff at that place ; and the breach is, that he did not 
do it at the day and place, but neglected and revised so to do. 
This is good in a declaration, which is to be certain>to a certain 
intent in general ; and it implies, that the plaintiff was there 
ready to receive, — the parties having agreed to time and place. 
If tins acceptance had amounted to an engagement by the 
acceptor to pay personally at Sir John Perring & Co.’s, the 
case alluded to might have had some weight. But this accept- 
ance is not so, nor, from the language of it, can it be taken 
to be so meant ; but, as appears to me, the contrary was in- 
tended, viz. that Sir John Perring & Co. the bankers, were, 
in the first instance, to be looked to for the money; and 
that the acceptor was to be resorted to in case of non-payment 
by them. 

I will now shortly advert to the cases more immediately 
applicable to the subject; and the weight of those cases 
appears to me to be in favour of the plaintiff in error. The 
first case, to which I have occasion to refer, is Smith v. JDe la 
Fd&aine *. In that case, Lord Mansfield is reported to have 
* Holt, N. P. C 366. note. 
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held, that the words accorApanying ah acceptance “ payable 
“ at particular place, ”or the wotds “ payable at, Ac.” were 
not words restricting or qualifying the acceptor’s liability, but 
rendering him generally and universally liable ; and that it was 
not accessary to prove a demand at thb particular place in an 
action against^ch acceptor. If this was meant of an accept- 
ance, by which the acdptor personally engaged to pay at a 
particular place, I should feel no objection to the observation ; 
but, if it was meant to apply to caseB wherein the acceptance 
has no such imjj&t, I do not think it law. The next case 
was that of Saunderson v. Judge *, which does not affect the 
question in this cause. There the promissory note was in the 
ordinary form. It was made by one Sharp, and payable to 
Wilkinson, or order. At the foot of the note there was a 
memorandum, that he would pay it at the house of Saunderson 
& Co. 'The Court held, that this memorandum was no part 
of the note. If it was no part of the note, the holder, who 
was indorsee, was not privy to it : it did not bind him, because 
it was not transferred to him by the indorsement of the note. 
In Parker v. Gordon f, the bill of exchange was accepted as 
in the present case ; and there the court of King’s Bench, 
consisting of Lord Ellenborough, Justices Grose, Lawrence, 
and Le Blanc, (Lord Ellenborough having nonsuited the 
plaintiff,) on motion to set aside the nonsuit, held, that the 
plaintiff, the holder, was bound to present it at the bankers 
within banking hours. They must have considered it as 
part of the acceptance. If it was no part of the acceptor’s 
contract, the holder could not have been bound so to pre- 
sent it ; but, on the contrary, he should have applied to the 
acceptor himself for the money. The next case in order of 
time is Lyon v. Sundius and Sheriff \. The acceptance 
was of a bill of exchange, as here ; Lord Ellenborough, in 
that case, appears to me to use expressions not warranted 
by law. He says, “ how can you make three words, “ at 
“ Hankey & Co.’s,” more than a memorandum ? The answer 
appears to me to be, that they are more, for they are part of 
the acceptance. His Lordship then says, “ the acceptor of a 
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cc bill of exchange is liable universally the observation on 
this is, that he is so, if he accept generally, but not othetfme ; 
for his obligation and the extent of it must depend on the ac- 
ceptance itself. His Lordship then proceeds to say, “ this 
“ very point was brought before the Court some time ago, 

« when the judges were all of opinion, that such words form no 
“ part of the contract, and did not require to be set out in the 
u declaration.” If I thought this to have been an opinion deli- 
berately formed by that excellent and able man, I should have 
hesitated before I declared myself persuaefcd that it is not 
tenable. It appears to me, that it cannot now be contended, 
that such words are no part of the contract of the acceptor. 
When his Lordship says, “ this point was brought before the 
“ Court some time ago,” I presume lie means to refer to the 
case of Smith v. De la Fontaine , in Lord Mansfields time. 
That case was probably introductive of the confusion which 
has existed on this subject. The next case is Ambrose v. Hop - 
xvood *, where the Court of Common Pleas held, that in an 
action on an acceptance, like that in the present case, the de- 
claration must aver, that it was presented at the place where 
the person, by whom it was made payable, resided. In a sub- 
sequent case + in this House, it was holden to be sufficient to 
allege the bill to have been presented to the persons them- 
selves. Still the case of Ambrose v. Hoptvood shows it to 
have been the opinion of the Court of Common Pleas, that the 
declaration must aver a presentment consonant to the accept- 
ance ; and the acceptance throughout is treated as a substantial 
part of the contract. In Callaghan v. Aylett +, the acceptance 
was nearly like the acceptance in this case. The bill was there 
accepted payable at Messrs. Ramsbottoms, bankers, London. 
The declaration alleged an acceptance generally. At the trial 
it was objected, that this was a variance ; and that there was no 
proof of a presentment at the place. A verdict was taken for 
the plaintiff, and these points were reserved for die opinion of 
the Court. On argument, the Court of Common Pleas held, 
that this was a qualified acceptance, to which the holder (he 
having acquiesced in it) was obliged to conform, and directed 

<** 

* 2 Taunt. Cl. J 3 Taunt. 397 * 
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a nonsuit. Then follows in order of time the case of Fenton 
v. G&Undry *. In that case the acceptance was in this form, 
44 payable at C. Sikes, Snaith & Co.” And the bill was ad- 
dressed to the defendant at 44 No. 5+, Lower Shadwcll, Wap- 
4 4 ping/' It 1 seems, that, in this case, the idea of the expansion 
of the promise to pay first arose. One would think, there had 
been a precedent independent general engagement, and that 
something expansive was added to it. The acceptance is one 
act : to call it an expansion of the promise, is, in substance, to 
make It a general engagement, and pleadable as such. It is 
the promise itself. It is one entire engagement ; and the legal 
effect of it is, 44 I accept or agree to this bill, but you must go 
Jirst to Sikes, Snaith & Co. for the money.” This makes it a 
qualified or conditional engagement. In that case a learned 
person, who argued for the defendant, says, 44 where something 
44 is to be done by both parties at the same time, the defendant, 
44 who is sued for a breach of his part of the engagement, must 
44 show, that he did all that lay upon him to do, and that the 
44 plaintiff* did not perforin his part, which prevented the de- 
4< fendant’s performance I conceive the facts of that case 
do not warrant this observation ; for the presentment is solely 
the act of the holder ; and the payment is not to be made by 
the party himself, for no one expects to find the acceptor be- 
hind the banker’s counter : therefore, there is nothing to be 
done by both parties at the same time ; for the parties, from 
the nature of the engagement, are not to be present at the same 
time. This is an argument which probably had much weight ; 
but I conceive that the foundation of it fails. In deciding the 
case, the Lord Chief Justice appears to have said l — 44 It has- 
44 become a frequent practice, in order to avoid the inconve* 
44 nience to the holder of not having his bill honoured when ho 
44 calls for payment at the party’s ordinary place of residence, 
44 to intimate his other house of residence for the purpose, if f 
44 may so express it, which is at his banker’s, where he engages* 
44 as it were, to be found at the usual hours of business." 1 am 
satisfied, that this observation ig ill-founded. No one believes 
it to be the acceptor’s place of residence, nor that he will be at 

all found there. The truth is, it is to avoid the inconvenience 
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1820 . of keeping funds in his own house, that he makes the bill, by 

" his acceptance, payable by or at his bankers, which is not hie 

R< ^ VE house of residence, nor considered as such, but where he hae 

youmo. cash or credit. It cannot but be observed, too, that there was 

— — floating in his Lordship’s mind, a notion that the obligation to 

Burraugh, J. b the 

acceptor was general and universal : this is true of 
1 st Question. J , . . . ., .. . , ,, _ „ 

a general acceptance ; but if it be urged as applicable to a 

special, qualified, or conditional acceptance, I cannot agree to 

it: for though the party who calls for gie acceptance may 

refuse to take it if it be not general, yet, if he do accept it, 

and assent to its being special, he must pultue his remedy 

' according to the terms of the contract itself : for an acceptance 

is as much a contract, as is a policy of assurance or a charter- 

party. Both the other learned Judges, in that case, appear 

to speak with considerable doubt on the subject; the Court 

hinted at a further consideration of the question, for judgment 

nisi only was given ; but, as the reporter says, no further notice 

was taken of it. After this case, in Gammon v. Schmoll *, the 

Court of Common Pleas gave judgment on a question precisely 

similar to the present, on a full consideration of Fenton v. 

Goundry, and all the. preceding decisions. That Court held, 

first, that the acceptance was a contract. Secondly, that the 

introduction in it of the words “ payable at Batson’s, London," 

qualified the contract ; and that it was a condition precedent. 

Thirdly, that the holder must show, in pleading, that he has 

complied with it. One of the learned Judgest, who concurred 

in this opinion, observed, that the reasons given in Fenton v. 

Goundry show, that the Judges were very doubtful as to this- 

point. The case of Huffam v. Ellis (which 1 have before 

alluded to) came before this House on error. The bill was 

accepted, payable at Kensington, Styan, and Adams’ ; and it 

was averred in a declaration by an indorsee against the drawer, 

that the bill was presented to the persons using the name, style, 

and firm of Kensington, Styan, and Adams. This House held, 

that this was a sufficient averment to satisfy the words “ payable 

“ at Kensington, Styan, and Adams." The case of Bowes v. 

Howe\, is a case of great weight. It was subsequent to all 


* 5 Taunt. 344. S. C. I Marsh. 80. 
f Chambre, J. 
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the cases on Uiis subject, which have been brought before the 18£Q. 

courts, except Gammon v.Schmoll; and that was in the follow- 1 

ing year. Bowes v. Howe was an action by one, who held a R0W13 
promissory note by . assignment or indorsement, against the youjko. 

makers. The note was made payable at Workington Bank. 

The declaration averred, that the plaintiffs in error (the makers 
of the note) became insolvent before the action, and w hSfcy 1 

declined and refused to pay it at Workington Bank. The 
plaintiff below had judgment, which was reversed in the Exche- 
quer Chamber. Tlie Lord Chief Baron, Sir Archibald Mac- 
donald, delivered the judgment of the Court. lie held that 
the question was, whether the allegation in the declaration 
dispensed with the necessity of presenting the notes (for there 
were counts on many other notes) at Workington Bank? 
and that it was clear that a demand was necessary unless 
dispensed with; and that the allegation was not sufficient 
to enable the plaintiff below to maintain his action, 'flic 
words “ at Workington Bank," were in the body of the 
note; the words “ payable at Sir John Perring & <JJo.V’ 
are, in the case before this House, in the body of the accept- 
ance ; and I am of opinion, that there is no solid distinction 
between that which is incorporated in a note, and that which 
is incorporated in an acceptance. It is proper to advert to 
the case of Head v. Sewell *, which arose before Lord Chief 
Justice Gibbs at nisi priiis. He held, in the case of such 
an acceptance as the present, that it was not necessary to prove 
a presentment at the place mentioned in the acceptance ; and, 
following up the language of some of the cases, said, that the 
acceptors generally and universally liable. It seems to me 
to be most strange, after the cases in his own Court, (one of 
which was not more than two years before) which were directly 
contrary to this opinion, that nothing further should have been 
done in this case of Head v. Sewell ; that it should not have 
been brought before the Court. I am persuaded, that there 
must have been some circumstance in that case, which the 
reporter has not noticed. The case of Richards v. Lord Mil - 
sington +, need only be mentioned shortly. That was an action 
on a promissory note, before the same Chief Justice at nisi 
pruts- His Lordship said, ic the words * payable at Bruce & 

* Holt, N. P. C. 36 J. f Id. 364, note. 
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" Co.'s” are not introduced in the body of the npte, they are 
i€ only inserted in the margin/’ This case, therefore, has 
nothing to do with the subject. I have adverted to all the 
cases which appear to be applicable to the case before the 
House; and the result is,#that I am of opinion, that the bill of 
exchange in the first count of the declaration, being therein 
allied to have been accepted according to the usage and cus- 
tom of merchants, payable at Sir John Perring & Co/s bankers, 
London, the holder was bound to present it at that house, and 
to aver in his declaration that the same was presented at that 
house for payment. 

As to the second question I am of opinion, that the ac- 
ceptance is, in law/to be considered a qualified acceptance, 
that the bill shall be paid at the house of Sir John Perring & Co. 
bankers, London, and not as a general acceptance to pay the 
same, with an additional engagement or direction for the pay- 
ment at that house. The acceptance is an entire contract; the 
holder, who receives it, must take it as it is, (if he does not 
dissent from it,) and it must be construed as it was meant, if 
the intention can be discovered, and the words are sufficient to 
effectuate it. I feci no doubt as to the intention, and can 
discover no legal ground to prevent its being carried into effect. 

As to the third question proposed by your Lordships, I am 
of opinion that this must be considered, first, as to the time, 
secondly, as to the place. And first, as to the time; if B . 
accept a bill drawn on him at three months, and, by his ac- 
ceptance, make it payable at four momhs, and thereby 
lengthen the time of payment, I think C. could not maintain 
an action against A ., if this be done without his previous 
authority, or subsequent assent. And if it was accepted 
payable at a shorter time than three months, without such 
authority or assent, I think the law is the same ; because the 
drawer might be liable to be called on sooner for the money 
than by the terms of his bill he had a right to expect. Secondly, 
as to the place ; the question, as it appears to me, is, whether 
the variation is material ? A general acceptance would have 
an implied relation to the drawee’s place of abode. If the 
drawee accept it payable at his bankers in the same place, 
I am of Opinion, that would not be material, and that a drawee 
may, within the custom of merchants, well appoint another 
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place of payment, if no material inconvenience to the holder 1820. 
be thereby introduced. 

In answer to the fourth question, I am of opinion, that, in the v 
case comprehended in this question, C. the payee, could not young. 

maintain an action against A. the drawer, without delivering, 

or offering to deliver, up the bill to him ; for, whilst the bill 4tlV<luestioiw 

remains in C/s hands, the drawer’s remedy is suspended; and, 

when the drawer has the bill returned, it will appear that the 

drawee has not complied with the requisition in it, and the 

drawer is restored to his original situation. I do not think, 

that the debt owing from B. to A. in any way varies the case, 

as between A. and C\, for C. receives the bill from A . ; and, 

until C. has agreed to an acceptance materially different from 

the terms required by the bill, the transaction rests between A . 

the drawer, and C. the payee. 

• Holroyd, J. — As to the first question, I am of opinion, that, Ilolroyd, Ja 
in this case, the bill of exchange mentioned in the first count “ . 

orthe declaration, being therein alleged to have been accepted lht UCS l ° n * 
according to the usage and custom of merchants, payable at 
Sir John Perring & Co. bankers, London, (that is to say, at the 
house of certain persons using in trade and commerce, the 
names, style, and firm of Sir John Perring & Co. bankers, 

London,) the holder was not bound to present it at that house 
for payment, and to aver in the declaration that the same 
was presented at that house for payment. 

As, in my way of considering the subject, the second ques- 
tion appears to me to be involved in the first, I shall state my 
opinions on the second question, before I give my reasons for 
either. 


On the second question, I am of opinion, that the said bill, 2 d Question* 
having been so accepted as aforesaid, such acceptance is in 
law to be considered not as a qualified acceptance, to pay the 
same at the said house of Sir John Perring & Co. bankers, Lon- 
don ; but as a general acceptance' to pay the same, with an 
additional engagement or direction for the payment thereof at 
that house. Though the allegation in the declaration has not 
treated the acceptance simply as a general acceptance, but has 
stated the place of payment as a part of it ; yet, as the allegation 
is, that the defendant accepted the bill according to the usage 
and custom of merchants , payable at Sir John Perring & Co/s, 
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bankers, London, the first question appears to me to involve in 
it that which is proposed to us as the second question, namely, 
what is the effect of such acceptance according to the usage 
and custom of merchants ? in like manner as if the allegation 
had been simply that of ? general acceptance, and arf if the 
question had arisen at the trial on the proof of an acceptance 
made payable at the place. 

In considering the first question, therefore, which will also 
dispose' of the second, I shall, in the first place, consider what 
is in law to be now deemed the effect of this acceptance, ac- 
cording to the usage and custom of merchants. If it be ‘in law 
to be considered not as a qualify, but as a general acceptance,. 
according to the usage and custom of merchants , tfith an addi- 
tional engagement or direction for payment at the specified 
house, it will stand, then, in my opinion, as if a mere general 
acceptance were stated in the declaration ; and in an action 
against the acceptor upon a mere general acceptance, although 
he may be ignorant in whose hands the bill is, and, cohse- 
quently, know not to whom to go to pay it, yet the constant 
course of proceeding in such action has always been not to 
allege a presentment to the acceptor for payment, nor to prove 
it at the trial. 

The history of the cases before that of Callaghan v. Aylett, 
and the grounds upon which those cases, as well as the case of 
Fenton v. Goundry, were decided, appear to me decisive upon 
the two questions. The doubts, which have arisen upon the 
effect of these acceptances, appear not to have been enter- 
tained until after that point had been decided as a point free 
from doubt, both by judges and jury, for a period of nearly 
twenty-six years ; those decisions taking as their basis the 
generally received and known usage among merchants, as to 
the effect of these acceptances, both previous, and up to, and 
during all that period of time. The case of Smith v. De la 
Fontaine , according to the note which I have of the case, was 
decided in the year 1785, first upon a trial by jury before Lord 
Mansfield (to whom, Lord Ellenborough says, in Fenton v. 
Goundry , the law of bills of exchange was as familiar as to any 
*udge who ever sat on the bench), and, afterwards, by the whole 
Court o#*King’s Bench, who were so clearly of opinion, that 
the making of the acceptance to be payable at Messrs. Bid- 

8 
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dulph, Cox and Co.’s, was for the convenience of the acceptor, 
and that .there was no colour for the objection, that it was a - 
special acceptance, and that the plaintiff ought to have proved 
an application at that house for payment in that action, which 
was an action against the acceptor ; # that the Court refused even 
a rule nisi to 6et aside the verdict for the plaintiff and enter 
a nonsuit. This continued to be acted upon as the law from 
thence till the year 1808, when the same point was determined 
by Lord Ellenborough in Lyon v. Sundius, which was % similar 
action on a like acceptance ; Lord Ellenborough considering 
the point as settled and without doubt, and that the additional 
words were nothing more t^i a mere memorandum, the ac- 
ceptor being liable universally ; and so this continued, with the 
exception of Callaghan v. Aylett, which I shall notice presently, 
till Fenton v. Goundry, in Easter term 1811, when, on a de- 
murrer to a count like the present, the Court of King’s Bench 
decided, that the acceptance was to be considered in law as a 
general acceptance, with a mere intimation for convenience of 
the place designed for payment. Lord Ellenborough proceeds 
to decide the case upon the generally received opinion of the 
commercial world, as a matter quite clear of doubt, and upon 
what he had always understood to be the practice and doctrine 
concerning bills of exchange, since ha had been familiar with 
them. The other judges of the Court, with the exception of 
Mr. Justice Le Blanc, who was absent from indisposition, also 
^coincided with Lord Ellenborough in deciding upon the gene- 
jrally received opinion and practice which had long before pre- 
vailed. When the usage and custom of merchants respecting 
bills of exchange has been inquired into and ascertained, such 
usage and custom becomes matter of law, to be taken notice of 
as such by the judges ; which is the reason why, though such 
usage and custom used formerly to be alleged in pleading as 
a fact, such allegation has for a long time been wholly dis- 
continued. 

' Two cases, besides that .of Callaghan v. Aylett, had indeed 
intervened, but they were both of them against the drawer, 
and appear to me to be not material to the present questions. 
One of them, Parker v. Gordon*, is in the King’s Bench; 
the other, Ambrose v. Hopwood f, is in the Common Pleas. 

* 7 East, 585. t a Tauat. 61. 
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The acceptances were similar to the present: the one was a 
determination, that, in ordcrHo charge ih^draiuer, a present- 
ment at the place out of the usual banking-house hours was 
inslsfficient : and the other, that a presentment to the bankers, 
without saying at that place, was insufficient for that purpose ; 
and, in neither case, did there appear to have been any pre- 
sentment to the acceptor himself, personally^at all. 

The case above referred to, of Callaghan v. Aylett*, was 
a case which was decided by the Court of Common Pleas, 
(Mansfield, C. J. being absent), in Hilary term 18x1, so lately 
as the very term next before the decision in Fenton v. Govndry ; 
but the cause had been tried^^ore him, and a verdict had 
been given for the plaintiff, subject to the opinion of the Court 
as to the necessity of proving that the bill had been presented 
at the bankers for payment. As far as can be collected from 
both the reports of that case, the Court do not, on that occa^- 
sion, appear to have had the case of Smith v. Dc la Fontaine 
laid before them ; or to have considered, whether there was 
any known, established, declared, or generally received under- 
standing or usage tipon the subject among merchants. But 
they appear to have decided in that case entirely upon the dry 
construction and effect of the acceptance, as a mere engage- 
ment to pay the bill at a particular house named by the ac- 
ceptor ; treating it as a mere naked question of construction, 
arising from the words, independently of any inquiry as to the 
usage and custom among merchants respecting it. The case 
of Gammon v. Schmoll has, indeed, been since decided by the 
Court of Common Pleas, (Mansfield, C. J. being then also 
absent), in which that Court appear to have decided again, upon 
the mere construction of the words alone, that the acceptance 
contained a condition precedent. 

In noxv considering the question, whether the acceptance in 
the present case be a general or a qualified acceptance, it 
appears to me, that, upon a question of this nature, it is an 
important inquiry and consideration, whether there was any, 
and what, generally received, declared, or known usage and 
custom among merchants ; more especially, if any such had 
been ratified and confirmed in judicature by judges and jurors; 
and that alone appears to me to be in itself decisive of the 


* 2 Campb, 549; S. C. 3 Taunt. 397. 
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question, both upon the law and justice of the case. The par- 
ties thcn$o*uust f Ithink, betaUfen, in an instrument of a pecu- 
liarly commercial Mture, both to have given and received this 
acceptance, (and consequently to have meant and understood 
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it), according to such generally received, known, and declared 
understanding, and usage, and custom. After tlie decision of 
Smith v. De la Fontaine, both by the jury and the Court, 
especial^ when confirmed afterwards by Lyon v. Sundius , in 
the year 1808, it must, 1 think, be deemed, that there had been, 
upon the subject, both before, and up to, and during that period, 
and until the determination of Callaghan v. Aylett> a generally 
received aiul known opiniojigund usage, and custom among 
merchants, by which those acceptances were meant and taken 
as general acceptances, with a mere intimation of a place for 
payment; and not as qualified acceptances, which might be 
refused : an opinion, usage, and custom ratified and confirmed 
by those judicial determinations; and continually acted upon, 
both before and during that period, by the constant reception 
of all such acceptances, without any instance being brought 
forward of the refusal of any, as being a qualified acceptance. 
In a question, therefore, as to the effect of such an acceptance, 
(which is, really, only a question, what the parties meant and 
understood by the acceptance, which the one had given and 
the other had received,) it must, as it appears to me, be taken, 
that the one of them meant, and that the other understood him 
to mean, by the acceptance so given and received, nothing but 
what was the generally received understanding upon the subject, 
of persons most generally giving and receiving such mercantile 
instruments, namely, merchants ; especially when that had 
been inquired into, ascertained, determined, declared, and con- 
firmed by judicial decisions. 

But even if this supposed generally received understanding, 
usage, and custom, is to be considered as unascertained and 
uncertain, and that the effect of this acceptance is, for its con- 
struction, to be taken from itself alone; still I cannot but 
think, that it is to be deemed only as a general acceptance' to 
pay, with an additional engagement or direction for the pay- 
ment at the specified house. In this view of the question, the 
legal principles and rules of construction, as well as the nature 
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of an acceptance in itself, appear to me to be most material to 
be attended to. 

Jtet us consider the nature of an acceptlhce in itself. The ' 
billw brought merely for acceptance, that is to say, for $ de- * 
dared assent, that the acceptor will pay it according tq the 
usage and custom of merchants. A mere declared assent* by 
the drawee to pay, or any thing amounting dflbreto, is, in law, r 
an acceptance. By the first word, “ accepted,” whfth is the 
thing which the very bringing of the bill requires the drawee 
to do, and which the drawer has a right to expect that the 
drawee will do, if he has effects in hand, which his acceptance 
of the bill implies : — I say, by first word, “ accepted,” 

the drawee has declared his assent to pay the bill ; and, as I think, 
to pay it in such manner as the drawer has required, unless 
that which is added so qualifies this assent^ as to be inconsistent 
with an assent to pay it as required. If jt be not thus incon- 
sistent upon the face of it, the holder is not to suppose that it 
was meant to do away or alter the effect of what the acceptor 
had before written and signified ; and, if the acceptor did so ' 
mean, he should have so expressed himself, or should havfe 
stated, that he would not accept the bill as required, (that is, to 
pay it according to the usage and custom of merchants,) but 
that, though he would not so accept it, he would engage to 
pay it at such a particular place, if the holder would take that 
engagement. 

The words of the acceptance are those of the drawee only, 
and not of the drawer or of the holder, and are to be taken, 
although according to the intent, yet where that is not ^ufii- 
"ciently ascertained, most strongly against the person using 
those words. The maxim of law, verba fortius accipiuntur con- 
tra proferentem, and Lord Bacon’s observations thereon, appear 
to me very applicable to this case, supposing this to be con- 
sidered as a mere question of construction. He says that this 
rule “ is author of much quiet and certainty, and that in two 
sorts ; first, because it favoureth acts and conveyances executed, 
taking them still beneficially for the grantees and possessors ; 
and, secondly, because it makes an end of many questions and 
doubts about the construction of words ; for, if the labour were 
only to pic^out the intention of the parties, every judge would 
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have a several sense ; whereas this rule doth give them a sway 
to taketne&law more certainly oneTvay This rul*,»I think, 
requires **the drawef^.especially where it is to defeat in any 
degree the rightful expectations of the drawer, that the Sill 
shall be unqualifiedly accepted as hq has drawn it ; and where 
the draftee has, in the first instance, declared his assent to pay 
it, if he meant to ^alify or do it away, or alter it in the whole, 
or in part,*or to clog that which is yet absolute, with any con* 
dition not beneficial either to the drawer- or to the bill-holder, 
this rule, in my opinion, requires the drawee, in such case, to 
use, in addition, such words as clearly and unequivocally 
express or show such qualification, alteration, or condition. If 
the acceptance in question be’xonsidered as qualified, it must 
be by construing it, as if the drawee had inserted, what he has 
omitted, the word “ oqjy and what, if he so meant, the rules 
of construction, 1 think, require that he should have stated. 
The words “ payable at Sir John Perring & Co.’s, bankers, 
“ London,” may mean, either that the bill may be paid there, 
or an intimation that it will be paid there, (that is, if the holder 
bring it there) ; or it may be intended as an' obligation binding 
also upon the holder, that it shall be paid there, and there only. 
But if the writer had meant the last, I think that, in order to 
bind the holder to consider that he did so mean, he should so 
have expressed himself. 

For these reasons, I am of opinion, that the acceptance in 
question, so as aforesaid alleged in the declaration, is to be 
considered, not as a qualified, but as a general acceptance to 
pay, with an additional engagement or direction for the pay- 
meqfcytliereof at the specified house ; and, consequently, that 
the holder was not bound to present it at that house for payment, 
and to aver, in the declaration, that the same was presented at 
that house for payment. 

But supposing that this acceptance be to be considered as 
a qualified acceptance to pay the bill at the specified house, 
still The first question proposed to us involves a further ques- 
tion ; for it would not, in my opinion, from thence follow, that 
the holder was bound to present it at that house for payment, 
and aver in the declaration that it was so presented ; for I still 
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think, that the holder would not, even in that case, be by law 
bound so|o present it, or so Ho aver in the declaration. 

\ The acc^tance, even taking it to be a^qualified acceptance, 
is Still, I think, an undertaking to pay the bill at a particular 
time and place, absolutely and at all events, and not subject 
to any expressed or implied condition, which must previously 
be performed by the holder. Upon a pro<||ge or undertaking, 
either to pay a bill of exchange or money, or to do any other 
particular act, whether at a particular time and place or not, 
the very non-feasance alone is a breach of the contract, and 
the promisee need do no more in support of his action for such 
breach than to prove the promise ; the non-feasance being a 
negative, the feasance, or thaWnicli in law is an excuse for it, 
is matter purely of defence, and the onus probandi thereof lies 
upon the defendant. The person, therefore, so promising or 
undertaking, in order to defend himself, must either establish, 
that he has done the thing according to his engagement, or he 
must excuse his non-performance. It is not sufficient for a 
defendant, in his excuse, to say, that the plaintiff was not present 
at the time and place to demand and receive the money ; but 
he must, in order to defend himself, allege and prove, that he 
did all in his power towards the performance, and that his not 
doing more was owing to the refusal or default of the plaintiff. 
He must establish either a tender and refusal, or that lie, the 
defendant, was ready at the time and place to pay, but that the 
plaintiff did not come, nor was present to receive. The cir- 
cumstances excusing the non-performance, and throwing the 
fault on the plaintiff, arc matters in defence. This appears, 
I think, by Lord Hobart’s opinion in Baker v. Spain * , and by 
the resolution of the Court of Common Pleas, there cited, in 
Bushby s case, as to the payment of rent, which is payable on 
the land. So Littleton says f, u Also upon such case of fcoff- 
“ nient in mortgage, a question hath been demanded, in what 
“ place the feoffor is bound to tender the money to the feoffee at 
“ the day appointed, &c. ? And some have said upon the land so 
“ holden in mortgage, because the condition is depending upon 
“ the land. And they have said, that if the feoffor be upon the 
4i land there ready to pay the money to the feoffee at the day set, 
4 ‘ and the feoffee be not then there, then the feoffor is quit and 
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•* excused of the payment of the money ; for that no default is in 
“ him. But it seemeth to some iliat the law is contrary, and 
“ that default is in him, for he is bound to seek the feoffee if he 
“ be then in any other place within the realm of England/* The 
difference of opinion, there, was upon this point ; viz. whether 
the mortgage-moMV was to be paid at a particular place, viz. 
upon the land, dHot ; but, in cither case, whether it was to be 
there paid or not/ the feoffor, who was to pay the money, was 
bound to do all in his power towards hfs performance, before 
he could be excused for his non-performance- If no time be 
fixed for the performance, then indeed the obligor, who is to 
pay the money at a particul 48 ||place, is to do more (and this 
doctrine should be remembered when the case of Sanderson 
v. Bouocs comes to be considered) ; he must, according to Co. 
Litt.*, “ give the obligee notice, that, on such a day, at the 
“ place limited, he will pay the money, and then the obligee 
“ must attend there to receive it ; for, if the obligor then* and 
“ there tender the money, he shall save the penalty of the bond 
“ for ever.” Lord Coke then adds, “ The same law it is, if a 
€i man make a feoffment in fee upon condition, if the feoffor, at 
ct any time during his life, pay to the feoffee 20 L at such a place 
“ certain, that then, & c. In this case the feoffor must give notice 
** to the feoffee when he will pay it ; for without sucli notice as 
u is aforesaid the tender will not be sufficient/* In both these 
cases, therefore, in order to save the bond or feoffment, the 
obligor and feoffor must attend and be ready with the money 
at the place, though the obligee or feoffee be absent; for the 
tender of which he there speaks is a tender (or rather what he 
calls a tender), though the obligee or feoffee be absent ; for he 
is speaking of a tender, which would not be an excuse without 
such notice ; which is, therefore, a tender by the one in the 
absence of the other; and he immediately adds, “ but in both 
these cases, if at any time the obligor or feoffor meet the obligee 
or feoffee at the place, he may tender the money/* The forms 
of declaring, not only upon awards, but upon other instruments 
for the non-payment of money at a particular place, are con- 
firmatory of this doctrine. In Rastell’s Entries are three pre- 
cedents ; two in debt on bills obligatory for money to be paid 
at particular marts or fairs and the other for rent, payable at 
♦ 21 1, a. t Ante, in the opinion of Richardson, J. pp. 427, 428. 
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a particular place on particular feasts*. The declarations did 
not contain any allegation of presenting the bills for payment 
or any demand of the money at the marts, fairs, or $lace ; but 
to one of those declarations, one upon some of the bills obli- 
gatory payable at different fharts or fairs, the defendant pleaded 
that he was at the fairs ready to pay the plahriff, if the plaintiff 
had been there, and would have delivereaBco him the bills 
aforesaid ; and that neither the plaintiff, nor any for him, was 
then there to receive the same, with an allegation that he has 
been always since ready to pay, and a profert of the money 
into court. A bill of exchange, in an action against the ac- 
ceptor, stands, I think, upon <the same footing as a bill obli- 
gatory, or any other engagement for the payment of money, so 
far as regards the necessity of alleging in the declaration, or of 
proving at the trial, a presentment of the bill, or a demand of the 
money. In an action against the acceptor, where he accepts 
generally,* such allegation is never made, nor such proof re- 
quired or given: though such a presentment is, no doubt, 
usually made in fact in such cases, before the action is brought, 
yet the nature of the instrument itself (viz. a bill of exchange) 
has not rendered such an allegation or proof necessary, except 
where the action is brought to charge the dratver or indorser. 
The nature of the instrument, therefore, cannot, as it seems to 
me, make such allegation or proof more necessary where the 
acceptor adds a place for payment, than in other cases where 
the obligor or promiser adds a place for payment. 

In either case, such allegation or proof is, I think, not requi- 
site on the part of the plaintiff; but, if the defendant, or his 
bankers, or any one for him, had his money ready at the time 
and place, and would have paid it if the bill had been then and 
there presented for payment, it is matter of defence, and may 
be pleaded by him ; which removes, I think, the hardship and 
mischief which, it is supposed, may result from not requiring an 
allegation and proof of presentment for payment at the specified 
place to be made and given by the plaintiff. Independently of 
the question of general or qualified acceptance, Lord Ellen* 
borough and my brother Bayley, in Fenton v. Goundry, both of 
them acceded to and confirmed this reasoning, as will be seen 
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in 13 East *. Their opinions, in that case, upon this point, ap- 
pear to me to be material in showing, that the case of Sanderson 
v. Bowes , ^rhich was determined by the same judges very shortly 
afterwards, was determined on grounds not at all inconsistent 
with their opinions in their decision*in Fenton v. Goundry . My 
brother Bayley, tog* upon another pccasion, at Nisi Prius, in 
Hilary term, i8ajP*in Wild v. llennards +, held the same doc- 
trine, that if a promissory note is made payable at a particular 
place, in an action against the vtnker, thefre is no necessity of 
proving that it was presented there for payment ; and, in 
Michaelmas term 1810, in Nicholls v. Bowes X, Lord Ellen- 
borough held the same. But it is said that the decision in 
Sanderson v. Homes §, in Michaelmas term 1811, by the Court 
of King’s Bench, and the decision of Boxves v. IIoxvc ||, in 
Trinity term 1813, by the Court of Exchequer chamber, 
which is founded thereon, are inconsistent with this doc- 
trine. The above precedents in Rnstell were not known, or> 
at least, not brought forward in either of those two cases ; 
and, if those two cases were not distinguishable from the 
present, but were so much in point as, at first, they may 
appear, it might be for consideration whether those cases 
were not still open to a revision, like the decisions which for 
a time prevailed in favour of actions upon legacies, and of actions 
against femes covert with separate maintenances. But, when 
those two cases come to be looked at and considered, they are, 
it appears to me, very distinguishable from the present, and 
also from Fenton v. Goundry , on this very point. In the present 
case, and in Fenton v. Goundry , the instrument declared on, 
a bill of exchange, was payable at a certain lime . In Sanderson 
v. Bowes, and in Bowes v. Howe , the instrument declared on 
(a promissory note) was not payable at a particular time , but 
generally, entirely at the pleasure of the holder of the note, and 
so Lord Ellenborough observes IT, where he distinguishes San - 
( lerson v. Bowes from cases where money was to be paid, or 
something to be done at a particular time, as well as place. The 
cases of Sanderson v. Bowes , and Bowes v. Iloxve , were botn 
cases of promissory notes of the Workington bank, payable on 
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demand to bearer at the Workington bank. The notes being 
made payable to bearer, not at any specific time, but merely on 
his, the bearer’s demand, the promises could not comply with 
the above-mentioned rule laid down in Co. Litt.*, of giving 
notice when they would pay the money at their bank, as they 
could not know who the bearer was tilt the money was de- 
manded. Nor was it to be paid but upon demhnd, which might, 
therefore, be deemed a condition precedent, quite consistently 
,with my reasoning, find also, with Lord Ellenborough’s and my 
brother Bayley's, as applicable to cases where the money was 
to be paid at a time and place certain ; and, if the demand thus 
became in those two cases a condition precedent, the place as 
well as -time of the demand must necessarily form a part of that 
condition, and may require to be averred, as it was in those 
•two cases decided. 


For these reasons, therefore, I think, even if the acceptance, 
<as stated ‘in the first count, be to be considered as a qualified 
acceptance, that the holder was not, in the present case, bound 
to present it at the house for payment, or aver in the declaration 
that the same was so presented. 

.3d Question. . In answer to the third question proposed by your Lordships, 
I think, that if A. draw a bill upon B. in favour of C. for loot. 
and C. without the previous authority or subsequent assent of 
A. take an acceptance for the bill for the whole of the 100 1 ., 
but an acceptance qualified as to the time or place of payment, 
C. could not maintain an action upon the bill against A. 

In the -case put by this question, the drawer has a right, 
J think, or at least may be .considered as having reason to ex- 
pect, either that his bill, if accepted, will be accepted to be paid 
in such manner &s he has required, that is to say, according to 
the tenor and effect of the bill, and the usage and custom of 
merchants ; or, that due notice will be given by the person 
taking the bill from him, according to such usage and custom, 
iu case the bill be not so accepted. He may be injured, if the 
bill be not so accepted as he has required ( primd fade, at least, 
*it Is, I think, to be so considered) ; and, in default of such ac- 
ceptance, he has a right, I think, to due notice of such default, 
in order that he may take such steps as he may think proper to 
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avert such possible injury. The holder may either receive or 
refuse a Qualified acceptance. If he refuse, he must give due 
notice ; ami, if the bill bePforeign one, he must also protest it, 
m order to charge the drawer. If he do not refuse, but do 
receive the qualified acceptance, in # that case, by assenting to 
the qualifications imposed by the acceptor in varying the time 
and place, he becomes party to a fresh and different contract 
with the acceptor, to which the drawer was neither party nor 
privy : the contract is an entirely new one, assuming a new* 
shape; the bill is converted into and becomes h different or 
new bill, having a different tenor and effect from the old one, 
viz. such as the qualifications of the acceptance, either as to 
time or place, have ingrafted into it. C . by taking a different 
security, viz . this qualified acceptance, instead of having the one 
which the drawer had a right, or had reason to expect, and which 
C. was to require should be given him, has, I think, no right to 
maintain an action against the drawer upon this bill, the nature 
and effect of which has been altered by his having taken this 
qualified acceptance of it. In Boehm v. Garcias •, (sittings after 
Michaelmas term 1807,) it was held by Lord Ellenborough, that 
the drawee has no right to vary the acceptance from the terms 
of the bill, unless they be unequivocally and unambiguously 
the same ; and, therefore, where an action was brought against 
the drawer on a bill drawn at Lisbon, payable in g fectivZ, and 
not in Vais reals 9 where the drawees offered to accept it, payable 
in Vais denaros 9 (another sort of currency, which was refused,) 
Lord Ellenborough held, that the plaintiff had a right to refuse 
this acceptance, though the defendant proposed to show, th^t 
Vais denaros were sufficient to answer what was meant by effcc~ 
live ; and wherever the holder may refuse die acceptance by 
reason of its being qualified, (as he may, I think, wherever tlie 
same is qualified, either as to time or place,) he cannot, I think, 
if he take the acceptance, sue the drawer upon the bill. 

In answer to the fourth question proposed by your Lordships? 
I think, that if A . was debtor to C. in 100 /. previous to his so 
drawing upon JB. in favour of C. to the amount of 100 /* C. 
could, upon A. p s refusing his assent to an acceptance, qualifted 
as mentioned in the third question, maintain an action upon the 
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the original debt against A» without delivering to A . the bill so 
accepted ; in case, at the time the bill was drawn, JB, was also 
indebted to A. in a like sum of ioo$|v 

The bill itself, having been dishonoured, has become no 
satisfaction for the originaf debt ; the right, of action upon the 
liolroydy J. original debt, therefore, remains: and though, if A . pay or 
4th Question, tender to C. the original debt, with the expenses, &c. incurred 
upon the dishonoured bill, he will be entitled to have that bill 
delivered up again to him ; yet, until A . has so done, the right 
to the bill, as it appears to me, which was given by him to C. as 
a security for, or in order to discharge that debt, remains in C. 
who may, I think, bring an action;, cither upon the original 
debt, or upon the bill ; or may bring an action, including both 
those causes of action, in case they be of such a nature as to be 
capable of being joined together in one action. The original 
debt is not extinguished, but the right of action upon it re- 
mains, or is revived by reason of the dishonour of the bill ; and 
C. I think, lias a right to retain the bill, which was given to him 
as a security, or for the discharge of his debt, and to use it 
either as aground of action in itself, or as a medium of proof for 
establishing his original debt : and the circumstance of B.'s 
being also indebted to A . in a like sum of tool, appears to me 
to make no difference as to C/s rights of action ; for A . only by 
doing what by law lie is bound to do, (namely, by payment of 
liis debt, &c. to C.) may entitle himself to the possession of the 
bill, and thereby avoid any injury, which he may, otherwise, 
sustain by the want of it in seeking his remedy against Ji. for 
t^e recovery of that debt. 

Pauk, J. With respect to the first question, as the bill of 
exchange is alleged to have been accepted according to the 
i*t Question, usage and custom of merchants, payable at a particular banker s 
in London, I am of opinion that the holder was bound to pre- 
sent it at that house for payment; and to aver in his declara- 
tion that the same was presented at that house for payment. 

^ To conic to that conclusion, it appears to me to be only ne- 
cessary to consider who the parties to the contract are ; and 
what contract the defendant on this record has entered into. 
The plaintiff, or the payee, it is true, originally took a bill 
drawn upon the defendant generally: but when the defendant 
had that bill presented to him for acceptance, he said by his 
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acceptance, I do not choose to enter into this general engage- 
ment, for my avocations may, at the time when the bill shall 
become ^ie, call upon me to be in some distant part of the 
kingdom; and, therefore, ifooth for your convenience and mine, 
I will specially accept it, paj'able at a particular banker’s, or 
where my strong box or money is and there you shall go for 
your money, and not follow and arrest me at a place where 
I have none : this is the defendant’s contract. I admit that the 
holder might refuse to take such an acceptance ; but, having 
taken it, can he enforce the contract against the contractor, 
without showing that the contractor has not complied with his 
own conditional acceptance ? May not the acceptor justly 
say, if the holder should attempt to enforce it contrary to the 
acceptor’s engagement, non hccc in feedera x>cni ? I think he 
may ; for, that the acceptor lias a right to make a special ac- 
ceptance, differing from that which the drawer had wished to 
impose upon him, as to time, place, or amount, is admitted by 
those who argue for the defendant in error. This has ever been 
considered as law from the time of Marius, who wrote in the 
sixteenth century on bills of exchange The law upon these 
points, both as to the right of the drawee to make a special 
acceptance, and, as to the right of the holder to refuse it, is 
well stated,* as your Lordships will find it, in Petit v. Benson f , 
If, then, the drawee may refuse to enter into any other than 
a special acceptance, when he has made it, and it is received 
by the holder, surely, it becomes as much the original contract 
of the acceptor as if he had written a promise to pay on cer- 
tain conditions ; or had promised to pay at a certain banker’s, 
and no where else. The true sense of the case seems to be, 
ahd the principle is, that, whenever the place, at which the 
contractor is to perform it, forms a part of his express contract, 
and the duty is not merely collateral to it, it is necessary both 
to aver and prove a failure on that precise point on the part of 
the defendant. Thus, in l Rolle’s Abridgment!, it is said, “If 
a place of payment is limited by the condition, the party is not 
bound to pay in any other place.’' Here, the duty is created 
by the instrument itself, with certain limits and qualifications. 

* Mar. p. 17. 4th ed. 
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1820 . No duty to be perfected by the acceptor arose anterior to the 
v very instrument itself; and the acceptor can only be answerable 

T E *° ^ le extent of his engagement, by bis qualified acceptance. 

yoi ng. If wc were to speak of the convenience of this or ths$ prac- 
tice, there can be no question that it would be most conve- 
rt Question n * en * ^ at d ,c presentment of the bill at the place where it is 
made payable should be deemed a condition precedent ; for it 
would be very inconvenient that acceptors, such as the original 
defendant, should be made liable to answer every where, when 
it is notorious that they have made provision at a particular 
place, where alone they engage to pay. There is no ante- 
cedent duty as against the defendant, save that arising on the 
bill ; and, therefore, the instrument or bill must be looked at 
for the purpose of seeing what the duty is. 

This case has not been fitly compared to the case of bonds ; 
for there the penalty creates the debt, and the party is liable 
updn it, but is to discharge himself from the penalty by bring- 
ing himself within the terms of the condition : that, therefore, 
must be matter of defence. But where a suit is in assumpsit 
upon a contract, the plaintiff must show that he has done every 
thing which lay upon him to do, in order to bring himself within 
the contract, and entitle him to sue upon it. Now here, by 
the terms of this acceptance, a promise is made by the acceptor 
to pay at Perring & Co/s ; the plaintiff, who sues, then must 
bring himself within those terms, by showing that he made 
a demand at the place where the defendant said he would pay ; 
and lie cannot be made liable beyond the extent of his contract. 
Where a defendant contracts generally to pay a sum of money, 
he is liable to a creditor every where; but, where a person 
binds himself to pay at a particular place, he is not liable at 
any other place, till default be made at the particular place. 
For, otherwise, suppose a bill drawn upon one just before going 
the circuit (and this case is put by one of the most learned 
judges wlio ever adorned the Court of Common Pleas, I mean 
Mr. Justice Chambre*), which will fall due during the absence 
of such drawee ; such a person living in chambers leaves no 
servant On his departure, excepting, perhaps, a laundress; what 
con be done in sue!) a case, except to deposit the money with 
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a banker, and make the bill payable at that banker s ? Other- 
wise such person would be liable to be arrested at any place in 
the course -of his journey, where he might have no money, 
which, indeed, he would be the less likely to have after 
making provision at his banker’s. I agree with that learned 
judge, that it is a great convenience to the public to maintain 
these special acceptances. 

But, it is said at the bar, if you can show that you had your 
money at your banker’s, you would have a complete defence. 
Is it, then, no vexation to be causelessly arrested ? Is a law- 
suit no vexation ? Is it nothing to be 20 1. or 30 /. out of pocket, 
though you gain your cause ? And this evil is only met by the 
trifling inconvenience of an obligation on the plaintiff to call 
a witness to prove a presentment. Indeed, if we speak of in- 
convenience, it is all the other way ; for, instead of the trifling 
inconvenience arising to a holder from the necessity of calling 
one witness to prove a presentment, every banker must, if the 
other view of the case be adopted, keep a number of clerks to go 
daily to all parts of the town, for the purpose of receiving pay- 
ment of bills. So greatly was this inconvenience felt, that the 
Bank of England will not discount any bill that is not payable 
at a banker's. 

But we have been told at the bar that the weight of autho- 
rity is against the plaintiff in error. Let us examine the cases, 
and see whether the decisions in the Court of King’s Bench> 
and one or two at nisi priiis, before Lord Chief Justice Gibbs, 
carry with them the same weight of reason as those decided by 
the Court of Common Pleas sitting in bank ; or, whether the 
Court of King’s Bench has, in this respect, been consistent with 
itself. 

The first case is Smith v. De la Fontaine , of which there is 
a short note in my brother Bayley’s Treatise on Bills of Ex- 
change* : however, a more full account is given of it in a note 
to Mr. Holt’s nisi prius oases -J-, which is taken from a manu- 
script of my brother Holroyd; and there seems no doubt, that 
in 1785 Lord Mansfield at nisi prius, and the Court of King’s 
Bench afterwards, decided, that words similar to those here 
used were not words restricting or qualifying the acceptor’s 
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1820 . liability, but rendering him liable generally ; and that it was not 

* ‘ necessary to prove a demand at the particular place in an action 

rows against the acceptor. But how has this been followed up ? 

young. Lyon v. Sundius * is a mere nisi prius opinion, before the de- 

cisions of either Callaghan v. Aylett , or Fenton v. Goundry . 

Park 9 J. Then came the case of Fenton v. Goundry \ , in which the Court 

1 st Question. un j ou btedly held that doctrine which is now under discussion; 

and which treated an acceptance like the present not as a con- 
ditional acceptance, but as a mere expansion of the promise to 
pay. But how is that consistent with the doctrine laid down in 
Parker v. Gordon\ , by two of the Judges §, who were parties 
to the decision of Fenton v. Goundry? Parker v. Gordon was 
an action against the drawer; and I, therefore, do not quote 
the case as an authority, except to show that such words as 
these were considered as a special acceptance. “ If a party 
4 * (£ays Lord Ellenborough in the last-mentioned case) choose to 
44 take an acceptance at an appointed place, it is to be presumed 
44 that he will inform himself of the proper time for receiving pay- 
44 ment at such place, and he must apply accordingly/' And, in 
Elford v. Teed || , his Lordship says that the case of Parker v. 
Gordon was conformable with the doctrine which he had usually 
held. Lawrence, J. says, in Parker v. Gordon , 44 The party 
44 might have refused to take the special acceptance ; but if he 
44 choose to take the acceptance in that manner, payable at the 
44 banker's, does he not agree to take it payable at the usual 
44 banking hours V 9 And Le Blanc, J. says, in the same case, 
44 If a party will take an acceptance, payable at a banker’s, lie 
44 must present it at a proper time, according to the known 
44 method of conducting the banking business ; otherwise the 
44 greatest inconveniences to trade would ensue.” 

Two very modern cases have been quoted to your Lordships 
to show that Lord Chief Justice Gibbs concurred with the 
decision of the Court of King’s Bench in Fenton v. Goundry ; 
namely, the cases of Head v. Sewell, and Richards v. Lord 
Milsington H. I will speak of Head v. Sexcell first. It is suf- 
ficient to observe, that it was only a nisi prius case : next, it is 
60 singular a case, that either the note is incorrect, or the 

§ Lord Ellenborough, C. J. & Grose, J. 
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opinion of the Lord Chief Justice is not delivered with that very 
learned person’s usual accuracy and precision. For, in the year ' 
1816, he begins his observations by saying, that after thirty-five 
years experience he had never known the objection to pre- 
vail, and therefore could not admit the necessity of the proof. 
What? had he not known of the case of Callaghan v. Aylett , 
decided in 1811, five years before, in the Common Pleas, by 
Mr. Justice Heath, Mr. Justice Lawrence, and Mr. Justice 
Chambrc, as eminent persons as ever sat on that bench ; and 
which case, in consequence of its having been much opposed 
the following term in Fenton v. Goundry , made them the com- 
mon talk in Westminster Hall ? Had he not heard of the case 
of Gammon v. Schmoll , then quoted to him, and decided two 
years before, in the very same Court by his then colleagues? 
Mr. Justice Heath, Mr. Justice Chambrc, and the very learned 
person who afterwards succeeded him in the Chief Justiceship, 
in both of which cases the objection prevailed ? And then again, 
though his Lordship is stated to have said, that he never knew 
the objection prevail, he concludes by saying he knows there 
are conflicting cases. The other case of Richards v. Lord Mil - 
sington he decides that he may preserve his own consistency in 
a former case of Price v. Mitchell • : but, upon looking at that 
case, it will be found a mere memorandum at the foot of a note, 
which never was held to be a condition, but a mere memorandum 
or direction. I, therefore, do not consider these cases as adding 
much weight to the authority of the King's Bench. 

But I find the King’s Bench, in Sanderson v. Bows f, which 
was confirmed by an unanimous judgment in the Exchequer 
chamber deciding diametrically opposite to the case of Fenton 
v. Goundry : and every word of the judgment of that great and 
eminent judge Lord Ellenborough is, in my mind, conclusive in 
favour of the plaintiff in error. Agreeing, as I do, with the 
learned editor of the Treatise on Bills of Exchange §, that it 
is difficult to reconcile in principle with the case of Sanderson 
v. Bowes, that of Fenton v. Goundry ; and Sanderson v. Bowes , 
being the last in decision, ratified by the decision of the twelve 
Judges of England, and most agreeable to good sense, reason, 
and convenience, I think that it ought to prevail. The only 

* 4 Camp. 200. J Bowes v. llowc, 5 Taunt. 30. 
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difference between Sanderson v. Bowes , and this case is, that 
A’tf nderson v. iJotces was an action against the maker of a pro- 
missory note; this case is against the acceptor of a bill of 
exchd$ige ; but I need ,not inform your Lordships, that the 
Courts in Westminster Jtfall have long thought the analogy be- 
tween notes and bills so strong, that the rules established as to 
one ought also to prevail as to the other; Heylyn v. Adamson 
Bi'own v. Harruden\, fully prove this position. Then let us 
read the case of Sanderson v. Bowes ; and if “ bill” be read for 
* note,” is not every word of Lord Ellenborouglfs luminous 
reasoning decisive of the present question ? In that case the 
Court of King’s Bench held presentment at the banking-house 
necessary. Bowes v. Howe J contains the affirmance of this 
proposition, though there was a reversal upon another point in 
that particular cause. And, in conformity to that opinion. 
Lord Ellenborough, in a subsequent case of Roche v. Campbc/l§ 9 
held, that it was a fatal variance in a declaration not to state 
that the note was payable at a particular place where the note 
was so payable. And his Lordship s language is peculiarly 
emphatical and applicable to this case ; for he says, “ This de- 
“ duration represents the promissory note as containing an 
“ absolute and unqualified promise to pay the money. But, 
u by the instrument produced, the maker only promises to pay 
44 upon the specific condition that the payment is demanded at 
“ a particular place. We have lately held (alluding to San - 
44 derson v. Bowes ) that where the place of the payment is 
44 mentioned in the body of the note it forms a material part of 
44 the instrument.” So, here, the acceptor only undertakes to 
pay upon the specific condition that the payment is demanded 
at a particular place : this, and no other, is the contract of the 


acceptor. 

Having thus shown the inconsistency of these decisions, and 
that Sa?iderson v. Bowes has not only had the judgment of the 
King’s Bench in favour of that opinion, which I presume to 
deliver, but the confirmation, as to this point, of the whole 
Exchequer Chamber, can I hesitate in saying, that the strong 
current of authority is in favour of the plaintiff in error, when 
I add, the authority of Judges Heath, Lawrence, and Chambre, 

• 2 Burr. (>69. * 1 r y Taunt. 30. 
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in Callaghan v. Ayletty declaring that, doubtless, there may be 
a qualified acceptance of a bill which a holder is not bound to ' 
receive, but, that if he acquiesce in it, he must conform to the 
terms of the acceptance ; and the further authority of J&dges 
Heath, Chambre, and Dallas, in Gfaygmon v. Schmoll. Mr. 
Justice Heath*, treats it as a condition precedent, which must 
be shown to be performed. The reasoning of Mr. Justice 
Chambre does not seem to have been sufficiently adverted to ; 
and nobody will deny his ability as a lawyer, and his great skill 
as a pleader. That learned Judge says, “ I think the case is 
“ clear, upon rules of plain common sense and understanding, 
“ without going into all the cases. A man is not bound to re- 
“ ceivc a limited and qualified acceptance ; he may refuse it, 
u and resort to the drawer ; but, if he do receive it, he must 
u conform to the terms of it.”- — “ What is the meaning of these 
u words, accepted, payable at ? They have a meaning : they 
“ impose a condition ; and the person receiving such an accept- 
“ ance must comply with the condition, and in pleading must 
ft show his compliance. It would greatly circumscribe the ne- 
u gociation of bills of exchange if this were not so; for they 
“ would, instead of being of general accommodation, be re- 
“ strained in their use to such persons in trade as have a fixed 
“ place of business/' I have already endeavoured to show your 
Lordships that the inconvenience to holders of bills and to 
bankers would become ruinous by the number of clerks which 
they must employ, if such an acceptance is to be held to make 
the acceptor universally liable. 

On these authorities, and upon the principles of common 
sense and understanding, I am of opinion, on the first question, 
that the holder was bound to present this bill at Sir John 
Perring's house for payment, and to aver that it was so pre- 
sented. 

As to the second question, viz. whether such an acceptance 
is to be considered in law as a qualified acceptance, I answer, 
that the whole of my reasoning, with which I have troubled 
your Lordships, is founded upon the affirmative of that pro- 
position. All the text writers upon bills of exchange are clear 
on this point. I take it, that any acceptance varying from 
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the absolute tenor of that which the drawer expected by the 
language which he used in drawing the bill, either in the sum, 
the time, the place, or the mode of payment, is a conditional 
acceptance, which the holder is not bound to receive : but, if 
he do, the acceptor is Ij^/le for no more than he has undertaken. 
This doctrine of qualified acceptance, as to part of the money, 
is spoken of in Marius*, and in Molloyf. So, in the latter 
book, a partial acceptance as to time is mentioned J. This is 
confirmed in Beawes’s Lex Mercatoria\, and by Mr. Justice 
Bayley || . It was treated as a qualified acceptance in Sanderson 
v. Bowes; and by Mr. Justice Lawrence, in Parker v. Gordon ; 
and again in Callaghan v. Aylelt , and Gammon v. Schmolt, in the 
Common Pleas; I therefore feel no difficulty in stating to 
your Lordships, that I conceive this td be a conditional ac- 
ceptance. 

JThe third question, in my view of the case, is not of difficult 
solution. Marius supposes that if the holder take from the 
acceptor an acceptance, even for a part only of the money 
drawn for, he may do so, provided he protests and gives notice 
to the drawer, and the bill is not thereby void ; nor, according 
to what he says in page 21, does it prevent the holder from 
having recourse against the drawer. This is stated in the case 
of so material a change as a defalcation of part of the sum 
drawn for. But to the case put by your Lordships, I answer, 
that, if the qualification, either as to time or place, works neither 
injury nor inconvenience to the drawer, the holder is not pre- 
vented (in case of non-payment) from his remedy against the 
drawer, because he has taken such qualified acceptance. In 
the case out of which this question arises it neither produces 
the one nor the other : but it is a custom productive of great 
convenience to every one concerned in trade, and without 
which qualification bills of exchange arc not discountable. 

As to the fourth question, I am of opinion, that C. could not 
maintain his action for the original debt against A. the drawer, 
without delivering up to him the bill so accepted. Because, 
having once accepted such bill in lieu of and in satisfaction of 
his debt, he cannot recover for the original debt without relin- 
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quishing the supposed security ; which, being an acceptance by 
J3, (whom the question supposes to be indebted to the drawer,) 
will amount, at all events, to an acknowledgment of the debt. 
For, although it is not always true that the drawee is a debtor 
of the drawer, yet, perhaps, when the drawee accepts, it is 
primd facie evidence of a debt. The case of Kcarslake v. 
Morgan *, where it was held, that to an action for goods sold 
and delivered, it was a good plea to say that the defendant had 
indorsed to the plaintiff a promissory note, payable to him, the 
defendant, u for and on account of” the said debt, is not inap- 
plicable to this question, to show that C. could not maintain 
an action for his original debt while he held in his hands a bill 
given to him by the defendant to that amount. I, therefore, 
answer to the fourth question, in the negative. 

Bayley, J. In answer to the first question, I submit that 
the effect of such an acceptance is this, that to entitle *the 
holder to sue the drawer or indorser, it casts an obligation upon 
him to present the bill at Sir John Perring & Co/s for payment, 
and to aver in his declaration, that the same was so presented ; 
but that, as against the acceptor himself, the holder is not 
bound so to present it ; that he is under no obligation to aver 
any such presentment in his declaration ; and that the only 
consequence of his neglect to present is this, that the acceptor 
may set up any loss he has sustained thereby as matter of 
defence. This question is raised upon a demurrer to the plain* 
tiff’s declaration. The point, therefore, is not whether a neg. 
lect to present may not, even as against an acceptor, in some 
cases, constitute a defence, but whether the presentment is or 
is not an essential part of the plaintiff’s title. A presentment 
is a demand at the place of payment, and to determine this 
point, the rules which the law has laid down as to cases in 
which a demand is or is not necessary, must be considered. 
One of these rules I take to be this, that where a man engages 
to pay upon demand what is to be considered his own debt, 
lie is liable to be sued upon that engagement, without any 
previous demand ; and that a tender or readiness to pay must 
come by way of defence from the defendant ; but that if he 
engage to pay upon demand what wa|§^pt his debt, what he is 
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1820 . payment due from a tenant still remained a rent, though made 
* k payable at the ltoyal Exchange in London. The propriety of 

R » WE what is said in Plowdcn, in case it had been a sum in gross, is 

young, not questioned. The inference, then, to be fairly drawn from 

- the case in Plowdcn, corrected as it is by the case in Croke 

t stQuestion Elizabeth, is this, that if a sum in gross be made payable at 
* a certain time and place, and the sum is properly a debt from 

the person who is to pay it, it is his duty to attend at the time 
and place, and offer it ; but it is not the duty of the person who 
is to receive it to demand it ; and yet the offer is essential to 
protect him, not against payment of the sum itself, (which, as 
being due, ought to be paid) but against damages. 

In Brooke’s Abridgment * is this position : — “ In debt for 
rent, tender on the land and refusal of plaintiff is no plea, for 
lie shall answer to the debet ; but the contrary in avowry ; for 
there is to be a return, and there ought not to have been dis- 
tress if tender was made." Now what is the meaning of this 
passage ? evidently this, that in debt it is no plea in bar of the 
action ; it is a bar of damages only, not of the debt : and, there- 
fore, he must answer to the debet by bringing the money into 
the court upon the tender, which in the case of a plea in bar to 
an avowry he need not do. Broxvnloiv v. Hcvoley 1 is ah autho- 
rity to show that, upon a plea of tender on the land at the day 
in an action of debt, the rent must be brought into court ; and 
Horne v. Lctvin £ to show, that upon a plea in bar to an 
avowry it need not be brought into court. In Osborn v. 
Beversham §, in debt for rent, the plea was readiness at time and 
place, and ever since, and profert of the money. To this plea there 
was a demurrer, grounded on two objections. 1st, Non obtviit, 
for when time and place are certain, semper paratus without 
an obtulit is no plea. 2d, It is pleaded in bar generally; it 
should have been in bar of damages only; and the Court 
thought both objections good. Lei inz makes a query on the 
first ground, because the rent is demandablc, (i. e. Plaintiff 
should have demanded it,) “ otherwise,” says he, “ of a sum in 
gross, which is payable without demand." In Crouch v. Fas- 
tolfe || cited yesterday, by my brother Richardson, to debt 

• Dettc, pi. 2l6. § i Vent. 322. 3 Keb. 800. 2 Lev. 

+ l Lord ttaym. 8a . 209. 

t Id. 639. Salk. 583. || S. T. Uaynv 418. 
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For rent, there was a plea of attendance at the day and place; 
that the defendant was ready to pay ; and that no one came to 
receive- To this plea there was a demurrer, because tender 
was not alleged ; but it was resolve<j to be well enough, and 
adjudged for the defendant. A precedent of such a plea is 
in Thompson’s Entries * ; however, in Horne v. Letviu f a 
paratus without an obtulit was held insufficient. It is immate- 
rial to the point which I am considering, whether there ought 
to be a tender or not, and quite sufficient for my view of the 
subject, if with a tender it would be a bar of damages- Now 
what are the legal conclusions which 1 draw, and the legal 
positions which I consider as resulting from the authorities 
with which I have troubled your Lordships ? They are these, 
that, if a man, in respect of any debt which he owes, engage 
to pay it upon demand, or engage to pay at a given time and 
place, it is not a necessary part of the plaintiff’s title to moke 
such demand, or attend at such time and place ; that he is not 
bound in bis declaration to state any such demand or attend- 
ance ; that a neglect to demand or attend will not bar his right 
to the debt, and enable the defendant to keep it ; but that the 
defendant may show readiness on his part to exonerate himself 
from ariy damages. 

I now come to apply these principles to bills of exchange 
The acceptor is, by the law and custom of merchants, con- 
sidered as the principal debtor ; the drawer and indorser as 
sureties only, liable on his default, and not otherwise. His 
engagement is general, that he will pay ; that of the drawer 
and indorsers is conditional, namely, that if due diligence be 
used, they will pay, if the acceptor does not. The engage- 
ment of the acceptor is, either that he has effects in hand, or 
that he is secure of having them by the time the bill becomes 
due. In the language of the Lord Chief Justice Eyre, The 
theory of a bill of exchange is, that the bill is an assignment 
to the payee of a debt due from the acceptor to the drawer, 
and the acceptance imports that the acceptor is a debtor to 
the drawer, or at least has effects of the drawer’s in his hands. 
The acceptor, therefore, has, or ought to have, in his hands, or 
Ainder his control, the fund by whidb^payment ought to be 
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made ; and it is his duty so to apply it The drawer or in- 
dorsers have no control over the fund, and consequently no 
duty with respect to it. This difference of situation and 
character between the drawer and indorsers and acceptors, has 
produced a settled distinction in the manner of suing them. 
The action against drawer and indorser invariably shows that 
due diligence has been used ; the action against the acceptor 
invariably omits it. In an action against the drawer and indor- 
sers the declaration invariably avers presentment of the bill, 
its dishonour, and notice thereof to the defendant. In an 
action against the acceptor no such averments are made. 
Every bill is to be properly presented for payment ; and in an 
action thereon against the drawer or indorser, a presentment 
according to the usage and custom df merchant must be 
averred and proved. In an action thereon against the acceptor, 
presentment (generally speaking) need not be averred or 
proved. This is clear, settled, undisputed law. Not that in 
practice such presentment is likely to be omitted : the risk 
of losing the responsibility of the drawer and indorsers gene- 
rally secures it : but if there were to be an omission, that is 
no reason why the acceptor, who has, or ought to have, funds 
to discharge it, should keep those funds to himself, or should 
refuse so to apply them. 

If a bill be addressed to A. in Bedford-square, and lie accept 
it generally, in an action against the drawer or indorser pre- 
sentment must be alleged and proved : in an action against A . 
presentment need not be alleged or proved. If A . have changed 
* his residence, and accepted it payable at his new abode, does 
this make any difference ?— presentment need not be averred 
in the one case — need it be averred in the other? If the 
necessity exist, there must be some reason for it. What is 
that reason ? Though I am putting the case where the bill 
is still payable at the party's own house, and this is the case 
where the biil is made payable at a banker’s, does this make 
any difference ; does it vary the character or situation of 
the acceptor, so as to put him in the situation of a surety 
only instead of a principal, and if due diligence be not used, 
exonerate him from amiability, ami enable him to keep the 
money to himself? The form of the acceptance in this case is 
material. The declaration states it thus i “ Which bill of ex- 
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change, he the said Joshua accepted, according to the said 1820. 

usage and custom of merchants, payable at Sir John Perring ' — ■ 

& Cd/s, bankers, London ; that is to say, at the house of cer- 
tain persons using in trade and commerce the names, style, 
and firm of Sir John Perring & C(V bankers, London.'* By 
whom the bill is to be paid at Sir John Perring 6c Co.’s, whether 
by the defendant, or by Sir John Perring & Co., the accept- 
ance does not state; whether Sir John Perring & Co. were 
bankers for the defendant is not stated- In the first place, it 
is not in a form to require Sir John Perring & Co. to pledge 
their credit [for the payment of the bill; it is at most only an 
authority to them to pay; and, unless Sir John Perring & Co. 
choose to make themselves responsible, they can never be sued 
for the money. Why it is to be paid there; whether, because 
Sir John Perring 6c Co. were the defendant’s bankers, or be- 
cause he was an inmate or member of that house, is not stated. 

I will take it, however, for granted, for the sake of argument, that 
it is made payable there, because Sir John Perring & Co. were 
the defendant’s bankers. Sir John Perring & Co. then, are to 
be agents for the defendants in this transaction. Will making 
the bill payable at an agent’s change the situation of the ac- 
ceptor, and make it incumbent on the holder, in an action 
against the acceptor, to aver and prove presentment at such 
agent's, when they would not be bound to aver or prove pre- 
sentment at the acceptors? That such presentment will gene- 
rally be made there can be no doubt, because, otherwise, 
the security of the drawer and indorsers will be lost ; but though 
presentment is in fact made, there may be cases in which the# 
party may fail in proving it. The party presenting the bill may 
remove out of the reach of the holder, or may die. Is it right, 
or is it law, that because the holder fails in that link of evi- 
dence ho is to lose liis debt? Before the necessity of such 
averment is established I wish to draw your Lordships atten- 
tion to the consequence. If the effect of such an acceptance 
be to make this averment and proof essential, it follows, that 
the holder has a right to object to this burthen, and reject the 
acceptance. Right to reject is admitted in Bishop v. Chitty , 

Callaghan v. Aylett , and in Gammon v. Schmoll*. Will this 
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produce no confusion in the course of trade, when tills mode of 
acceptance prevails to such an extent as it does ? The bill is 
generally left for acceptance at the house of the drawee by a 
clerk, and called for on the next morning. Suppose a party 
leaves a bill drawn on the drawee generally, at the house of 
the drawee, and that on calling for it he finds it accepted, 
payable at a banker's; if this mode of acceptance cast an 
additional burthen on him, he may take away the bill, strike 
out the acceptance, tteat it as dishonoured, protest it, if it be 
a foreign bill, and at once commence actions upon it against 
all the parties. It may be said that this has never yet been 
done, and that the apprehension is chimerical. But why has 
it not been done ? Because it has been, for a series of years, 
the rooted understanding in commerce, that an acceptance at 
a banker’s throws no additional burthen upon the holder; but 
that it is merely an intimation that there the acceptor would 
be ready to pay it: once establish, that such an acceptance is 
conditional, and that the burthen of proving presentment at 
the bankers is thrown on the holder, and from that moment 
every such acceptance must be rejected. What will the drawer 
and indorser say ? They will say, u If you take such an ac- 
ceptance you do it at your peril ; and we are discharged.” 
The acceptor has no right by the acceptance which he takes 
to cast a burthen upon them. They are entitled to expect 
that if any acceptance is taken, it shall be such an acceptance 
as does not make such additional averment and proof essential. 
Taking such an acceptance, then, if it has the effect contended 
for, would discharge them, unless they had immediate notice 
of such acceptance, and assented thereto. It may be said, 
that notice then may be given to them ; but will your Lord- 
ships come to a decision which imposes on the holder the 
necessity of giving notice to all the parties to the bill ? If 1 were 
to state, that there are daily in London one hundred Such ac- 
ceptances given, 1 should speak far within the truth. If these 
acceptances be conditional, notice ought to be daily sent by 
the post to the drawer and indorsers of each bill, not that the 
bill is dishonoured, but that it is accepted payable at a banker's. 
r l he fact that no such notice is given, notwithstanding the pre- 
valence of such acceptances, and the perfect acquiescence 
therein, shows stronger even than positive authorities what 
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lias been the understanding, usage, and castom of the mercan- 
tile world concerning them ; and, bills of exchange being mer- ’ 
cantife instruments in daily occurrence, if they have received 
a mercantile construction, the construction put on them by the 
mercantile world ought to be their Construction in a court of 
law. 

I have troubled your Lordships so much at length on the 
principles which, in my view, govern this case, that I shall 
address the house but shortly on the decisions. The point 
came first before the Court (as far as we can learn from printed 
reports) in Smith v. Dela Fontaine : that case was tried before 
Lord Mansfield, in 1785, and from that time to the year 1806 
the question does not appear to have been agitated. Then 
came Callaghan r. Aylctt , in 1811, in which the decision was 
adverse to that of Smith v. Dc la Fontaine. The case of Cal- 
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laghan v. Aylett was in the same year followed by that of 
Fenton v. Goundry; and I will only excuse the Court of King’s 
Bench for coming to a decision on that case, (adverse as it 
was to the decision in Callaghan v. Aylett) at the moment, be- 
cause Lord Ellenborough (and that learned person, while at the 
bar, had most extensive experience in cases of bills of ex- 
change) laid the foundation of his judgment in Fenton v. 
Goundry on the invariable usage, to which lie adverted in 
energetic language : on that ground only the Court of King's 
Bench did not take time to consider in that case. 

The case of Fenton v. Goundry was followed by that of Gam* 
mon v. Schmoll , which I will only notice on account of the case 
of inconvenience there put by Chambre, J., and to the case put 
by him I will add one or two other supposed cases. A bill is 
brought to me for acceptance just as 1 am setting off* for the 
circuit ; I tell the holder that I am going to be absent from 
town, and that I can only accept the bill payable at my 
bankers : lie refuses this acceptance, on the ground that it 
will give him additional trouble and inconvenience ; and the 
bill is consequently dishonoured. Suppose the case of a bill 
drawn in the West Indies, on a merchant in England, who 
accepts it payable at a banker’s : the merchant finding the bill 
not debited to him, supposes there may have been some neg- 
lect on the part of the holder, but finds the bill protested for 
non-acceptance ; that the person who presented it for accept- 
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anree was a notary ; that the acceptance has been struck out, 
and the bill returned to the drawer in the West Indies ; and 
that the holder has recovered 20 per cent., or whatever differ- 
ence may have been occasioned by the existing rate of exchange 
beyond the nominal amount of the bill. 

Many of the principles now insisted on may seem at vari- 
ance, I admit, with the decision in Sanderson v. Boives 9 and 
the other cases on promissory notes. I could distinguish those 
cases from Fenton v foundry ; for in the latter case, the ac- 
ceptance payable at the pla$e was no part of.the original con- 
formation of the bill itself ; but, in the former cages, the words 
restrictive of the payment were incorporated in the original 
form of the instrument. But I do not wish to Ifiiswer those 
cases on these grounds; for I am free to confess that I doubt 
tile propriety of those decisions, although I was myself a party 
to them ; and I think it more manly to say, that I consider 
my opinions in those cases erroneously formed, than to attempt 
to distinguish those cases from Fenton v. Goundry , by the use 
of nice and subtle differences. I hope, therefore, that the case 
of Sanderson v. Solves will not be followed ajjfa precedent ; for, 
as far as I can judge, the principles for which I have been con- 
tending apply to promissory notes as well as bifas of exchange* 
The case of Bishop v. Chitty *, proceeded partly, and I think, 
principally, on the ground that there was actual laches on the 
part of the holder, and laches which prejudiced the acceptor. 
In that case, the acceptance was, “ Messrs. Caswell and Mount, 
pay this bill when due, for Thomas Chitty it was, therefore, 
in a form entitling the ladder to call upon Caswell and Mount 
to pledge their responsibility for the payment of the bill. In 
the case before the Court the holder has no right to call 
upon Sir John Fcrring & Co. to pledge their responsibility for 
payment; nor can they be sued if they refuse to pay it: 
there is no privity between them and the holder: this princi- 
ple is established in the case of IViUiams v. Everett t- In Bishop 
v. Chitty , the bill fell due on the 2d of January, and Caswell 
and Mount paid till the 19th of that month, and the bill was 
not presented till the cist : Lee, C- J. held, that it was the loss 
of the plaintiff; for this acceptance was in the nature of a draft, 
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which is always considered as actual payment, when a reason- 1820 . 
able time to receive it is elapsed. The form, therefore, of the - " ~ ir * 
acceptance in that case, which was in the nature of a draft on R0WB 

Caswell and Mount, and the neglect of the holder to call to young. 

receive it, distinguish it from the ca£e before the Court. In 

Scbag v. Abitbql *, a bill was accepted, payable three months Ityby, J. 
after date, at a bankers in London: the bill, by reason of its lht ^ l,cstlon * 
being mislaid, was not presented for payment, but the acceptor 
was some months afterwards informed oWts being mislaid, and 
it was held he wSs not discharged $£and the drawer was allowed 
to set it off in an action brought against him by the acceptor, 
although the banker, at whose house the bill was payable, had 
failed about four months after such information was given, and 
though the acceptor had at all times, up to the failure of the 
bankers, a balance in their hands sufficient to cover the ac- 
ceptance. For these reasons, considering that the money 
payable by a bill becomes by the acceptance the debt of the 
acceptor; that he is looked upon as the immediate debtor; 
that, by making his acceptance payable at his banker’s, with- 
out putting it in :: ii form to pledge his banker’s liability, he only 
specifies a place, where be by himself, or his agent, will be 
ready to pay; considering, that he may have no funds in his 
banker’s hands, or has full power to withdraw them ; that much 
trouble and inconvenience, and confusion, may result from 
holding that this is a conditional and restrictive acceptance ; 
and, that every inconvenience will be sufficiently obviated by 
holding, that neglect by the bolder will be matter of defence to 
the extent to which such neglect causes loss, I submit in 
answer to the first question, that, as against the acceptor, the 
holder of this bill was not bound to present it at Sir John 
Perring’s for payment, nor to aver such presentment in his 
declaration. 

On the second question proposed for the consideration of ad Question, 
the Judges, I shall content myself with saying, that, for the 
reasons which I |tave ulready stated, I am of opinion, that, as 
against the acceptor, such acceptance is a general acceptance, 
with an engagement or direction that payment may be obtained 
at the banking-house, with this addition only, that, if the ac- 
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ceptor should bf able to prove, that by any neglect in the 
holder in not 4 duly presenting, he had sustained any loss, he 
should be reli^yed to the extent of such loss. 

In answer to the third question, 1 submit, that a distinction 
is to be taken between an acceptance qualified as to time, and 
an acceptance qualified as to place. If C. t^e from 27. an 
acceptance qualified as to time, giving 27. a longer time for 
payment of the bill th^^the bill itself specifies, I consider it as 
quite clear that C. cotTO not sue A. upon the bill. The hotcler 
of a bill has no right to give4fl*e drawer time. Vhe do, he does 
it at his peril. English v. Darley * establishjj^that indul- 
gence to the acceptor after the bill is diskonourecl^^schtirges 
the drawer and indorsers : and there are many other cases to 
tim same effect : if so, indulgence to him before the^bill is due 
xOTst have the same effect. An acceptance qualified as to 
place, will, or will not, take away from C. the right to maintain 
an action against A . upon the bill, accor^ng as such accept- 
ance docs, or does not, throw upon A. an additional burthen, or 
cast upon him any prejudice. If the bill be Buyable at a place 
where the drawee lives, his house is primd flme the place at 
which it is to be paid, but the usage of merchdi|s warrants the 
drawer in naming any other house at the same place for payment. 
If the drawee has no house at the place where the bill is made 
payable, the holder has a right to require from him an accept- 
ance specifying some house in particular in that place, for its 
presentment. This doctrine is laid down by Holt, C. J. in the 
case cited by my brother Holroyd +. But, if naming a parti- 
cular house casts upon the drawer any new burthen or preju- 
dice, the holder, by allowing such house to be named, has 
done, as to him, what he was not warranted in doing, and the 
drawer is discharged. The question then is, Does the qualifi- 
cation as to place cast on the holder a new burtherilffcr preju- 
dice l and, if it oblige him to prove at his peril, in an action 
against the acceptor, what upon a general acceptance lie 
would not be bound to prove, it does castilttpon him a new 
burthen. ' W 

In answer to the fourth question, I am of opinion, that C. 
would not be at liberty to maintain an action against A* oh his 
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original debt, without delivering to A. the Ijill so accepted; 
because A. bas, by the bill offered to C. a credit uppn B. and 
C. has consented to that credit? and C. has no rjght to double 
payhienf from A. and B. Kearslake v. Morgan * is an 
authority in point, to show, that if a -debtor (>ay his creditor 
by a note or 1^, which the creditor take? on account of his 
debt, such taking of a bill will be an answer to an action 
brought by the creditor against his dehAMgfor that dlbt, unless 
the'creditor gives up such bill. . 

Wood, B. Inpfaswer to the firi^question, I am of opinion, 
that the bilflp exchange mentioned in the first count of tho 
declatatictfferoeing therein alleged to have been accepted ac- 
cording to 'fne usage and custom of merchants, “ payable at 
Sir John herring and Co. bankers, London,” that is to say, 
the house of certain persons using in trade and commerce Ine 
name, style, and firm of Sir John Perring and Co. bankers 
London, the holder gras bound to present it at that house for 
payment, and to aver in his declaration that the same was pre- 
sented at that h^se for payment. 

It is clear, thlflPme drawee of a bill of exchange, if lie choose 
to accept it, l| jj ^ do it generally, or may make a special or 
qualified acceptance. The holder may refuse to take a special 
or qualified acceptance ; but, if he do take it, he is bound by 
it, as that constitutes the contract between him and the accept- 
or. There arc many cases which might be cited to prove this 
position, but 1 will only trouble your Lordships with one. In 
i Petit ,v. Benson f , a bill was drawn upon the defendant, who 
accepted it by indorsement, in this manner, “ I do accept this 
bill, to be paid half in money and half in bills and the ques- 
tion was, whether there could be a qualification of an accept- 
ance, for it was alleged that his writing upon the bill was suffi- 
cient td.<J|fargc him with the whole sum : so that the question 
here must have been, whether the words “ to be paid half in 
money and half in bills” would not be rejected, and the accept- 
ance stand as atifbneral acceptance ? “ But ’twas proved by 

divers merchant^roat the custom among them was quite other- 
wise ; and that there might be a qualification of an acceptance ; 
for he that may refuse the bill totally, may accept it in part. 
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1880 . But Jbe to whogi the bill is due may refuse 6uch acceptance, 
bowb an d protest it, so as to charge the first drawer ; and, though 
Vm there be an qf ceptance, yet, after that, he hath the same liberty 

youno. of charging the first drawer as he before had that is, 

g although there "be an acceptance written, if lie refuses to take 
1st Question. **» n,a y 8tr &e it, out and charge the fir^drav&r. It is 
observable that the case says, the custom was proved by seve- 
ral merchants : at thgfejtime, it was usual to set out the custom 
of merchants in theTSclaration, and to prove it by witnesses, 
which accounts for the u 'twas provlP^by divers mer- 

* W. 3. caants /' but it was afterwards, in the samq^^gn *, .held, 
that the court was bound to take judicial notic$|jff the law- 
, merchant ; and, therefore, it is not usual now ter set out the 

f stom, but to allege that, according to the custom of mer- 
ants, such an one drew a bill, and such an one, a<!fcording 
to the custom of merchants, accepted, &c. 

As there may be a qualified acceptance, is the acceptance in 
question a qualified acceptance ? What makes a qualified 
acceptance? Why, the words used by the party in his accept- 
ance. Do the words “ payable at Sir Joff^Perring and Cos 
bankers, London/' mean nothing ? Are tbtty mere surplus- 
age i If so, then this bill ought to have b£eh presented for 
payment at Torpoint. To make such constructions would, 
I conceive, be contrary to the usage of merchants, and the 
plain sense and meaning of words. Acceptance imports a 
promise ; and the acceptance in question is a promise to pay 
at a particular place, that is to say, at a banker's in London* 
An acceptance is an actual promise to pay, [per Curiam, in 
'Mitford v. JValcot +.] There are two conflicting decisions 
of the Courts of King’s Bench and Common Bench upon the 
point in question, viz. the case of Fenton v. Gowidry , in K. B. 
and the case of Gammon v. Schmoll , determined bjffjthc Court 
of C. B. On those cases I will not troublq your Lordships 
with my comments : but I must observe, that tlicre is a very 
material case of Sanderson v. Bowes y \vhiclw||hough my brother 
Bayley docs not seem now to think so, I uwu to be good law. 
In that case, a promissory note was made payable at a banking- 
house, and the Court held presentment at the banking-house 
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a condition precedent to the maintenance of the action* I can- 
not distinguish the case in*quebtion*, in principle, from this of '~ 
Sanderson v. Bows, where thte defendant proved to pay at 
the banting-house at Workington, to one R. N^lson^or bearer. 
The Court of King’s Bench on demurrer, that it mas 

neccssarf/ to pj^ent the note for payment at the banking-house 
at Workington, which seems to me to be contrary! to the 
former decision of that court in the caadlpf Fenton vt Goundry, 
which was the case of a bill of cxcharigKcceptcd payable at a 
particular baril&r’s (like the adpptance in this case). The 
distinction width the Court of K. B. took, was, that the accept- 
ance was HO part of the original conformation of the bill itself, 
but that the words in the note, (in Sanderson v. Bowes ) restrict- 
ive of payment at the place named, were incorporated in : 4h<e 
original form of the instrument which alone created the contract ■ 
and duty of the party. Try this case by that principle ; what 
alone creates the contract and duty of the acceptor ? Why 
his acceptance. There - is no antecedent debt due from the 
acceptor to the ijohler. What is incorporated in the original 
form of the acceptance ? The place of payment. It is true, 
that acceptances a subsequent act to the first conformation of 
the bill : it is a’lubscquent contract between the acceptor and 
holder; but, it is the only contract which there is between them. 
It is, in point of law, a promise of the acceptor to pay the bill at 
a specific place. The* declaration states, and incorporates in 
the acceptance as there stated, the very words “ payable at 
-Sir John Perring and Co’s, bankers,” and the promise alleged 
is to pay according to his said acceptance. The plaintiff by 
his declaration does not reject these words as surplusage, b(it 
considers them as forming part of the acceptance. Suppose, 
instead of a note, a bill had been drawn on Bowes and Co. and 
they hift: accepted it payable at their banking-house at Work- 
ington, and subscribed the acceptance, can it be contended, 
that, in one case, the holder is bound to present at the place, 
and, in the otheftepot ? I 6ay, therefore, as was said in Sander- 
son v. Bowes, thar a demand by the holder of payment of the 
bill at the specific place was a condition precedent, in order to 
give himself a title to receive the money. 

As to the second branch of the first question, viz. Whether 
the plaintiff is‘|§>und to avet in the declaration, that the bill was 
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1820. . , presented alt&e house t>? Perting & Co! for payment ? I tak« 
' "‘it to ije a condiiidn preceJlen^that it should be presented for 
at‘tl^ 4 ppoi^tedU|ace ;^pd, if sG, without doubt, the 
^jSSfftiffs (|popt # maintam $ ris action without averring perform- 
ance 6# t%%^rt%ition precedent, and so the court of King’s 
Bench held in Shndcrgon v. Jiotvcs. It is nc& necdfeary, as 
between the holder and acceptor, that the holder should aver 
presentment* on the jtty when the bill becomes due; because 
the acceptor is Iiablew all times afterwards, whenever, it shall 
be presented at the appoint place. His liability is not con- 
fined to any day ; his liability is to pay any timj^after the bill 
becomes due, if presented at the appointed placed The, pre- 
sentment on a particular day can only be material to charge 

t drawer. It has been argued, that presentment need not 
averred, but, that it is matter of defence. I think, ^that it 
may be matter of defence although not averred ; and that, at 
the trial, the plaintiff ought to be called^^feto prove it; other- 
wise, after verdict, it might be presurrifed that it had been 
proved to be presented according to the acceptance. If a bill 
directs the payment at a certain place, it^raght to be paid 
there without other demand than at the pl ag e, though the 
acceptor lives at a place remote *. The phic^wherc a bill is 
to be paid is so important, that, if it be directed to a person 
generally, and he will not accept it to be paid at a certain 
place, the bolder may protest it. If a bill be accepted at 
Amsterdam, and no house named where the payment is to be> 
the party need not to acquiesce in it, but may protest the bill; 
but, if he will acquiesce, it is well enough +. Then, according 
to the doctrine contended for, although the law requires a place 
of pajfltaent to be named, yet, when it is named, you are not 
objjged to resort to it for payment. The mischief to the 
commercial world, and to all who have any concern vHth bills, 
would be very great, if the holder were not bound to present 
for payment at the appointed place; but, on the contrary, 
might, at once, without any presentment, bri n g an action against 
the acceptor. The acceptor would have n<PSneans of avoiding 
an action (and, perhaps, an arrest) ; for his acceptance may 
have been in circulation, and may be in the hands of persons 


* Com, Dig, tit. Merchant, 200. f 12 Mod. 41 
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of whom he knows nothing: so that 4 he cannot tell to whom 
to send or tender his money! .of how he is to get discharged ; V 
and the first notice which Delias tW hahjej* . is may be >t , 

by an action. ComWon slraife ai^ i oi^nioii j^s|icQ, and the 
convenience of mankind, all concur iBrfelin^biire, \hast a man, 
who ha^ agreed to take an acceptance pay^ffe^t ttf specified 
place, should fife hound to have recoursb to that place for pay. 
went before he can sue the acceptor. It has been argued, 
that the defendant should not have deq^prred, but 'Should have 
pleaded that he was ready to pa^at the appointed place, but 
nobodj r came to receive payment. That, I conceive, was 
not necessary; because the first act to be done (which is a 
condition precedent) is the presentment of the bill for payment 
at the appointed place ; and the plaintiff must show that to 
maintajn his action ; and so was the determination in 
derson v. Rowes. But, considering the presentment and pay- 
ment to be concurrent acts, the party who brings the action 
(not be who defends it) must show that, lit? has done what is 
necessary on his pari to maintain that action, namely, that ho 
has been ready With his bill to present, and thereon to receive 
payment at the appointed place. In answer to the arguments 
raised from fibrins ofi pleading, I say, that the defendant may 
avail himself of this objection in different shapes; i:t, as in 
this case, by demurrer ; -idly, ho in a)' plead the general issue, 
and, for want of proof of presentment, apply for a nonsuit ; 
or, gdly, he may plead specially, that he war, ready at the 
appointed place to pay, and that no presentment was made, 
or, generally, that the bill was never presented at the appointed 
place. It has been argued, that presentment for payment need 
not be averred, and that it never is averred in a declaration 
against the acceptor; and I agree, that, where the acceptance 
is general, it is so; and the reason is this, because the acceptor 
is always liable ; bis acceptance operates as a promise to pay, 
not only at the time when the bill is due, but at all times 
afterwards when requested, or on demand; and the bringing 
the action is in lavr a request or demand. But, where place is 
of the essence of the contract, as in the case in question^ 
though it be not necessary, to aver presentment at the day, it 
is necessary to aver presentment at the place on some day 
before bringing^the action. One who is indebted promised* 

VQb. U. * b 4, 
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4 « „♦ * f , * 

the case upon that 
the assumpsit with the 
rqquegt* it i% where there 

is Wffiy precedent *. In debt or 

detijmept^ Jfc^brif^pB^ of the action and demand of the 
writ is^ cfcmanu %id request t. Acceptance a|ter theitime of 
payment elapsed, and a promise then to pay according to the 
tenor of the bill, is gocu], and amounts to a promise to pay the 
njoney generally % . Arguments have been drawn from forms 
of pleading in actions on bomls or obligations and other actions 
in debt, and it is contended that it lies on the defendant to 
plead either a tender, or that he was ready to pay f and bring 
the money into court. These rules are not applicable to this 
cases this is not an action of debt or indebitatus assumpsit on 
an antecedent debt. It is well established, that an action of 
debt will not lie on the acceptance of a bill of exchange ; it is 
an action on the custom of merchants for, damages only, with- 
out any antecedent debt. As to debt on bonds or obligations, 
they create an immediate debt, and the defendant must show 
that he has done all that was necessary on his part to perform 
the condition, and that it was the fault of the obligee that it 
was not completed. But, when the plaintiff brings an action 
for a demand dependent on a condition precedent on his part 
to be performed, there he must aver performance to maintain 
the action, as in Sanderson v. Botucs. 

In answer to the second question, I am of opinion, that this 
bill having been so accepted as aforesaid, such acceptance is, 
in law, to be considered as a qualified acceptance to pay the 
same at the said house of Sir John Perring & Co. bankers, 
only ;?*and, that it is not a general acceptance to pay the same 
w$i an additional engagement or direction for the payment 
thereof at that house, for the following reasons : It is the 
custom of merchants and opulent persons to keep their monies 
at bankers, and to accept bills to be paid at their bankers, that 
they may not be under the necessity of keeping money at 
their own houses, or intrusting money to th&nr servants in their 
absence to take up acceptances, or of carrying money about 


* 4 Boon. 2 . Pulmant’b ease. 
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their persons to answer should 

be made upon them 

are conveniences object, 

so far as respects tne accejKor, woMKp» tfefey^rg^lrat&l, if, 
at the election of the holder, he, tlf^roldci^jMj^l r^ct the 
appointment of the place of pajunent in jftuFacceptance as 
mere surplusage, and demand payment wherever he pleased. 
What authority is there either in Jaw or commit* sense to say, 
that a promise (and an acceptance ir a promise) to pay at 
a particular appointed place by name, is to be expanded (for 
that I think is the phrase) into a promise to pay in every 
corner of the kingdom where the acceptor may happen to be, 
as well as at the particular appointed place. The acceptor is 
under no previous obligation to pay ; he owes no debt to the 
holder prior to his acceptance ; his acceptance is the only thing 
which constitutes the compact between him and the holder* 
The expression of ope particular place, according to an ell- 
known maxim, is the exclusion of any other. There is no law 
or custom of merchants to justify such an expansion, or rather, 
I should aay, expulsion of mens words and meanings. I re- 
member cases of this sort. A person has given a promissory 
note payable at a particular time, and has tinned it ; and, after 
he has signed it so that lie has completed the instiument, ho 
has put upon the side or bottom of the note a memorandum of 
a particular place where it will be paid. In such a ease the 
particular place is no part of the note, and does not control 
its general opeiation ; it is no variance in a declaration to 
omit such a memorandum; it may, peihaps, amount to evi- 
dence of an additional engagement that it shall be paid at that 
place. But, here, the acceptance is only one single continued 
sentence, at the end of which, probably, stands the signature 
of the acceptor. 

In answer to the third question, I am of opinion, that, if A . 
draw a bill on B . in favour of C. for 100 /. and C. without the 
previous authority or subsequent assent of A. take an accept- 
ance of the bill fo? the w'hole of the 100/. but an acceptance 
qualified as to the time or place of payment, C. could, not- 
withstanding such acceptance, maintain an action upon the 
bill against A. unless the qualification as to time or place pro- 
duces a damage or injury to A. for the following reasons : If the 
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holder, without such previous authority or subsequent assent cf 
A. the draper# venkr^e- th^ri^ df payment by the acceptor, 
that may injUjpe'thQ. cerate it d^ iischarge him : or, 
if hir take ftn acclptaa c^ ^yable at a distant place, so that, if 
the bilLb’e disjtanoureofnotlce cannot be given to the drawer 
so soon as it might if the acceptance had beep general, that 
may injure the drawer and discharge him as for want of due 
notice. But, m the case of a bill drawn on a person in London, 
and accepted payable at a banker’s in London, I should think 
such special acceptance would not operate to discharge the 
drawer, if due notice was given to the drawer,, of the non- 
payment, because in such a case the special acceptance does 
the drawer no injury. 

In answer to the fourth question pi*oposed by your Lord- 
ships, I am of opinion, that if A . were debtor to C , in 100L 
previous to his so drawing upon 13 , in favour of C. to the 
amount of 100?. C. could not, upon .refusing his assent to 
an acceptance, qualified as mentioned in the above question, 
maintain an action upon the original debt against A. without 
delivering to A. the bill so accepted; in case, at the time the 
bill was drawn, B. was also indebted to A, in a like sum of 


100/. Lest I should have mistaken this question, I will take the 
liberty of offering some reasons or explanations. If C. take 
the draft of A. upon 13 ., for a debt due from A, to C., C. is 
bound to use his endeavour to get it accepted and paid ; and, 
if it be not honoured, is bound to return it to A. in due time, and 
to deliver it up to A ., and, that being done, it is the same, then, 
as if no bill or draft had been given; and C. may then maintain 
his action against A . for his original debt. If the bill have been 
left for acceptance, and IS, have written a qualified acceptance 
upon it, which C, does not choose to take, he should inform 
B . that he will not take an acceptance so qualified, and require 
a general acceptance ; and if that be refused he should strike 
out what was written, and return the bill to A , as an unac- 
cepted bill, in which case C. may resort to his original debt 
against A . If C, without yf/s previous authority or subse- 
quent assent, accepts and assents to BSs acceptance, so qua- 
lified as to time or place as materially to alter the condition of 
the drawer, in that case he can only resort to J?.; the acceptor, 
according to the terras of his acceptance, and A, will be dis- 
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•charged from his debt to C., for which he gave the bill ; and 
JR. will be discharged, as against A. from his original debt, for 
which he gave hf||accept|nce, gml^can only be sued on his 
•special acceptance. 

* 1 s 
Graham, B. The general question is, whether the words 

of* this acceptance form a condition precedent, and constitute 
a qualified acceptance, or a general acceptance with an addi- 
tional engagement or direction for payment at tffe house men- 
tioned. If these words do constitute a condition precedent, it 
was necessary before action brought to demand payment at 
the place mentioned, and to aver in the declaration that the 
plaintiff had so done. When a man accepts a bill, it is the 
most solemn, because it is the most public recognition of the 
drawer’s right to demand the amount of it from him. The 
acceptance is an obligation to pay all over the world, and the 
question is whether, generally speaking, in the intention of 
the acceptor and the understanding of the holder, the words 
lc payable at Sir J. Port ing and Co’s,” contract this general 
obligation to an engagement that the acceptor will pay the 
drawer there, and no where else, (as some seem to think), or, 
at least, not till it be proved that a demand was made I here 
in vain. In my apprehension such an acceptance is no quali- 
fication of the general liability of the acceptor. It is a sub- 
stitution of the banker’s for the person and abode of the 
acceptor, for mutual convenience ; and means only to charge 
the drawer and indorser in transitu, that the holder, instead of 
calling upon the acceptor, should make his demand at the 
banker’s. No demand is necessary against the acceptor ; he 
is liable without demand; but, to charge the drawer, you 
must prove a demand on the acceptor, or on the person whom 
he has identified with himself for that purpose. The question, 
then, will be, does a man mean to impose a condition, or to 
suggest, for mutual convenience, a place, where, with least 
trouble to both, the money may be had ? But this question, 
of daily occurrence, simple as it may seem, and of easy solution 
to some, is rendered complicated and difficult by great and 
conflicting authorities. 

As to the balance of authority, I think it cannot be doubted* 
from the case of Smith v. De la Fontaine , in 1785, whut Lord 
JMansficld s opinion was. Ilia great experience and knowledge 
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of mercantile transactions and high character carry with them 
strong evidence of the prevailing opinion. Saunderson and 
others v. Judge *, in lg95> was 'an act^h on a promissory 
note (and, f&r the preipnt, I make no distinction between 
notes and bills) against the indorser. Sharp, the maker, pro- 
mised to pay to Wilkinson or order ; and, at the foot of the 
note, there was a memorandum, that he would pay it at the 
house of Saunderson and Co. with whom he had a cash-account. 
Wilkinson indorsed to Judge, he to Sanders and Co. and they 
to Saunderson and Co. Sharp, before the note became due, 

- absconded, and Saunderson wrote by the post to Judge, giving 
him notice of the non-payment. The declaration was in the 
general form, without stating the memorandum, or any thing 
tantamount to an application to the plaintiffs. At the trial, 
the plaintiffs were nonsuited, as they had not proved an actual 
demand on the maker ; and the language of the court, con- 
sisting of Eyre, C. J. Heath, Bullcr, and Rooke, judges, after 
the argument upon the motion for a new trial, forms the 
foundation of my opinion. They said, “ It was no part of the 
contract that the note should be paid at the house of Saunder- 
son and Co. ; and therefore that was not necessary to be 
stated in the declaration : the maker merely appointed the 
house of his banker as the place where he was to be called 
upon for payment. It is not necessary that a demand should 
be personal ; it is sufficient if it is made at the house of the 
maker, and it is the same thing in effect if it be made at the 
place where he appoints ; and ns the demand was to be made 
at the house of the plaintiffs themselves it was sufficient for 
them to turn to their books.” But, it may be said, this was 
the case of a detached memorandum. I will say a few words 
on the subject of the supposed difference between such a me- 
. fnorandum at the bottom of a note, and an acceptance of a 
bill of exchange payable at a particular place. The case of 
Lyon v. Sundius f, was an action by the indorsee of a bill 
of exchange against the acceptor ; the declaration stated only 
a general acceptance. It was precisely this case, the accept- 
tance being “ payable at Messrs. Hankey and Co’s.” The 
very same objection was taken by Mr. Park ; and I am free 

rf- 

i* l a 
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‘to say, that the words of Lord Ellenborough carry conviction 
to my mind, and form the foundation of my opinion. “ How 
can you make the ljrords payable at Hanhey and Co's more than 
a mere memorandum ? The accepted of a bill of exchange is 
liable universally. This very point was brought before the 
court some time ago/’ (alluding probably^ to Saundcrson v. 
Judge , of which Mr. Park said he had some impression on 
his mind), “ when/' says Lord Ellenborough; “ the judges 
were all of opinion that such words formed no part of the con- 
tract, and did not require to be set out in the declaration/* 
It is difficult to believe, I had almost said impossible, that the 
case should have rested there, if that had not been the opinion 
of all the Judges of the Kings Pouch; and, as proof, in the 
very next year (i8oy), at the Hilary term sittings, Mr. Justice 
Bayley held, in the case of a promissory note*, that in an 
action against the maker there was no necessity to prove that 
it was presented where payable. These authorities arc fol- 
lowed by the decision in Fenton v. (foundry , on the fullest 
consideration of Callaghan v. Aylet , then lately determined in 
the Common Pleas. I cannot help adding the two decisions 
at Nisi Pritis of Lord Chief Justice Gibbs t ; these, together 
with the common form of declarations, make a weight of 
authority which it is difficult to counterpoise. 

But it is said, in order to diminish the weight of these 
authorities, that the Court of King's Bencli have not always 
been consistent. And first, it is said, that in Parker v. Gordon || , 
they have recognized the propriety of an application at the 
place of payment. But that was an action against the drawer; 
and it is universally true, that to charge the drawer you must 
prove a demand on, and refusal by, the acceptor or his substi- 
tute. If, therefore, he says, “ I accept, payable at my banker's," 
he says, “ it is there I am to be called upon for payment; 
that is my house ; there it is where I am to be found, and I 
authorize you to consider me as personally present there for 
the purpose of payment:" and, if so, the holder may be pre- 
sumed to know the banking hours. And if the holder were 
not bound to this, he must have gone, as Lord Ellenborough 

* • Wild v. JRcnnards , l Ctunpb. 425. n. 

f Head v. Sewell , Richards v. Mihington , Ilult, K. P. C. 363, 364. 

} 7 East, 386. 
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says*, “ a step farther, and proved a demand on the acceptor, 
for otherwise no demand Is made on the acceptor. Secondly, 
it is said, that they have impaired, if not contradicted, the case 
of Fenton v, Gonndry, by that of Sanderson v. Bowes : this 
argument or assertion is founded on the supposed perfect ana- 
logy between bilU»of exchange and promissory notes. I per- 
fectly agree, that in some cases place may be essential, and 
may be rendered so by the terms and occasion of the accept* 
ance. A ease may be put of a man, who remitting all his 
property to England, and taking his departure from India, 
accepts a bill for 5000 L at six months payable in London : he 
loses his passage : it could never be said in such a case that 
the acceptor engaged to pay in India, or at the Cape of Good 
Hope, on his way home. The case of bankers issuing notes 
payable at their banks, as in Sanderson v. Bowes , may be one 
.of these cases ; but I deny the alleged analogy between bills of 
exchange and promissory notes. The maker of a promissory 
note may express his own terms. lie is, as it were, drawer 
and acceptor; the note must be taken as he issues it. But in 
the case of bills of exchange the drawer has a right to an un- 
qualified acceptance, and an indorser in transitu is entitled to 
the same right.. If these acceptances were, construed as spe- 
cial, and as qualifying the general liability of the acceptor* 
who is bound to pay, it would hurt the credit of bills. The 
acceptor is the person whose credit principally supports the 
bill ; he is considered as always liable ; but if an accidental or 
careless omission to call at the place appointed destroy the ac- 
ceptance of the bill, the confidence attached to the acceptance 
is gone, and the credit depends on the punctual observance of 
the terms of the condition. The proof of a demand and refusal 
is not easy ; and in many cases might fail, or be brought in 
doubt by contradictory evidence. The case of Fenton v. 
Goundry , then, can hardly be said to be impugned by that of 
Sander so /i v. Bowes. At all events, the latter case may be con- 
sidered as wanting the weight of the former ; but it is sufficient 
to distinguish them by the difference of the subject-matter of ' 
each case. It is, thirdly, said this is an order on the banker; 

I grant, that it is an authority to the banker to pay, and in 
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effect, an order; but we must not by refinement stagger pre- 
vailing notions. If it be an order on the banker. Bishop v. 1 
Ckitty is a dangerous precedent: no man of business ever 
thought that such a note or memorandum converted the bill of 
exchange into an order on the banker; and, that by not calling 
at the banker's he lost the benefit of his acceptance, and took 
the credit of the banker in the place of the acceptor. As. to 
the cases in the Common Pleas, I shall not oppose to the case 
of Ambrose v. Iloptvood # , that of Huffam v. Ellis f , in the 
King’s Bench, and House of Lords ; in the latter, the declara- 
tion followed the case in the Common Pleas, and the words, 
according to the tenor, might include the house. In Callaghan 
v. Aylctt, and Gammon v. Schmoll , is to be found the great 
counterpoise to the authority of the Court of King’s Bench ; 
but, I must say, that the reasons given arc not such as be- 
longed to the authority of the judges, who arc reported to have 
given them. In Qallaghan v. Aylclt , Mr. Justice Heath says, 
“ there can be ne difference in this respect between an action 
against the drawer, and an action against the acceptor/' But, 
there is this difference, when the acceptor accepts “ payable at 
the house," lie means to limit his ubiquity, by saying that he 
is to be found there for the purpose of payment; and if the 
holder do not seek him there, he makes default in calling on 
the acceptor. If, without such direction, the holder omit to 
call at the house of the acceptor, he cannot, on account of 
that omission, charge the drawer or indorsers ; but it is too 
much to say, that by that omission he discharges the acceptor* 
who is at all times liable, though no demand of payment was 
ever made, even at his house. Mr. Justice Heath avoids the 
authority of Saundcrson v. Judge, by saying, that there u it 
“ was a memorandum at the foot of the note, not a part of the 
lt instrument." That leads to nice, I had almost said, frivolous, 
distinctions; for, according to that doctrine, if I say, t4 I ae- 
“ cept R. G.” and add at the foot of the bill, “ payable at 
€ * Messrs. G. & Co." it is a mere memorandum ; but if I say, 
« I accept, payable at Messrs. G. Co." it is embodied in my 
acceptance, and forms a condition precedent. Does it make 


40 

1820 - 


ROWS 

V. 

YOUNG. 

Graham , B. 
1st and ad 
Questions. 


* 2 Taunt. 6l. 

t AL 51 G. 3. K, B. See Baylcy on Bill?, 98. n, l. 31! ed. 



49 ^ 

1820. 

v j 1^1, 

sows 

V. 

YOUNG* 

Graham, B. 
1st and ad 
Question*. 


CASES IN THE HOUSE OF LORDS 

a difference, that in one case the acceptance is all in one tenor, 
as “ I accept, R. G. payable at my bankers,” and that in the 
other I write, “ I accept, R. G.," and tinderneath, “ payable 
“ at my banker’s ?” A man, whether he accepts in the former 
or latter form, means the same thing ; for when he writes the 
words “ payable, &c.” he is usually determined in what place 
to yritc, by the room or vacancy on the papers Are the minds 
of men in business to be harassed with, such untenable and in- 
superable distinctions ? In Gammon v. Schmoll, Mr. Justice 
Chambrc puts the case of a bill drawn upon a judge just going 
the circuit. I dare say it has happened to him, as it has hap- 
pened to me. But can it be supposed that any man of cha- 
racter, on such or like occasion, would make his bill so payable 
if he had not cash or credit at his banker’s i And who would 
refuse to call at the banker’s ? No holder in his senses would 
forbear to follow the directions of the acceptor, because it is 
undoubtedly done for his convenience ; no man in his senses 
would refuse an application to the banker of the judge where 
he would be 6ure of his money, for the gratification of coming 
down to Exeter for the sake of arresting him : but if it turn 
out that an acceptance payable at a particular place is a mere 
shift, or act of roguery, it would be idle, and, in some instances 
(as in directions to obscure corners and streets,) almost impos- 
sible to attempt to find out a sneaking lodger in a garret to 
satisfy this indispensable condition. What holder, or what at- 
torney, would arrest a man of credit under such circumstances, 
or would disgrace a Judge ? Such acceptances will always give 
credit to bills; and the practice will continue, though your 
Lordships should decide that they do not qualify the general 
liability of an acceptor; and perhaps the mercantile world will 
thank your Lordships for not imposing upon them the know- 
ledge of precedent conditions, or a speculation, as to the 
;different positions on a note, by the occupation of which the 
words “ payable at, &c." become either a mere memorandum, 
or a condition precedent. But cases might be put of vexation ; 
these may all be met by way of defence. It is said; (l Rolle’s 
Abridgment, 444) and I take it to be law, “ If the condition 
“ pfan obligation be to pay 10/. at a given day at S., he (die 
“ obligor) is not bound to pay in any other place and “ so in 
** that case the obligee is not bound to receive it in any other 
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“ place;” and ao Coke, Littleton, ai»; “ For if the obligor 
“ then (that is, when by notice the obligor has fixed the place) 
“ and there tenders the money, he shall save the penalty of the 
** bond for ever.” But he saves only the penalty and costs ; 
he must pay the debt. An acceptance is, by the custom of 
merchants, a debt; though, independently of thqjf custom, 
neither debt nor assumpsit would lie for want of consideration. 
But in all these cases the fulfilment of the condition comes by 
way of defence. The obligee is not bound in the outset to 
state his demand at the place ; the defendant must plead his 
performance of the condition, mid, proving it, he is quit of the 
damages and penalty ; but he must bring the money into court. 
Place may, undoubtedly, be essential ; and here both obligor 
and obligee understand each other that 60 it is to be consi- 
dered. 

In answer to the third question, I am of opinion, that if the 
holder of a bill for acceptance take nn acceptance, varying 
in time or place of payment, where place creates inconvenience, 
and obstructs or impedes the circulation of the bill, or, when 
new terms or conditions arc introduced, he makes it liis own. 
This is obvious in the case of enlargement of time. So, if the 
acceptance be payable at Paris, Dublin, or Edinburgh, where 
the place is evidently made a condition of the payment ; in 
such a case, I think that the drawer would be discharged^ 

In answer to the fourth question, I am of opinion, that if, in 
the case put, C. take an acceptance, materially qualified as to 
time or place, and A. dissent, and C. still keep the bill, he 
makes it his own, and cannot sue A. on his original debt : but 
if C* give timely notice to A- and immediately offer to return 
the bill to A. I think his original cause of action would remain. 

Once settle the uniformity of practice, and the evil is over. 
But, according to the law as laid down by the court of King’s 
Bench, you have a plain simple declaration and proof. Ac- 
cording to the law laid down by the court of Common Pleas 
you have a new form of declaration, and a proof which, in many 
instances, may be difficult, aud may lead to controversy and 
contradiction. 

Richards, C. B., as to the first question, was of opinion 
that the holder of the bill was not bound to present it at Sir Jolm 
Ferring’s & Co. for payment, nor to aver presentment there. 
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1820, As to the second, that the acceptance of the bill in questioh 
was not a qualified acceptance, constituting an undertaking to 
R ° WB the bill at the house of Sir J. P. & Co., but a general 

young. acceptance, constituting a/i undertaking to pay the same every 
— — • wtyjre, with an additional engagement or direction for the pay- 

Rickards , C.B. men t thereof at that house. 

3d Question. As to the third, that if the payee C. were, without the pre- 
vious authority or subsequent assent of the drawer A . to take 
an acceptance qualified as to time or place, by taking such an 
acceptance he would discharge the drawer A . 

4th Question. At to the fourth, that if A % were to refuse his assent to such 
a qualified acceptance, C. having received the bill for the debt 
of xool. due from A . could not sue A . for the debt till he had 
re-delivered the bill to A . 


Dallas, C. J. Dallas, C. J. With respect to the first question, I am of 
opinion that the holder was bound to present the bill at the 

1 st Question, banking house of Sir J. P. & Co., and so to aver in the decla- 
ration. 

2d Question. As to the second question, I think that the bill, having been 
so accepted, is, in law, to be considered as a conditional accept- 
ance, and not as a general acceptance to pay, with an additional 
engagement or direction for payment at the house mentioned. 
Andris the case which has given occasion to your Lordships 
questions has arisen from contradictory decisions in the courts 
below, and as, in the recent cases, all that could be found of 
former decision has been brought under the consideration of 
the respective courts, and their disagreement in opinion has 
still continued, and continues, (as appears from the answers 
hitherto given,) it is obvious that the present is a case which 
can very little depend upon mere authorities; the authorities 
have, however, been already fully referred to, and my reasons 
will therefore chiefly and shortly be given upon general 
grounds* And, first, I admit the presumption of law to be, 
(though in the present state of commerce the fact is frequently 
otherwise,) that the drawing a bill of exchange pre-supposes 
an antecedent debt, and the acceptance is an admission that 
such a debt is due. And so considered, it is, no doubt, clear, 
that the debtor may be called upon to pay without reference to 
time or place. But if, in the bill itself, the drawer were to 
name a particular place for payment, instead, of such place 
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being specified in the acceptance only, such bill would be a 
bill qualified as to payment both with respect to time and place* V 
And the acceptance being according to the tenor of the bill, 
the acceptor, as to payment, would be bound accordingly. 
This, I am aware, would be the act^of the drawer himself, and 
therefore not falling within part of the reasoning, as it apffties 
to the acceptor, a distinction to which I shall hereafter advert 
more fully. It is, I apprehend, equally clear, that by a bill 
drawn generally, the drawer transfers his rights against the 
drawee, as modified by the bill, to the extent of the bill ; and 
that the drawer may enter into any contract with the payee, 
which the drawer might have do$fe with the drawee before such 
transfer made, not affecting thcrefiy, in substance, the rights 
of the drawee. I assume, therefore, for the present, that if the 
bill had purported to be an order to pay at the house of Per- 
ring & Co., and the acceptor had accepted such bill, he would 
not have been bound to pay elsewhere till application for pay- 
ment there had been made and failed. I shall endeavour to 
show hereafter, that what the drawer may do by the bill, as 
between him and the drawee, may be done by the acceptance, 
as between the acceptor and the payee. To take, first/'tho 
case of the drawer of the bill : he may draw it in any form 
which he thinks fit, provided the form be such as is warranted 
by the usage of merchants, without which it will not boa bill 
of exchange ; but it will scarcely he contended, that draw- 
ing it restrictive as to place of payment would be a violation of 
such usage. A bill general and absolute, in the first instance, 
drawn and accepted generally, operates according to the terms 
of the bill ; and tho bill itself need only to be looked to, the 
acceptance referring to and not varying from the bill. But to 
a bill so drawn, the drawee may refuse acceptance; and he may 
propose to accept conditionally, the payee bfeing at liberty to 
receive or refuse such conditional acceptance ; if he refuse, he 
must go back to the drawer, who will have his remedy against 
the drawee, and in this, the first and most simple view of the 
subject, the bill itself is at an end. 

Suppose, however, the case of a partial and qualified or con- 
ditional acceptance ; and that an acceptance may be such in 
many respects has been admitted by all the learned Judges in 
succession : indeed the very questions put by your Lordsliips 
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recognize the distinction, and adapt themselves to it. What, 
t^en, is meant by conditional acceptance, or in what respects 
may an acceptance be conditional ? It may be |p as to time, 
as to aum, as to pl&ce, as to mode of payment. * It will be suffi- 
cient to refer to the authorities wTiich have been cited as to 
to4K these shortly, and one will be sufficient under each 
he$d; and I mention them, not because the point itself is 
doubtful, but for what is said in each case. And, first, as to 
amount. A foreign bill was d&wn upon the defendant, and 
he accepted it to pay 100/. part thereof; hetWas sued on the 
acceptance, and on demurrenJnsisted that a partial acceptance 
teas not good within the custom%f merchants ; but the Court held 
otherwise, and judgment was given for the plaintiff*. Next as 
to time. A bill was drawn, and no time fixed for its payment ; 
it was presented on the 18 th of April, and accepted payable the 
8th of September; this being stated in the declaration, the 
defendant demurred, and insisted, that as no time was prescribed 
for payment the bill was payable at sight, and that a promise 
to pay two or three months after sight was not an acceptance 
wiijbun the custom of merchants ; but the Court held that it 
wvfftn acceptance within the custom, and the demurrer was 
over-ruled +. Thirdly, as to place. On this point also there 
are numerous authorities ; but as it is in this respect that the 
present controversy has arisen, I assume only, at present, that 
this also may be conditional, reserving myself to examine the 
authorities and doctrine hereafter. Lastly, as to mode of pay- 
ment. A bill was accepted, to be paid, half in money, and half 
in bills, and the question was, whether there could be a qualifi- 
cation of an acceptance ? And it was proved by divers mer- 
chants that there might be, for that he who might refuse the 
bill totally, might accept it in part ; but that the holder w^s not 
bound to acquie&e in such acceptance; Petit v. Benson% . If, 
then, there may be a conditional acceptance as to sum, as to 
time, and as to mode of payment, such acceptance, as to these* 
qualifying the liability to pay, it is difficult to conceive why 
there should be any difference as to place, at least as between 
the acceptor and the payee so taking the conditional accept* 


* Wegerstoffe v. Keene , Str. 2x4 . J Comb. 452. 

f Walker v, AU wood, ll Mod. 190. 
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ance; nor; do I conceive, speaking with deference to other 1820 . 
opinions, that there is any distinction which, upon principle * 
can be supported. Losing sight of place, however, for the R0WK 
moment, let the effect of a conditional acceptance be examined you '*«. 

in the other respects already mentioned. And first as to — — 
amount;. .be who takes an acceptance for less than the film 
expressed in the bill cannot claim from the acceptor more; 
though, as to the drawer, how it may affect him will form mat- 
ter of distinct consideration. So, as to time, the holder is like- 
wise, bound by tfcfc terms under which he has consented to take 1 ■ 
the acceptance : and why ? Bemuse, on the one hand, the 
payee not being bound to take aiHgbceptance, except according 
to die tenor of the bill ; and, on tlie other hand, the acceptor 
being only bound to accept aB he may choose to accept, when 
tlie acceptance varies from the tenor of the bill, and. the payee; 
notwithstanding, takes such acceptance, he consents to take 
the bill according to the tenor of the acceptance, and not 
according to the tenor of the bill. 

So, it is as to sum, as to time, as to mode of payment ; in 
each of which cases the acceptance, it is admitted, forms die; 
contract between the immediate parties. Is there, then, any 
difference in this respect, as to place, and as to place only? In 
tlie argument at the bar, (and herein the case seems to me now 
narrowed tp a single point,) it has not been disputed that there 
may be a conditional acceptance as to place, restrictive of pay- 
ment, and making presentment necessary at such place, pro- 
vided it be by words of express and unequivocal import ; but 
it is denied that to make a bill payable at one place is an 
exclusion of others ; and in Fenton v. Goundry, I observe, 

Mr. Justice Holroyd, who there argued against the restricted 
liability, seems to have taken the same distinction. “ The case 
has been argued (he said) as if the terms of the acceptance 
“ had been payable at Sikes & Co’s, only” not contending, that 
if so drawn the payment would not have been restricted ; and 
Lord Ellenborough is made immediately to observe, “ Is it more 
“ than ''an expansion of the promise V’ An observation, which 
his Lordship could not have made, if by the word only the 
promise had been, in terms, restricted ; and, in the same way, 
in the case of Gammon v. Schmoll, in the Court of Common 
Fleas, it was not denied at the bar, that if the acceptance had 
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.I 860 : been at the place named, and not elsewhere, in su^ case the 

" acceptance would have been clearly qualified, and conditional 

n °v! B ' ai $ restricted as to place. And sb, yesterday, it was admitted 
YeuvOi . by pay. brother Holroyd, and so, to-day, it is ^dlnitted by my 


particular instance ? and are they conditional as to fSlace of 
payment or not ? There are Ho technical words, by which, 
generally speaking, a condition must be cret||gd ; and, whether 
it be a condition precedent, ^concurrent act?, or a mutual pro* 
mise, must be collected framthe intention of the parties, re- 
ference being had to the words made use of, and the subject- 
matter in question. And so again, it has been admitted by 
both the learned Judges to whom I have last referred, “ In- 
u t jntion (said my brother Holroyd, in express terms) is that 
€i which ought to govern.” Now conditional or qualified, as 
opposed to absolute, I can only say imports some qualification 
or restriction of that, which would he otherwise unconditional. 
This is self-evident, it will be agreed, when the condition is 
established ; but so to state it, it is said, is but begging the 
question, or leaving it at least where it was before, the ques- 
tion being, whether the words operate by way of condition, and 
not upon the effect of the condition when established. Still, 
however, I can only say, the very departure from generality of 
expression to me, imports some modification of that generality; 
and, if simple and absolute acceptance have a clear and simple 
operation, and will bind a party to pay wherever his acceptance 
may be presented, it seems to me but reasonable to intend, that 
when lie accepts, payable at a particular place, he means to 
exclude, in the first instance, a liability to demand in any other 
place. And, looking to intention, and taking as admitted, that 
it ought to govern, I cannot permit myself to doubt, that the 
words made use of in this instance are, in fairness of construe* 
tion, just as clear as if express words of restriction had been 
introduced. The maxim referred to from Lord Bacons by my 
brother Holroyd, (I speak it with deference) appears to me too 
technical as applied to such an instrument as a bill of exchange j 
nor would it govern in another view ; for in a promissory note 
it is agreed that express words of restriction are not necessary | 


jy JP" LpisdSGhief Baron. Thecquestion, therefore, in this view of 
ist^ncigdL* comes round to be merely a question of construc- 

Questipns. tioni namely, what do the words of acceptance import in the 
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words of j|fr)ointment and specificatibn being of themselves lAsO. 

sufficient t In none of these the word “ only ” to be found, " <+****«+ 

nor any' words beyond those^W^ich belong to this particular 
case; and yet ^the^ rule of construction, as mere construction, 
must, >in each instance, be the same# I think this updfe the 
mere ground of the words themselves, but I think so, still qaorfc 
strongly, on the sense and reason of the thing. I will/first, 
put the case of a bill accepted payable in a town different from 
that in which the abode of thelfccceptor may be, as for in- 
stance, and to avoULextreme cases, a bill accepted in Birming- 
ham payable in osndon ; and I wjjl further suppose it to be 
a bill according to the original siiflwpity of such transactions, 
that is, for an antecedent debt fronrthc acceptor to the drawer 
of the bill. By his acceptance payable in London the acceptor 
promises to have a fund in London when the bill shall be 
presented; he may have sufficient to pay the bill, but not 
beyond it, and yet, according to the argument which would 
reject the words of specification as words of limitation, he must 
have that which he may not possess, that is, a double sum or 
sums, one forthcoming in London, and another in Birmingham, 
to take his chance as to the place where, in fact, the bill ma 
be presented when due ; or be left exposed to an arrest, as the 
immediate consequence of non-payment. I am aware, it may 
said that such would be his situation under the original debt 
to the draweft and that such would continue to be his situation 
under a general acceptance ; but it is for the express purpose 
of guarding against this, and on other grounds of personal and 
commercial convenience, to which I shall presently advert, that 
the practice has obtained of partial and qualified acceptance as 
to place, and to which, as between the immediate parties, I do 
not see any possible objection. It has been very properly said, 
in one dlf the cases cited at the bar, the convenience of the 
thing is generally in support of such qualification ; most per- 
sons keep their money at tlieir banker’s, and make all their 
payments there ; there, they or their appointed agents for this 
purpose aje to be found, and there, if any where, is the fund 
out of which the payment is to be made. To this it may bo 
added, that the very prevalence of the practice proves the con- 
venience ; and though I will admit, that mere concurrence is 
not to make the law, yet, in all commercial transactions it is 
VOL. IL H M 
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1830 . greatly to be regarded, 'as the footing.and foundation on whi c 
^ men deal together ; and the couxpfe of such dealing, as between 
R ^ WE , merchants, is often that which ^ofritself constitutes the law. It 

touno. is , scarcely necessary to refer to the stronger cases of a bill ac- 

cep ted in London, payable in Dublin or Edinburgh 4 , or -a bill 

^M*andp 9 d* * n 4 * ie West I n< *i es > payable in London. And sup- 

Qpeftions. " pose that, in this latter case, the party accepting has remitted 
’ to his correspondent in London the produce of his, plantations 
for tlie express purpose of mlfeting the bill, will it be said that 
notwithstanding he may still be arrestecL^^thc West Indies, 
because for the original debt he*was liabrcrto be arrested any 
where ? And yet the a^HMent which treats as of no effect 
specification of place of pSyment stops nothing short of tins 
extent. Nor do I see, in any one respect, where the line is 
* to be drawn, or the distinction to be made. If, then, it would 
be so in the instance of a bill accepted in one town payable in 
another, or in one country payable in another, let the case be 
considered of a bill, the parties living in the same place, and 
accepted payable at a particular banking-house. It is scarcely 
necessary to say, that to the holder it can be no inconvenience 
to present it there ; but on the other hand, I admit it would be 
scarcely any inconvenience to the acceptor to have it pre- 
sented at his counting-house, or place of abode ; for, even if 
it were an absolute acceptance, it would still, according to all 
probability, be paid by a draft on his banker, the acceptance on, 
the bill only operating, as such order ; but, even in this view, 
it weighs something, though possibly not much, that this would 
be to subject the payment of a bill to a double instead of a 
single operation, namely, the having two places to apply to- 
instead of one ; and, though this would be an inconvenience 
imposed upon the holder by himself, still that which is not in 
the natural course of dealing raises a presumption mat such 
departure from it was not meant. And what would be thought 
of the conduct of a holder, who, having a bill payable at a 
banker’s, instead of going there should go to the house of the 
acceptor merely to get his draft for the bill, or should further 
insist on a specific payment in money or bank-notes? 

To wind up, therefore, what I have to observe upon this- 
part of the subject, on the reason and fitness of the thing, on- 
principles of justice and mercantile convenience, and from the 
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ft- • 

very nature *>f such transactions, I think a particular place of 
payment being part of the acceptance of the bill, imposes upon 
the holder, because he is the wflnng holder of such acceptance, 
the necessity of presenting it, in the first instance, there ; and 
leaves the acceptor only liable to pay, # where he has provided — - ■ ■ 

and fixed a fund for payment, and has consented to pay,* in * 

order that he may not be called upon to pay where he has no Question*, 
such fund, nor given any such consent. Nor can I quit this 
part of the subject without adding, that I do not see a possible 
inconvenience whiqjpcan result from so deciding; for the 
holder need not take a bill so accepted^ and where the remedy 
is so obvious, and it turns simply of^peh a point, except that 
confusion in this respect has crept into the subject by disagree- 
ment in the decisions of courts of law, and that it is fit the law „ 
should be settled and uniform, the question seems to me hardly 
worthy of the attention which it has excited, and the considera- 
tion which it has undergone. 

Deeming, then, presentment at the appointed place to be 
a condition precedent, I will only further say, that I think it 
necessary that such presentment should be averred and proved; 
and, that non-presentment and having funds ought not to come 
by way of defence, as, in the case of promissory notes, lias been 
decided by all the courts in Westminster •‘hall, and from which* 
notwithstanding what I have heard this day, I do not myself 
feel disposed to dissent. Presentment, according to Lord 
Ellenborouglfs opinion in Sanderson v. Botves , at the appointed 
place, is a condition precedent ; and for want of such an aver- 
ment the declaration is bad. The argument, therefore, as to 
this point, resolves itself into the question, whether condition 
precedent or not ? For, admit it to be so, then, in this respect, 
there is no difference between the two courts, and the cases of 
promissorjrtootes apply to bills of exchange ; while, on the other 
hand, if it be not a condition precedent, it is of course not 
necessary to be averred. 

Quitting now the general ground, I come next to the analo- 
gies which result from other cases mentioned, if not of the 
same, yet of a similar description. And first as to promissory 
notes. It is scarcely necessary to advert to what has been said 
as to the similarity, or the distinction between promissory notes 
and bills of exchange. In some respects, undoubtedly, they are 
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different, in others it may almqst be said they rhn into each 
Other. A bill has, indeed, generally, three parties, the drawer, 
the drawee, (if accepting, becoming the acceptor,) and the 
payee ; but there may be only two parties, as where a person 
draws a bill on another payable to his own order, and -this, in 
v legal operation, is rather a promissory note than a bill. It is 
usual, however, to declare on it as a bill ; not admitting the 
identity of drawer and payee ; and, if accepted, the defendant 
may be charged in one count as the dra^g. in another as in- 
dorser, and in the third, as the maker of a pPRmissory. note. If or- 
bear to allude to the cases which turned upon the distinction 
in the address of the n^Pp>ctweeii u at” and Ci to/* in one of 
which it was said by Lord Ellenborough *. — “ This is properly 
declared on as a bill of exchange, though it might have been 
treated as a promissory note at the option of the holder and, 
in another of which f , it was observed by Lord Chief Justice 
Gibbs, “ It would be difficult to say, in most cases, that what 
is law, as regards bills of exchange, is not law as it respects 
promissory notes but paramount in point of application is 
what was said by Lord Mansfield in Heylyn v. Adamson J 
and which has been so often mentioned that I shall content 
myself with merely referring to it. 

Such, then, being the similarity, and, in some instances, the 
identity, of promissory notes and bills of exchange, let it be seen 
what has been determined with respect to promissory notes ; 
premising only, that here, at least, there is no clashing of au- 
thorities : for though the decisions in the King’s Bench, as far 
as respects promissory notes, are denied to have application to 
bills of exchange, the decisions in the Common Pleas, as to 
bills of exchange, of necessity include promissory notes; and 
so far, then, as concerns promissory notes, there is nQ^difference 
of opinion whatever. What then has been decidearespecting 
promissory notes? In this, the decisions of the two courts 
agree ; namely, that a promissory note, containing in the body 
of it a promise to pay at a particular place, requires a demand 
of payment there, in order to give the holder a cause of action 
if it be not paid. Now on what grounds of reasoning do such 

* In Shuttleworth v. Stevens, l Cnmpb. 407. J Burr. 669, 

J Richards wMilsingtun, Ilolt, N. I\ C. 364. iu 
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decisions stand? To take one case of the many, — In Sander- 
son v. Bowes , it is said by Loi# Ellenborough, “ An action on 
a note will not lie unless the plaintiff has demanded payment at 
the appointed place. And I cannoUbut say that it is very 
convenient that such a condition should be incorporated in the 
note itself ; for it would be very inconvenient that the makers 
of notes of this description should be liable to answer them 
every where, when it is notorious that they have made provision 
for them at a part||jpdar place, where only they engage to pay 
them;*' — and, having thus stated the ground of convenience, 
his lordship added, — “ then if the rjjKfpt at the place be a con- 
dition precedent, it should have ocen averred, and for want 
of such an averment the declaration is bad/* Apply this doc- 
trine to bills of exchange. — If convenience require that the 
makers of promissory notes should be liable only where they have 
expressly made provision to pay, how is it possible, in this respect, 
to distinguish promissory notes from bills of exchange ? Is not 
the convenience precisely the same in the one case as in the 
oth$r ?— and being the same, how is it to depend on the form 
of the instrument ? Call it what you will, or make it what you 
may, it is in payment, in each instance, that the transaction is 
to end ; and the note or bill is the means, and nothing more, by 
which payment is to be procured; as far, therefore, as to a 
particular place of payment being pointed out, or a specific 
place of deposit being established, the reasoning applicable to 
each is precisely the same ; and it seems to me impossible to 
distinguish between the two. An expression of Lord Ellen- 
borouglfs has, however, been much observed upon, namely, 
“ that a specification of place is but an expansion of the pro- 
mise to pay/ v It will not be supposed that I mean to follow 
any of the verbal or critical remarks which have been made 
in this respect, at the bar, or in the courts below. Whatever 
peculiarity of expression might, at times, belong to this noble 
and very eminent person, it was, generally speaking, a peculi- 
arity of force adapted to his peculiar vigour and energy of 
thought. But to the substance of the expressidh as authority 
it will be necessary to advert, in order to see how it has been 
understood and explained by those who have applied it in sup- 
port of the doctrine of non-restricted acceptance. In Gammon 
v. Schmoll, the leading counsel at the bar, who was to support. 
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the doctrine of universal liability, explained it in this way: 
r <c every general acceptor has a double liability ; lie is in default, 
first, if the bill is presented to him personally, wherever he may 
be, and he does not pay it ; secondly, he is in default if it be 
presented at his place of abode, and not t paid : to these, by a 
’ qualified acceptance, he adds the obligation to pay it if it be 
produced at the place/' that is, the place specified. He must 

♦ be prepared “ with triple funds to pay the bill, as well where 
his person is, as where his abode is, and at the particular 
place mentioned : this is what Lord Ellenborough means by an 
expansion of the promisq*” This is a complication of expan- 
sibility which seems to rHe a strange departure from simplicity 
.of proceeding; and, for myself I can only say, I would not 
so understand it, if I could understand it to any other effect • 
but it is impossible to deny, whatever might be intended by the 
mode of expression itself, that in sum and substance it does 

. amount to this. But whether every man who accepts a bill of 
exchange, by his acceptance at a specific place undertakes to 
pay at every other place if required, and to have a triple 
instead of a double or a single fund to the amount of the bill 

* accepted; or whether he makes his own situation worse,'by 
making that of the holder, in one respect at least, better, that 
is, by pointing out to him a definite place of payment, instead 
of leaving him to search where he, the acceptor, is to be found, 
when the bill becomes due, it is not for me to pronounce, but 
for your Lordships to consider. Or why, again, this should be in 
the case of a bill of exchange and not of a promissory note, i s 
that which I am not able to understand. 

I now come to that, which it is said, however, makes the 
distinction between bills of exchange and promissory notes, 
so as to make the reasoning as to the latter inapplicable to the 
former. And this distinction is said to consist in the form and 
nature of the respective instruments. Eirst, then, as to the 
form. In a promissory note, it is said, the words are incor- 
porated in the very body of the instrument, which creates the 
contract and duty of the party ; whereas, in a bill of exchange, 
they are no part of the bill it3elf, but distinct as acceptance, 
and collateral to it. A promissory note is merely the promise 
of the maker ; the acceptance of a bill of exchange is a com- 
nliancc with the order of the drawer. To a promissory note 
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there are but two parties ; to a bill .of exchange there are three, 
and the drawer has rights as well as the acceptor and payee. 
And to this I agree. But here again, at least, as between the 
acceptor and the payee, there is no distinction : in each in- 
stance a debt must be pre-supposeef, and in each it is an 
undertaking to pay. It is said, that in the case of a promissory 
note the instrument creates the contract ; and, no doubt, it 
does, that is, the contract to pay in the particular manned, 
but not the antecedent debt; the obligation to pay existed 
anterior to the notife; and though, in the case of a bill of ex- 
change, the debt had also pre-existence, the precise obligation 
to pay is created by the acceptance, Itnul, be it promissory note, 
or be it bill accepted, it is, in each instance, but a promise 
to pay ; and, without such promise the bill itself, as to the 
acceptor, would be a mere nullity. 

To advert, however, to the situation of the drawer, and this 
brings me to the third question. And, first, with respect to 
time: in this the learned judges all agree that, giving time 
will discharge the drawer. Extending the time mentioned in 
the bill would be giving more time than the drawer lias said 
by the bill he chooses to give, which, as against the drawer, 
the payee can have no right to do ; and, taking an acceptance 
at a shorter date, if, in case of non-payment, it would give an 
immediate action against the drawer, would thereby make 
him liable sooner than he undertook to be ; he being liable 
only in case of non-payment by the acceptor, and this at the 
end of the stipulated time. I need scarcely add, it would be 
the same as to place, if place, from its nature, should resolve 
itself into time. It remains, therefore, only to consider place 
as unconnected with and independent of time. And, so con- 
sidered, it may, or it may not, be material to the drawer. 
Suppose all the parties to live in the same town, whether the 
bill be accepted at the counting-house, or at the banking- 
house, can make no real difference to the drawer; in other 
cases, from distance, it might be material ; but, at all events, 
I think, that if it put the drawer under greater difficulties than 
he otherwise would be under In point of proof of proper pre- 
sentment, if bringing an action himself, it is a difficulty which 
I hold the payee has no right to impose upon the drawer, 
whose rights should remain unaltered, as ascertained by the 
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bill : whether those rights were altered or not would depend* 
on the particular case. Perhaps, however, it would be more' 
reasonable and convenient than making it depend on situation 
in each particular case, which might generate innumerable 
questions and give rise to great uncertainty, to hold, at once, 
the drawer discharged, the payee having taken such acceptance 
v^thout notice, and thus acting at his own peril ; and thus all 
inconvenience would be guarded against, by making it neces- 
sary to give notice to the drawer. 

With respect to the last question, I am of opinion, that 
under the circumstances stated, C. could not maintain an 
action against A. without delivering up the bill, and this for 
the reasons given by several of the learned Judges, and which 
I do not feel it necessary to repeat. 

In the above observations, I may appear to have built much 
on the decisions as to promissory notes ; but it has been said 
these decisions themselves, perhaps, in point of law ought not 
to have taken place. To this I can only answer — first, that it 
is impossible for me to doubt of the validity of these decisions, 
numerous as they are, recognized and confirmed as they have 
been by every court, and never, in a single instance, having till 
this day been drawn into doubt by even a single Judge. If the 
law so settled is now to be considered as unsettled, I know not 
on what foundation, in point of law, any decision can stand: 
but, here, disclaiming even those decisions as decisions, ahd 
recognizing only the principle on which they proceed, I Bay, 
that, if the case of a promissory note were to occur notv for the 
first time, it ought to be decided as those cases have been de- 
cided ; and further, that without deriving authority from the 
decisions as such, the principles on which they have proceeded, 
and ought still to rest, apply equally, in my judgment, to bills 
of exchange. On the whole, therefore, my opinion is formed, 
as to bills of exchange, even without reference tp the decisions 
as to promissory notes, and still less have I referred to the cases 
of promissory notes for the purpose of proving the decisions of 
the Court of King’s Bench inconsistent each with the other, 
but for the purpose of respectfully adopting the decisions of 
that Court where they agree with the decisions of the other 
^ourts, and thus affording principles decisive, in point of law, 
eiC the same question as to bills of exchange. And here, with- 
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out repeating what has been said by other Judges in answer to 1820 . 
the cases put of actions in debt on bond, or demand of rent, s v - ■ •* 
I will only further say, that these do not appear to me. to be R0WE 

cases analogous to bills of exchange, wjiich depend on peculiar young. 

and appropriate grounds of commercial law, altogether distinct 

and different, and which, it must be agreed, the custom and Dallas, C. J. 
usage of merchants is to decide. And this leads me to the only 
point on which (independent of the different opinion entertained 
by several of the learned Judges, and of the very able reasons 
by which their judgments have been supported) I am bound to . 
say I feel some degree of difficulty ; and that is, as to what has 
been said of the understanding and usage of merchants with 
respect to the question under Consideration. If qualified ac- 
ceptances as to place have hitherto circulated on a settled and 
general understanding, that place does not operate by way of 
limitation as to payment ; as far as concerns the first question, 
which points to the usage of merchants, I am bound to admit, 
that I ought to have answered differently ; and, flirther, that 
if so, the greatest part of my observations fall to the ground. 

Looking, also, to the second question, the consequence would, 

I apprehend, be the same, that is, as to the legal effect ; for 
a bill of exchange, being altogether the creature of mercantile 
usage, recognized, however, by the law, such usage would con- 
stitute the law as applicable to such an instrument : it is not to 
be Overlooked, that it has been asserted by high authority, that, 
in circulation and practice, supported by mercantile opinion 
and understanding, a conditional acceptance does not operate 
as I conceive it to do. Not meaning to doubt that such infor- 
mation has been given ; still, if the decision is to turn on this 
single ground, I could wish the fact in some way or other to be 
regularly ascertained. I will take the law from the learned 
Judges, whose office it is to expound the law ; but, if the law ' 
is to depend upon fact, and fact on testimony, I desire, if pos- 
sible, to have testimony through the regular channel. This 
creates a difficulty with me, subject to which, I will only in con- 
clusion add, that, for the reasons which I have given, I adhere 
to the answer, which I have humbly presumed to submit. 

Abbott, C. J. — In answer to the first and second questions, Abbott, C J. 
I think the defendant in error was not bound, in order to entitled , st a ,d 2d 
himself to sue the plaintiff in error, who is the acceptor of the. Questions. 
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1820. bill in question, to present the bill for payment at the banking- 

bowe house of Sir John Penring wad Co. nor to aver in his declara- 

®. tion that the bill had been so presented; for, I think, the 

young, acceptance is not to be considered in law as a qualified accept* 

... „ „ T ance to pay the bill at the house of Sir John Perrins & Co. ; 
ist and ad hut, as a general acceptance to pay the same, with an addt- 
Questiom. tional direction to the holder to call for payment at that house, 

instead of calling at the house of the acceptor, as he would 
otherwise do. 

These two questions appear to me to depend entirely upon 
the meaning and import of the words “ payable at Sir John 
“ Perring & Co.’s, bankers.” There can be no doubt that the 
drawee may qualify, because he may refuse his acceptance. 
The question is, whether he is to be considered as having done 
so by this expression ? I conceive that the true meaning and 
import of all phrases is to be sought in usage, rather than in 
a 6 trict and literal interpretation of the words of the phrase ; 
and, that in mercantile instruments the usage of trade and 
commerce is that to which we arc to resort. There are many 
words and phrases in all languages, of which the meaning varies 
with the subject am’jmdasion to which they are applied. I shall 
take leave to Fostp ) <> c ’ v ^ le delivery the grounds of my 
opinion on tlie-.,- two questions until after I have stated my 
opinion on the third question, and the reasons of that opinion. 
:>il Question. I understand the expression “ take an acceptance,” as used 
in this tl.ird question, to mean consent to such an acceptance ; 
and, so understanding it, I am of opinion that C. could not, in 
the case proposed, maintain an action upon the bill against 
A. uppn the refusal of payment by the acceptor. There is 
not, I apprehend, any doubt or difference of opinion upon so 
much of this question as supposes an acceptance qualified as 
• to time: and, in my humble opinion, a qualification as to the 
place of payment has the same effect as a qualification as to the 
time of payment. 

I conceive, that in estimation of law all bills are to he con* 
sidered as drawn for value, if not actually in the hands of the 
drawee at the time of drawing, (which seems to have beeir 
usually the case in the infancy of those instrument?) at least 
intended by the drawer, and expected by the drawee to be 
placed in the hands of the latter before the maturity of the bill. 
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And a person who draws a bill under such circumstances may 
be permitted to elect for himself the time and place of pay* 
ment; because, if the drawee should refuse to pay according 
to such election, he would be able to qpe him for the sum which 
constitute? the value of the bill, either immediately, if the value 
has been previously received, or so soon as it shall be reoeived, 
according to the intention upon which the bill is drawn. By 
an intention to place value in the hands of the drawer, I mean 
an intention to place it in the course of some mercantile trans- 
action between the parties, such as the consignment of mer- 
chandise in pursuance of orders of the drawee, constituting the 
relation of seller and buyer ; or a consignment for sale on ac- 
count of the consignor, constituting the relation of principal and 
factor or agent ; and not a mere promise to provide for the bill at 
maturity, by the transmission of money or other bills for that 
special purpose. The latter practice has indeed prevailed to 
a great extent in modern times, and bills of exchange have 
become rather instruments for raising money, or postponing 
payment of debts by a fictitious credit, than instruments of real 
mercantile transactions. But notwithstanding such practice, 
I apprehend they are to be considered in courts of law as 
founded upon real and mercantile transactions, according to 
their primitive object and use ; because, if they are to be con- 
sidered 'as founded upon other transactions, or to be governed 
by other principles, they will cease to be according to the 
usage and custom of merchants, upon which usage and custom 
alone their validity in the law of England depends ; and which 
i? referred to in every declaration in an action upon a bill of 
exchange ; and if the drawer of a bill has a right to elect in 
this manner the time and place of payment, I think it cannot 
be competent to any holder of the bill to substitute a new elec- 
tion of his own, and to assent to any variation in these par- 
ticulars, without the consent of the drawer, either precedent or 
subsequent. The holder cannot consent to an enlarged time 
of payment, because, in the interval, the drawee may fail, and 
he cannot be allowed to enforce the drawer to prolong the 
’ credit beyond the period that he himself may have chosen, nor 
can he consent to abridge the time ; because by so doing he 
will obtain an earlier recourse against the drawer than the 
drawer intended to give. A bill of exchange is ordinarily ad- 
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dressed to the drawee at his usual place of trade or residence* 
and it is to such a bill that I- understand the question to refer ; 
this address, however* is intended only as a direction to the 
payee or holder as %o displace where the drawee may be found, 
in order that the bill may be presented to him for acceptance 
and payment, and not as a designation of a precise or definite 
house or place of payment. And, consequently, a general 
acceptance of the bill leaves the bill according to its original 
tenor, and does not add any designation of the place of pay- 
ment. Any introduction, therefore, of a definite and^recise 
place of payment, at which alone the presentment is to be made, is 
a departure from the generality of the bill ; and the holder who^ 
consents to take such an acceptance, does, by that a<$fc, cd&sent 
to narrow what the drawer had left at large, and to fix a single 
place for the demand of that money, which, but for such his act, 
would be demandable by the drawer, or for his use, anywhere 
and everywhere. To such a limitation, I humbly conceive 
that the drawer has a right to object: and, consequently, to 
say to the holder, that by so doing he has taken the drawee for 
his own special debtor, in exclusion of the drawer, or, in com- 
mon speech, he has made the bill his own. I am aware, that 
upon a refusal to pay at the designated place the acceptor of 
the bill becomes a debtor generally ; but then, in order to enforce 
that general obligation, either the person who seeks to enforce 
it must prove the refusal, or at least (and which, in my opinion, 
is the more correct view of such a case) the party against whom 
the general obligation is sought to be enforced, may, by way of 
defence, allege and prove that he was ready with the money at 
the day and place appointed, and has at all times since been 
ready with it. I am aware also, that in the case supposed by 
this third question, which is the case of a bill made payable to 
a person named therein, the drawer cannot sue the acceptor 
upon the bill, without averring and proving a presentment for 
payment by the holder to the acceptor, and a refusal of pay- 
ment by the latter ; and I am sensible, that in many instances 
it may be a matter of entire indifference to the drawer, whether 
he shall prove a presentment for payment at the place* specially 
designated by the acceptance, or at the place of abode or usual 
business of the drawee* to whom he has addressed his bill. But 
though this may be 'a matter of indifference in many cases, it 
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will not be so in all ; if we supppse the drawee to live in some 1820 . 

street or square in London or Westminster, and to designate v 
another place of payment in some other street or square, in 110 W£ 

either of those cities the proof of a presentment at the place YO ung. 

dssignated may be as easy as the pro&f ofH presentment at the 

place of residence or business : but if we suppose the drawee Abbott, C. J 6 . 
to Uve at London, and to designate Salisbury or Exeter as the 
place of payment, or vice versa , the proof may not be so easy to 
the drawer, who may have connections in one of those^cities, 
furnishing an opportunity of finding the witness who made the 
prese^lment, and no such connections in the other: for there 
is frequently ijp sort of connection between the drawer and 
^ultiqciate holder of a bill ; the latter is often a person wholly 
unknowi$<to the drawer. This difference may be considered 
generally as varying, and increasing or diminishing, with the 
distance of the places, though not by that circumstance alone ; 
and . if the effect of such a qualified acceptance be made to 
depend upon the convenience or inconvenience to the drawer 
in the particular case, a door will be opened to an infinity of 
questions which cannot be answered but by reference to the 
distance of the places, accompanied also with an inquiry into 
the particular circumstances and connections of the drawer in 
respect of the places. And I apprehend, my Lords, that a rule 
of law, liable to such questions in practice, ought not to be 
established without an absolute necessity, especially in mer- 
cantile cases, which, abovo all others, require to be governed 
by plain, prompt, and easy rules. My opinion, however, upon 
this question, is founded less upon consideration of particular 
convenience, than upon the general principle to which I have * 
before alluded ; namely, that the drawer has a right to have 
from the drawee, considered as liis debtor in the way that I have 
mentioned, a general and unqualified acknowledgment of his 
debt, and promise of payment ; and that no assignee of his 
defmand can, without his assent, permit any limit or qualification 
at the dictation of the drawee, or by consent between those 
two persons. All that I have thus urged in relation to bills 
addressed generally to the drawee at his place of abode or 
business, will, I apprehend, apply with increased force to 
bills which, by their original form and tenor, require the pay- 
ment to be made at some particular plade designated therein; 
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because, in .these cqpes, an ^acceptance substituting another 
and different placl^ of payment will be a manifest departure 
from the declared intention of the drawer. There is another 
class or form of bills of ejfehange not noticed in the ques- 
tions, but to which I odvert, because I conceive the con- 
siderations belonging to it deserve - attention : I mean, bills 
made payable to the order of the drawer, or which is the spine 
in effect, to the drawer or his order. If a bill so drawn be ii*» 
dorsed to another without value, the indorsee becomes a 
mere agent of the drawer, and, of course, can never sue him 
upon the bill. If indorsed for value, either in the first any 
subsequent instance, the rights of the hol^r against the 
drawer do not differ from those arising on a bill dra^jp in 
favour of a person therein named. But the reipjgjjfly of the 
drawer, to whom such a bill may be returned for nonpayment 
against the acceptor, is, in some respects, different; the 
drawer of such a bill may, in this event, sue the acceptor by 
a special declaration, setting forth the indorsement and return 
of the bill, and thereby entitle himself to recover, in addition 
to the principal sum, the expense of exchange and re-exchange 
paid by him to the indorsee, which is the usual mode in the 
case of foreign bills : and, if he sue in this form, he must 
allege and prove a presentment and -protest for nonpayment. 
But the drawer may strike out his indorsement, and treat the 
bill as having remained continually in his own ha$$Is unas- 
signed, which is the usual practice in the case of inlahd bills ; 
and, in such an action, I apprehend it is not necessary to 
aver or prove a presentment for payment, the bill being 
accepted generally. I take this to be law ; because, in all the 
numerous actions which have been brought upon bills of this 
description I have never known a presentment for payment 
actually proved at the trial : nor the want of such proof, or of 
the averment, ever made a ground of objection in any stage of 
. the proceedings. In the case of such a bill, therefore, tais 
obvious, that if the indorsee take an acceptance, qualified cut 
to the place of payment, so as to render the proof of a pre- 
sentment at that place decessary to the maintenance of an 
action by the drawer against the acceptor, lie 1 will thereby 
cast an additional burthen upon the drawer, if the latter can* 
be compelled to take up the bill ; and I conceive the law will 
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not allow him to do this. I have expressed my sentiments 
thus at length upon the third question, because my opinion 
"upon the first and second questions, to which I now revert, 
depends very mainly upon the opinion which I entertain on the 
third question. 

I consider an acceptance qualified as to the place of pay- Abbott, C. J. 
ment to be followed by the consequences that I have mentioned, 
where the holder consents to receive it ; and, if I am right 
in this, then the holder must of necessity have a right to 
refuse such an acceptance, because he cannot be compelled, 
to take -&n acceptance which may deprive him of his recourse 
against the draw|r ; and this seems to have been the opinion 
of tho^p learned judges, who, in the decided cases to which 
your Lordships have been referred, considered an acceptance 
like the present to be a qualified acceptance. If, then, the 
holder may refuse such acceptance, or if, consenting to take it, 
he loses his recourse against the drawer, I must say, I am en- 
tirely at a loss to discover how it can have happened, that 
in no one of the thousands and tens of thousands of bills which 
have been accepted in this form in England, in the course of 
the last thirty years, any holder of the bill has ever refused to 
take such an acceptance, or any drawer contended that he 
was discharged by the holder’s consent to take it. I say, that 
neither of those things has happened, because I have never 
heard of thfrn either in or out of a court of justice. Upon 
* this consideration, I am satisfied, that according to the usage 
and custom of merchants, these words, “ payable at, &c.” are 
not understood to furnish a qualification, or to import that the 
acceptor will cause payment to be made, if the holder will 
present the bill at the place appointed, but not elsewhere, or 
otherwise. And I am particularly desirous to seek the mean- 
ing of these words in the usage of merchants at the Exchange, 
rather than in Westminster Hall ; because a difference of 
opinion as to their meaning has for some time prevailed, not 
only among the judges now present, but also among some of 
those revered persons who are now no more. I must, how- 
ever, add, that the words themselves are not apt words of con- 
dition or exclusion; and that if their meaning be doubtful, 
they are to be interpreted most strongly against the person 
using them, that is, ^ the acceptor ; and the most strong inter* 
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* pretation against him is that which excludes, and not that 
whiqh admits tiSi® qualification. Much was argued by the 
learned counsel for tlie plaintiff in error, as to the inconvenience 
whjgh raa^ ensue from the interpretation which I put upon 
. these -words ; especially in the case of a gentleman or a law- 

Abbotty C*J. yer, who should be suddenly called upon for payment at a 

Questions* distant place, after having provided and left funds in the hands 

of his banker to discharge his acceptance. But this supposed 
inconvenience appears to me to rest almost wholly in sug- 
gestion and imagination. If a bill addressed to a person at his 
place of abode be accepted generally, I apprehend tli£ holder 
may, if he will be perverse or foolish enough to do so, take 
out a writ against the 'acceptor, as soon as™e bil^ becomes 
due, without calling at his house for payment, in manner 
as any other person may do who is a creditor fdrgoods sold 
for the ordinary supply of a family ; so that the supposed irv- 
convenience is equal in both forms of acceptance, but in 
practice it can rarely happen in cither ; because the bolder 
who neglects to present his bill, loses his recourse against the 
drawer, which no prudent man will choose to do. And, if an 
acceptance in the form of the present, mentioning a banking- 
house, is to be deemed a qualified acceptance, I apprehend 
the same interpretation must be given to the words, j£a house 
of any other description be mentioned, such as the^nouse of 
any agent or friend, or e\en the house or place o ^p siness of 
the drawee, if he happen to have two, and the bilFlSe directed 
to one of them, or if he about to change his place of tradfe or 
residence before the bill will become due ; or, if t&e bill be 
addressed to him at his only place of residence or business, 
without the addition of his place of abode, as u to A . B. 
merchant, London/' There is also another ground upon 
which, it seems to me, as at present advised, that I might 
answer the first question in the negative ; and that is this : 

, Admitting a place of payment to be specially designated by 
the acceptance, I apprehend that the money is nevertheless 
due generally from £he acceptor ; and that in an action against 
him, his readiness to pay at the place appointed should be 
advanced by him as matter of defence by a spedft plea aver- 
ring that fact, and bringing the money into court for the 
plaintiff's use, as in the common case of a plea of tender* 
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(ualesa indeed he can excuse himself ^showing that the tiko. 

money has been lost by the intermediate failure of his banker, v 

which is a point of so much doubt that I hope tojbe excused * rows 
from giving an Opinion upon it at ^Present); and, *Accor<tifeg to ^quno 

the ordinary rules of pleading, a plafhtiff rfbed not alt&ge any # 

matter the want whereof furnishes aground of special defence Abbott , C.\f 
only, and not a general answer to his demand, or general de- 
feasance of his right, unless it be the case of a condition pre- 
cedent, the effect whereof is to postpone the demand until the 
matter of the condition be performed ; and I have alreddy 
obser^d that the words “ payable at the house of Sir J. i\ 
and Co*” do na| appear to me to be proper words of condition. 

But Jjr hope to be excused from expressing myself with con- 
fidence uppn this point, by reason of the difficulty there may* 
be in drawin<^fc.n effectual distinction between the designation 
of a place of payment in the acceptance, and the designation 
thereof in the body of the bill itself, or in the body of a pio- 
missory note payable upon demand to the bearer, as was the 
case of Sanderson v. Botves , and one or two others which have 
been cited ; and in which it was decided, that a presentment 
of the note at the place therein designated was a condition 
precedent to a right of action for the money. If the like 
questiofe shall ever arise again, I shall consider it with the 
utmost deference and respect to the great learning and talents 
by wluc|gj|h osc decisions were pronounced, though at present 
1 am not entirely satisfied, that, even in the case of buch a 
note, a readiness to pay at the appointed place is not properly 
matter of defence alone. It is, I hope, sufficient for me to say 
at prtsept, that the words of the instrument now in question 
are not precisely the same, and that they are fouud in an 
instrument of a different character, namely, in a bill of ex- 
change ; wherein a time certain is appointed for the payment, 
and of which, as before observed, I think the acceptance must 
be considered as given in pursuance of an antecedent duty 
to the drawer, assignable by the custom of merchants, and not 
as creating a new duty in itself, which, in the case of Sander soft 
v. Bowes, tjbe promissory note was considered to do. 

In ahswefr-to the fourth ques^on, I am of opinion that an 4th Question* 
action could not be maintained under the circumstances therein 
mentioned ; or, rather, that the delivery of the jjjill by the 
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drawer to the payee, such bill still remaining in his hands, 
or outstanding, would furnish a defence to the action accord- 
• ing to the .case of Kearslahe v. Morgan * ; because, if the 
drawer could be compelled to pay the original debt under cir- 
cumstances furnishing a fight of action against his drawee, and 
thereby taking his funds out of the hands of the drawee, he 
might, in the result, be found to pay the amount twice; 
directly by himself, and indirectly through the medium of 
his drawee. I shall be understood to speak of a case wherein 
the holder had consented to take the qualified acceptance. 
I have clearly intimated that in my opinion he may refiSse to 
do so ; and if he does refuse, he may, in my oqjpion, treat the 
bill as dishonoured, and sue the drawer upon it. 

• 5 T. R. 513. 
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IN the discussion of the foregoing case three principal ques- 
tions were made : 

l* Whether the modern theory o&Iaw is to rest upon the 
ancient practice as to the acceptance of bills of exchange, 
according to which the acceptor was antecedently a debtor, 
or person having in his hands the funds of the drawer : or 
whether the extensive practice now established in bommeree, 
of drawing bills, to which the acceptor lends his name and 
creditor the accommodation of the drawer, has altered the 
theory of law as it is supposed to have existed formerly ; and ac- 
cordingly, whefter the acceptor becomes a debtor by and upon 
the terms of his acceptance only, as a contract then first made 
by him, without reference to any antecedent debt or debts. 

2d. What is the true construction of the contract in this 
particular case : 

3. Whether an action of debt will lie upon such contract 
or acceptance : 

The two first questions have been satisfactorily investigated 
in the proceedings before the House of Lords in this case. 

As to the last question, it was touched slightly, but passed 
without discussion. It is a question, in an abstract view, 
seemingly of little importance, but as connected with a con- 
sideration of the general principles of commercial jurispru- 
dence, as involving a controversy upon the technical rules of 
pleading, on which the issue of suits, and the fate of suitors, are 
made to depend, and peculiarly as exhibiting one among many 
examples of the progressive change of legal opinions, it is a 
question well deserving a more studious investigation than the 
opportunities of the editor will afford*. 


1 SQO. 


nows 

v. 

YOU KG# 


* This Note was printed three years ago, (Dec. 1820,) at the end of 
a pamphlet, containing a short report of the case now repotted at 
length. The editor having in that note invited the aid of persons 
better qualitied to discuss the question, the invitation lias been ac- 
cepted, without reference to the previous labours of the editor, by a 
gentleman who has published “ An Analysis df the case of Hozre v. 
Young” At the end of that analysis (sect. 3, p. 64), the author dis- 
cusses this same question, whether debt will lie upon a bill of exchange. 
To that discussion the editor refers the Profession, that it may be seen 
in what manner and degree the original argument is amplified improved, 
or varied by a different assortment^ ttye authorities and topics of dis- 
cussion. 
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To form a satisfactory opinion, it is materia!, in the first 
J place, to consider accurately the early cases upon bills of 
e^chapge and promissory notes, and to examine the grounds 
and/pasons of each decision. Upon such a review, it will 
appear that it is little more than a century since it was the 
solemn decision of an English Court of Justice, that no person 
but an actual merchant* * * § could draw a bill of exchange. 
When this notion was removed by more liberal decisions f, it 
seems to have been doubted whether an action of debt, or th- 
dfbitatus assumpsit, could lie against any of the parties JO, and 
whether, on the bill or note. Y et in some of the cases it is sug- 
gested, that indebitatus assumpsit may be maintained on the bill 
or note as a contract between the privies to it, or in their 
names, and that the bill or note may be offered in evidence % . 
Afterwards it was held in some cases that debt § , in others 
that indeb. |] assumpsit, would lie against the maker of a note 
(or drawer of a bill), where it was expressed to be for value 
received. But still the great technical objections prevailed as 
between the drawer or maker, and payee, where value 
received was not expressed upon the face of the bill or note ; 
and as between all other parties for a supposed want of privity 
of contract. 

At last, when the extension of commerce impressed upon 
the Courts the necessity of weighing the convenience of man- 
kind against technicalities, which grew out of an obsolete state 
of society, and rested, but with much inconsistency of decision, 
upon grounds which no longer existed ; when the custom of 
merchants, which is the foundation and substance of the law of 
commerce, began to be considered as a branch of the law of 
nations— a part of the law of England, and, as such, to be 

* Lutwyche’s Reports, 891, 1585. 

f Carth. 8a ; a Ventr. 29a ; Comberb. 15a ; l Shower, 135; 11 Mod. 
336. 380; Salk. 135. 

x Brown v. London, 1 Freeman, 14 ; Welch v. Craig , 1 Mod. 385; 
1 Vent. 15a ; Stra. 680 ; 8 Mod. 373; Salk. 125; la Mod. 37. In many 
of these early coses it does not appear by or against whom the action is 
brought. 

§ Morgan’s Prec. 458 ; Rumball v. Ball, 10 Mod. 38V **d Bishop v. 
Young, a Bos. & Pul. 78. 

)j Hodgdt v. Steward, Skinner, 348 ; 1 a Mod. 345 » Clarke v. Martin, 
Lord Raym. 758; la Mod. 380; a Vent. 39a. 
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recognized in our courts of justice* ; ir was held and decided, 
without much hesitation, that an action of indebitatus assumpsit 
Car money lent+> or for money paid, had, and received, by 
defendant to the use of plaintiff, might be maintained by the 
indorsee against the acceptor $ or the indorser §, and even by 
the bearer of a lost cash-note, which he fairly purchased, 
against the giver f . And, in the cases of bills and notes, that 
actions of indebitatus assumpsit were maintainable although 
the bills or notes were not expressed to be for value received **, 
although not a shilling had passed between plaintiff and de- 
fendant ft, and no evidence was given that the defendant had 
received value in the case of a bill jij:. 

To ascertain what arc the circumstances in which an action 



news 


v>~ 

rovHo. 


of debt may be maintained, what is the definition and rule 
prescribed by the text-writers, is the second object of in- 
quiry §§. 

It is reported in one case to have been held that indebitatus 
assumpsit will lie in no case but where debt lies|||j. But the 
matter is accurately defined in a book of great authority, 
where f f it is said, that “ debt lies upon every express and 
implied *** contract to pay a sum certain.” A bill of exchange, 
within the very terms of this definition and rule, is a request 
and undertaking ttf by the drawer; and when accepted, a 
contract by the acceptor for the payment of a sum certain 


♦ See the argument of Judge Buller, in Master v. Miller , 4 Term 
Rep. 343, and Pillan v. Mierop, Burr. Rep.; Tatlock v. Harris, 3T. R. 
and the several cases of bills drawn payable to the order of fictitious 
payees. See Gibson v. Minet , l II. Blac. 569; and Gibson v. Hunter , 
6. B. P. C. with the note prefixed. 

f Lord Raym. 758 ; 12 Mod. 380 ; Burr. Rep. 1 525 ; see also 6 T. R. 
123; Kessebower v. Tims, B. R. Pasch. 22 Geo. 3. 

J Tatlock v. Harris . ** White v. Ledwick, Bay ley on Bills, 16, 

§ Kessebower v. Tims. ff Ward v. Evans , 2 Lord Raym. 930. 

If Grant v. Vaughan. JJ Vere v. Lewis , 3 T. R. 182. 

§§ See this point of the argument discussed in the note to Eyre v. 
The Bank of England , ante, vol. 1 , p. 606. 

HI) Hard's case, Salk, 23 ; and qtuere, Whether the terms of the pro- 
position are not convertible ? 

Iff Com. Bjig. tit. Debt, A. 8. 

*** Ibid. A. 9. Collis v, Emett, H. Black. 321. 
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absolutely, in money only* * * § and in specie f. It is a mercantile 
contract entered into by the acceptor, and not as a mere 
’guarantee. On this ground a distinction is made between the 
original acceptor of a bill, and a second acceptor, to guarantee 
the credit of the first, which has been held to be a collateral 
undertaking that the bill shall be paid, ahd requires a special 
declaration 

That the acceptance is an express, or at least an implied, con- 
tract by the acceptor , to pay a sum certain, is assumed by all 
the Judges and the Lord Chancellor in their arguments $ upon 
the case now reported, and may be proved, if requisite, by a 
multitude of preceding authorities. The question as to privity 
of contract, or the communication of the rights and benefit of 
the contract between the original and adopted parties to a 
bill of exchange, must also depend upon the principles of com- 
mercial law, as applicable to instruments of a negotiable na- 
ture. It is almost, if not altogether, identical with the ques- 
tion, whether the acceptor incurs an assignable debt by his 
acceptance, or what is the nature of his contract. In theory, 
a bill of exchange is an assignment to the payee of a debt due 
from the acceptor to the drawer. The acceptance imports 
either that the acceptor is a debtor, or that he holds effects of 
the drawer ||. Acceptance of a bill imports, and is primd fade 
evidence, that the acceptor has effects of the drawer in his 
hands ^f ; it is an admission of effects. The acceptor by his 
acceptance gives faith to the bill ; and the holder, giving credit 
to the fact, pays the value on receiving the bill **. Giving a 
bill is an assignment ft , or appropriation ft of so much property, 
which becomes money had and received tj the use of the holder. 

* Martin v. Chantry , Stra. 1 ley on Bills., p. 4. 

f Anon. Bull. N. Pri. 172. ' ? 

J Jackson v. Hudson, 2 Camp. NIP. C. 44. 

§ See the arguments passim, and p. 37, the opinion of Wood, B. 

|| Diet, ot Eyre, C. B. in Gibson v. Mmct, ] II. Blac. p. 602. It 
may be accepted for honour, but the law in that case unplies the same 
obligation. 

If Master v. Millti, 4 T It. 339. 

** Burr. Rep. 1675, (</y.) per Aston, J. 

ft Grant v. Vaughan, Bun. per Yates, J. 

JJ Tatloik v. Harris, 3 T. R. 182. 
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The Act of drawing a bill implies an undertaking to the payee/ 
and every other person to whom the bill may afterwards be 
transferred, that the drawee will undertake in writing (or bind 
himself by a promise) to pay, and will pay, when due, the 
sum, &c. * The acceptance is evidence in an action by the 
holder against the acceptor, that he has received value f from 
the drawer. 
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Such are the doctrines of law as to the obligation of the 
acceptor, and the relation between him and the holder con- 
sidered as payee; doctrines promulgated by judges of various 
learning, and the highest celebrity in municipal as well as com- 
mercial jurisprudence. Upon equal authority is founded the 
doctrine as to the relation of other parties in a bill of exchange. 
Every indorser is in contemplation of law a new drawer 
And as between indorsee and indorser, though neither of them 
are actual parties to the original contract, and the whole trans- 
action amounts to no more than money or other consideration 
passing from the one, and the writing a name by the other, 
yet this constitutes a mercantile privity, which is recognized by 
municipal courts, and becomes the foundatian of the remedies 
which they administer in favour of the indorsee against the in- 
dorser §, as well as the acceptor and drawer of the bill. The 
action in such cases may be either upon the bill as negotiable 
by the custom of merchants, or an indebitatus assumpsit (which 
is in the nature of an action of debt) ||, for money lent, &c., and 
the bill, with its acceptance or indorsement, may be given in 
evidence. But essentially, in both cases, the custom of mer- 
chants is the true principle of the remedy and foundation of 
the action. The distinction sounds more in name than in sub- 
stance ^f. For upon what ground but the custom of merchants 
can the bill be offered in evidence of money paid as between 


* Bay ley on Bills, p. 24. f Vert v. Lewis. 

I Smallwood v. Vejmon, Stra. Rep. 478 ; see Bay ley on Bills, 47- 
§ Kessebower v. Tims , q ud suprd, || Vide ante, p. 519, note ||j|. 

If It was upon a question of this kind that Lord Chief Justice Holt 
fell into a dispute with the mercantile interest in the City, as to the 
manner of declaring upon a promissory note before the statute of Anne, 
as upon a specialty by the custom of merchants, which he said was 
mere obstinacy, as there was so easy a method by indeb. assumpsit for 
money lent. See 2 Lord Raym. 758, and Burr. 1525, post. P* 5 3 5* 
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indorsee add indorser, or acceptor. If there is other evidence 
of a consideration, the proof of the bill is superflous. 

' How far the rigid maxims of municipal law have bent to* the 
necessities of human intercourse appears by the doctrine, no 
longer disputed, that a bill of exchange, although it be a mere 
chose in action, yet the common mercantile transfer of it by 
writing a name, or even by simple delivery, is sufficient to vest 
the legal as well as the equitable interest in the indorsee or 
delivcrec, and entitles him to sue thereon in his own name *. 

This principle of decision has been extended beyond the cases 
of negotiable instruments. For where a respondentia bond had 
been given, on which the obligee had made a special indorse- 
ment to facilitate assignment, upon an action by att-assignee of 
the bond, De Grey, C. J. held, that “ the defendant had pro- 
“ mised to pay any person who should become entitled to the 
•* money and there was a verdict for the plaintiff t. 

Upon the strength of these authorities an opinion might, 
perhaps, without presumption, be hazarded ; that all the parties, 
original and derivative, to the negotiable mercantile instru. 
ment called a bill of exchange, are equally, by, creation or by 
adoption, parties to the contract which is, expressly as to 
some, and by implication at least as to all, for the payment of 
a sum certain. 

If so, the circumstances here concur, which, according to 
the definition J of Chief Baron Comyns, are requisite to sup- 
port an action of debt. 

I i is indeed stated, in a subsequent head of the Digest, that 
'i 11 ^debtwill not§ lie agaiust the acceptor of a bill of exchange/' 
• ^But this 'doctrine seems to be contradicted by the principle of 
the rule before stated, and is asserted upon the authority of 
fa case || which was decided in the infancy of commerce, at a 
time when it was supposed, and seriously adjudged, that*no 
person but an actual merchant ^f could draw a bill of ex- 


* See Chitty on Bills, p. 6. 

f Fenner v. Mears, Black. Rep. 1272. As to the authority of this 
case, see the observations of Lord Kenyon, in Johnson v. Collings r 
1 East, 98. 

J' Com. Dig. qua. sup. || Anon. Hardres, 4 ^ 5 - 

§Td. ibid. B. If Lutw. 891, 1585. 
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change — when it was held, that the bill must import to be for 
value received ; that indebitatus assumpsit would not lie against 
the acceptor, and that the acceptor was liable only as a surety, 
and not as a principal debtor. 

The revolution which has now taken place in judicial 
opinions, and the liberal doctrines upon this subject, which are 
now become settled principles of law, and applied daily in 
practice, seem to confirm the supposition, that there is, accord- 
ing to the law-merchant, which is a part of the law of Eng- 
land-, an implied privity of*contract between all the parties to 
a bill, primitive and derivative, or adoptive *. 

In all cases of the transfer of negotiable instruments the 
question seqtps to be, whether the instrument itself is not by 
the law-merchant primd Jacie or presumptive evidence of a 
consideration passing from Rand to hand as the bill passes, but 
liable to be rebutted by evidence on the general issue, or 
special plea, that the holder gave no consideration. 

An abstract pf some of the principal cases cited in the fore- 
going note are here subjoined, with observations upon some 
later authorities which appear to bear upon the question of 
privity. 

In Anon. Hardr. 485, held, that the payee cannot maintain 
debt against the acceptor, and it was said in that case, that the 
promises of the acceptor no more create a duty than a promise 
by a stranger to pay, &c. if the creditor will forbear. Upon 
the clear distinction between the acceptor of a bill, anej^a mere 
guarantee, see Jackson v. Hudson , 2 Camp. 447 * 

In Welch v. Craig, Stra. 680. 8 Mod. 373, held, that debt will 
not lie upon a note. But it does not appear who was the 
defendant in th% action. 

In Morgan’s Precedents, 458, is an entry of a declaration in 
debt by administratrix of payee of note against the maker. 

In Ilumball v. BaU, 10 Mod. 38, action of debt brought on 
a note, by payee against maker, and held good. 

InBro'wnv. London, 1 Freeman, 24; 1 Mod. 285 ; 1 Ventr.152, 
held that indeb. assumpsit would not lie against the acceptor of 
a bill ; but Twisden, J. doubted. The ground of this decision is 

* See Simmons v. Farminter, l Wils. 185 ; Co. Litt. 172. 
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said in Lev. 298, to have been, because the custom was not set 
out in the count. 

In Skinner, 346, it is said that indeb. assumpsit (or debt, qul) 
will only lie against the drawer upon a bill importing to have 
been given for value received. 

In Salk. 23, it was held tha^tWei. assumpsit will lie in no case 
but where debt lies : That itHfeb. assumpsit (and therefore, semb. 
debt *) lies against the drtfftrer, though not against the acceptor, 
of a bill of exchange. The reason for this decision is given in 
Skinner, 346, namely, “ for the a^arent consideration.” See 
Vet e v. Lewis, infra. ^ 

In Salk. 125, and 1 2 Mod. 37, it is given as general doctrine, 
that indeb. ass. will not lie on a bill of exchang e^ ap it is said, 
“ for want of consideration, as it is but evidence of a promise 
“ to pay, which is but a nudu&paclum.” But it is to be 
observed, that the action was by the indorsee against the 
drawer, and in the last resolution of the judges, as given both 
in Salkeld and 12 Mod. it is said, thaL£‘ the action should have 
been special on the bill, or a general mdeb. ass. for money re- 
ceived to his (the indorsee’s) use. See Cart$fc v. Palmer, 
1 2 Mod. 380, a case before the statute of Anre, where, upon 
a motion in arrest of judgment, a declaration upon a note on 
the custom, &c. as if it had been a bill, was held bad. But 
Holt, C. J. said, it might have been taken as evidence of money 
lent. In Nicholson v. Sedgwick, Ld. Raym. 180, the action 
(and verdict for plaintiff) being upon a note pnydtte to bearer, 
the judgment was arrested on the ground of warn, of privity ; 
but it tgpa said the plaintiff might, have maintained the action 
in the name of the payee, or if it had been payable to order, 
the (immediate) indorsee might have brought an action against 
the maker. And it was said to have been resolved in Hodges v. 
Steward, that the indorsement to the bearegpbinds the party 
who immediately indorses to him. In 1 2 Mod. 345, it is held 
that the first indorser (payee) striking out the names of all thp 
indorsees of a bill, purporting to have been for value received, 
may maintain indeb. assumpsit against the drawer. In that 
action. Holt, C. J. is reported to havasaid, the action will lie, 
for the bill was given as a security for money lent, and without 


* Vide ante, p. 519, note ||||. 
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ddubt it was a debt ; and the court, it is said, resolved it was 
a plain debt, and that one might bring debt, or indeb. ass. 
upon a bill of exchange^ because it is in the nature of a 
security. 

In 12 Mod. 380 ; and in Burr. Rep. 1525, it is laid down as 
indisputable, that indeb. ass. forgponey lent will lie upon a note. 
See also Smith v. Kendall, 6 T. ♦. 123. In Clerke v. Martin, 
Ld. Raym. 758, the action being uf&n a note payable to plain- 
tiff or order; one count of the declaration was upon indeb. ass* 
for money lent, and anothU upon the custom, as on a bill of 
exchange. The defendant plef&ed non assumpsit, and the 
jury gave a general verdict for the plaintiff with entire damages. 
Upon mo^9 in arrest of judgment, Holt, C. J. was “ totis 
“ viribus ajgainst the action,” He said, “ that such actions 
“ were innovations upon uTC common-law That “ it wits a 
“ new sort of specialty invented in Lombard-street, which 
“ attempted, in these matters of bills of exchange, to give laws 
“ to Westminster Hai y? That the continuing to declare upon 
“ these notes, on the custom of merchants proceeded from ob- 
“ stinacy, M he* had expressed his opinion against them, and 
“ since there* was so easy a method, as to declare upon a 
“ general indeb. ass. for money lent. But as the damages 
“ were given generally, it could not be intended that they were 
“ given on the count of indeb. ass.” And judgment was 
accordingly arrested. 

So in v. Vaughan, Burr. 1516, it was held that an 

action for money had and received may be maintained by the 
bearer against the giver of a cash-note upon a banlfl||, made 
payable “ to ship Fortune, or bearer.” 

In Tatlock v.' Harris, 3 T. R. 174, the indorsee of a bill 
recovered against the acceptor upon counts for money had and 
received, and nf|pey paid. 

In Vere v. Lewis, 3 T. R. 183, the indorsee of a bill recovered 
.upon the money-counts against the acceptor, although there 
was no evidence that he had received value for the bill. The 
Court said the acceptance was evidence that he had received value 
from the drawers 

In Ketsebawer v. Tims *B. R. Pasch. 22 6. 3, it was held that 
the indorsee of a note might maintain indeb. ass. for money lent 
against the indorser. 
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In Bishop V. Young, 2 B. St P. 78, (a decision by the present 
J Lord-Chancellor, whetffC. Ji of the C. P.) an action of debt by 
the payee against the maker of a promissory note, expressed to 
be for value received, was upon demurrer held maintainable. 
'What'the decision might have been as between other parties, 
the Chief Justice said he woijkP not express. 

U 1 ! 1 " 1 '■ 1 

The case of Barlow v. Bishop , 1 East, 43s, has been supposed 
(Cliitty, 470,) to establish &jrule$lhat the plaintiff can in no 
case recover under the mon!y|feounts, unless money has actually 
been received by the party sued, and for the use of the plaintiff. 
But in that case the plaintiff had received the nofj?jby indorse- 
ment from a married woman, an d -h e had therefor^no title or 
interest in the note ; which courarbe no evidence for him of 
any thing. 

If, (as Lord Kenyon observed in that case,) the indfifsement 
had “ been in the name of the hu &fr id, it might have been 
“ available'’ as a note indorsed, or as evidence of a . consideration 
to the maker. But the indorsement being in Bjr'q wn name (as 
the Judge observed) “ it was impossible to sajrfhat she could 
pass away the interest of her husband by it or, (it might be 
added,) that the plaintiff could make use of that which belonged 
to another, as evidence of a demand made by him against the 
defendant, who might have been sued a second time upon the 
same demand by the husband, when he had recgl&red posses- 
sion of the note. It is indeed observed by therC. J. as re- 
ported^fc the end of the case, “ that the plaintiff could not 
“ recover on the money counts, as no money passed between 
“ the parties/' But if the maker of a negotiable note incurs 
the same responsibility to the holder as the acceptor of a 
bill, quaere, how this extrajudicial dictugjjpl reconcileable 
with the decision in Vere v. Lewis, ante, p. 525? 

In Waynum v. Bend, 1 Camp. 1 74, the action was by an 
indorsee against the maker of a promissory note, made pt^r. 
able to T. or bearer. An indorsement being stated in the 
declaration. Lord Ellenborough sjL thl^fthough unneces- 
sary, yet as an indorsement was stared in the count, on the 
note, it must be proved ; and that the plaintiff could not re- 
codlr on the money-counts, as he was not an original party 
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to the billy and there was, no evidence of any value received by 
the defendant from him; but! a w^peagibeing afterwardsfound '■ 
to prove .the indorsement, there was a verdict for die plaintiff 
on the count on the note. This case, it must be observed, 
contains no more than a dictotm St nisi prius, and that the 
note was made payable to helm ; in which case the courts, 
as in actions brought upon bankHe cheques and cash-notes, for 
obvious reasons, and upon the sarfm^rincijjle, require proof of 
a consideration paid by the holder. At the end of the case of 
IVaynatn v. Bend, three ^thoritkis. on the point in question, 
are cited in a note subjoined raSpc reporter; Johnson v. Col- 
lings, l East, 98 ; Whitewell v. Bennett , 3 B. & P. 559 ; Houle v. 
Baxter, 3|I$j|8t, 177 ; but without any remarks upon the case, 
or £he application of the authorities. 

In Johnson v. CoUings^jjgk decision was, that a promi^l to 
accept afaiill before it was drawn was not in law an acceptance. 
And. a&fit could not support the count on the acceptance of 
the bill, so being no a efjfep tance it could be no evidence in sup- 
port of the^general counts for money had, &c. Lord Kenyon 
^merely saiffs^tiJ the other counts, that there was no evidence 
to support theih. 

In fVhitetoell v. Bennett, the bill produced in evidence varied 
from that stated in the declaration. A banker’s check had 
been given for the amount by the acceptor to the payee post 
dated, for the purpose of preventing the receipt of the money, 
until it sl}$|&l be ascertained, whether a bill of the drawer, in 
the handrof the acceptor, would be paid. The presumption 
of law in support of the money- counts arising fratt^the ac- 
ceptance of the bill, was rebutted by the circumstanrc of post 
dating the check, by a conversation which took place at the 
time of the acceptance, and other circumstances ; and it was 
expreply fo uj^jfay the verdict that the defendant, at the time 
when accepted the bill, had no effects in his hands. 

In Houle v. Baxter, 3 East, 177, a bill being made payable 
£0 the order of the drawer, and indorsed by him, the plaintiff, 
in order to give additional credit to the bill, without the 
privity of the flficndadb, the acceptor, indorsed it upon the 
request of the drawe^ffiid re-delivered it to him. The de- 
fendant having become bankrupt before the bill became* due, 
and the pjapitiff being obliged to pay the amount to the in* 
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dorsee, the Court held, that he was not a surety , because he 
incurred no liability at - the request of the defendant, and as 
his demand was upon the bill, which he might have proved 
under the commission it was discharged by the certificate. 
The question turned wholly ugpn the nature of the collateral 
contract upon the bill itself, whether considered as a mercan- 
tile instrument, or as evidendO of money paid and received. If 
the plaintiff could have twfert considered as a party to the in- 
strument, according to the custom of the merchants, the de- 
mand was barred by the cprrifirntrigtj, 

' ilHjfr.li' i , 

Since the decision of this case on appeal, an alphas been 
passed (1 & 2 Geo. IV.' c. 78), rqgj^ng, that the practice and 
understanding among merchants was contrary to this decision ; 
and enacting, that an acceptance made payable at a fyfmker’s, 
without further expression, shall be deemed a general* accept- 
ance ; but if it is expressed to be pij^ble at a banker’s, or 
other place only , that it shall be deemed a <^uali|ied accept- 
ance, and the acceptor shall not be liable tO^ pay the bill, 
except in default of payment on demand at fhe banker’s or 
other place. 
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SCOTLAND. 

AN APPEAL TROM COUI?T OF SESSION. 

Cr\igdallik and others^ - Appellants . 

Airman and others ^ RespoJidenls . 

In tlie year 1736, a meeting-house was built by contii- 
butions of materials, mahey and labour, and collections 
at the church door, of personjj^rofessmg the principles 
of those who seceded at thm, tune from the Chinch of 
Scotland. The meeting-house, and the giound on 
which it teas built, were vested in certain prisons, 
as trustees for the us^pf the society, and managers 
of the house of public worship for the Associate Con- 
gregation of Perth. 

A schism took place in 1796 among the membcis of this 
religious community* and several of the numbers, in- 
cluding the representatives of some of the tiustees, to 
whom the le|*al right of propeity had devolved, se- 
parated themselves from the lest of the community, 
and absolved themselves from tile authoufy of the 
Associate Synod, which was the constituted authority 
foi the gov eminent of the community. This separation 
took place on grounds of alleged difference of opinion, 
on a question as to the power ot the civil magisti ites 
in religious concerns, which the Court ot Session pio- 
nounced to be unintelligible. 

Held, that m a case where it was difficult to a&eertain 
who were the legal owners, as representatives of the 
contributors, the use of the meeting-house belongs to 
those who adheie to the religious principles of those 
by whom it was erected ; and those who had sepaiatetl 
themselves ijbm the Associate Synod, and declined 
their jurisdiction, were' held to have forfeited then 
right to the propeity: although it had been judicially 
declared that tlieie was no intelligible ddfeienee of 
opinion between them and the adherents of the Synod. 


The question in this case arose upon a dispute > V U — 

between the memberdtof a congregation of seceders <haigdaih 

AIKMAN 
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from the church of Scotland, respecting the right to 
the u£e.df a meeting-house^ built by contribution 
soon after the time of the secession, (1731,) on a 
piece^f ground which; was disponed to certain per- 
sons, who declared that , they held the ground, and 
buildings to be crect^dpln trust for- the use of the 
Society and Madfegerllflf the house of public worship, 
for the Associate Congregation of Perth. This was 
one of the bodies whictesecdaed from the church of 
Scotland, in 1731, upon we question of patronage or 
appointment to vacant churches. The Secedcrs gene- 
rally, and this congrcgatio^in particular, adhered 
to the doctrines and discipline of the church of 
Scotland. These consisted of the confession of 
faith, the larger and shorter^ gatccliisms, certain 
propositions respecting church government, the or- 
dination of ministers, and the directojcjr of worship, 
which had been agreed upon by the assembly of 
divines, at Westminster, soon after the revolution of 
1688, approved of by the general assembly of the 
church of Scotland, and established by the fifth act of 
the second session of the first parliament <*£ , William 

. j yr -jp* 

and Mary. The church government then established 
was, tiiy Kirk session*, presbyteries, synods, and 


* Originally, by stat. 1597. By act 1606 Episcopacy was 
restored; Presbytery again 1638; Episcopacy again 166*2 ; 
and, finally, Presbytery by stat. 1689. Th^^ftirk Session is 
composed of the clergyman of the parish, and of certain per- 
sons called elders, selected from the congregation of each 
parish, and ordained by a clergyman. This is the ^lowest 
court in the church, having jurisdiction ij^s piritual matters 
only oyer its own parish. ||lf 

4 Presbytery is composed of the clergymen of a district, 
together with one elder from each of the Kirk Sessions within 
that district. This is the court ne^l* above the I£irk Session, 
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general assemblies, all which, except the last, were imp. 
preserved by the Seceders. caaicdm.,..* 

In the confession of faith annexed to this act, *’• 
one of the articles is in the following words: “The 
“ civil magistrate may not ^assume to himself the 
“ administration of the word aild sacraments, or the 
“ power of the keys of the kingdom of heaven ; yet 


A 1 K M A*N , 


“ he hath authority, atp it is his duty to take order, 
“ that unity and peace be preserved in the church j 
“ that the truth of God be kept pure and entire ; 
that all blasphemies and heresies be suppressed ; 
all corruptions and abuses in worship and disci- 
pline prevented or reformed ; and all the ordi- 
nances of God duly settled, administered, and 
observed : for the better effecting whereof, he hath 
power to call synods, to be present at them, and 
provide that 'whatsoever is transacted in them be 
“ according to the mind of God.” 

The national covenant of Scotland, and the solemn 
league and covenant of the three nations, which had 
been adopted by the first assembly of the church, 
were adopted also by the Seceders. These, as the 
standard principles of religious doctrine and disci- 
pline in their church, were recognized by the Seceders 
in their “ act, declaration and testimony for the 
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exercising jurisdiction over the district from which the mem- 
bers are selected. 

A Synod is formed by the union of a certain number of 
Presbyteries, nver which its jurisdiction extends. 

The General Assembly is composed of representatives from 
all the different F&sbyte$tes, from the Universities and the 
Royal Burghs. This is the supreme ecclesiastical court. Its 
power extends over the whole kingdom in all ecclesiastical 
subjects, and there is no appeal against its judgments. 
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“ doctrine, worship, discipline and government of 
“ the church of Scotland, issued at Perth in the 
“ year 1736 and by a formula or series of inter- 
rogatories, which were proposed to persons desirous 
to become members of the church of the Seceders, 
and to which their, assent was required. By the 
second question of the formula, the candidate for 
admission was interrogated,^#* whether he sincerely 
“ owned and believed the whole doctrines contained 
“ in the confession of faith r” The fourth question 
** was in these words : Do you acknowledge the per- 
“ pctual obligation of the national covenant of Scot- 
“ land, particularly as explained in 1 638, to abjure 
“ prelacy, and the five articles of Perth, and of the 
“ solemn league and covenant ? And do you ac- 
“ knowledge that public covenanting is a moral duty 
“ under the New Testament dispensation, to be per- 
“ formed, when God, in his providence, calls for it?” 

In the year 1795, upon the petition of a member 
of the Associate Synod, a committee was appointed to 
review the questions in the formula, and to bring 
in an overture (the heads of an act) for uniting the 
members in their sentiments, respecting the power 
ascribed in the confession of faith to the civil magi* 
stratc in matters of religion, and respecting the 
nature of the obligation of the national covenants 
upon posterity ; in the mean time, allowing presby- 
teries to exercise forbearance as to licence and ordina- 
tion, with respect to the articles in question. After 
a report had been made by the committee, proposing 
an act of forbearance, and various meetings and 
discussions upon the subject, that measure was 
abandoned. 
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At a meeting of the session, on the 13th of April 1020. 
1707, a petition, on behalf of those who maintained 

. . CKAIGDtLI.Xl 

the principles of the appellants, was presented against v. 
any alteration in the substance of the formula; but A,kMAN * 
assenting, for the sake of peace, to prefatory explana- 
tion, as the following passage in the petition imports. 

44 At the same time, as certain expressions in the 
44 said formula, or in oth6tf ecclesiastical standards, and 
44 our national covenants, have been understood by 
44 some as favouring persecution for conscience sake, 

44 and ascribing an exorbitant power of religious in- 
“ terference to the civil magistrate ; we are far from 
44 wishing the synod to request, from any candidate, 

44 his licence or ordination, or approbation of any 
“ such principles of which we disapprove ; and, as 
44 there is a diversity of opinion anent the obligation 
44 of our covenants, national and solemn league, we 
44 consider them as binding on posterity only, so far 
44 as these covenants respect a solemn engagement of 
44 adherence unto all the truths and ordinances of 
44 the Lord Jesus Christ, as contained in our confes- 
44 sion and catechisms. If the prefixing an expliea- 
44 tion of this nature to the old formula would satisfy 
44 our brethren, who object to said formula, we will 
44 agree thereto.” 

At a meeting of the synod, in April 1797, a reso- 
lution passed by a majority of voices, adopting the 
following preamble (as an explanation) to the for- 
mula : 44 Whereas some parts of the standard books 
“ of this synod have been interpreted as favouring 
44 compulsory measures in religion, the synod hereby 
44 declare, that they do not require an approbation 
of any such principle, from any candidate for 
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“.licence or ordination : And whereas a controversy 

has arisen among us respecting the nature and 
“ kind of the obligation of our solemn covenants on 
«« posterity, whether it be entirely of the same kind 
“ upon us as upon our ancestors, who swore them j 
“ the synod hereby declare, that while they hold the 
“ obligation of our covenants upon posterity, they 
«« do not interfere with that* 1 ' controversy which hath 
“ arisen respecting the nature and kind of it, and 
“ recommend to all the members to suppress that 
“ controversy, as tending to gender strife rather than 
“ godly edifying.** 

Against the adoption of this preamble various peti- 
tions were presented to the synod, which, having 
been considered and rejected, the measure was finally 
approved, and the preamble retained, by a resolution 
of the synod in 1799. < 

This resolution was followed by a protest and de- 
clinature on the part of several ministers. In one 
of these, after reciting the points in dispute, his 
opinions upon the subject, and the measures adopted 
by the majority of the synod, the minister, “ in his 
“ own name, and in the name of all the members of 
“ the congregation who should adhere to him, pro- 
“ tests against the proceedings of the synod, relative 
“ to. See. and, until the preamble should be removed, 
“ declines the authority and jurisdiction of the as- 
“ sociatcd burgher synod, and of all presbyteries 
“ subordinate to it,” &c. 

In consequence of this protest and declinature, the 
synod declared the minister, protesting, to be no 
longer a member of their body, and excluded him 
from the pulpit of their meeting-house, where he 
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had been accustomed to preach. Hereupon a com- ia^o. 
plaint was preferred to the sheriff, and afterwards an ' v ’ 

1 , - . . - . CRAIGDAl.I.IR 

action was brought m the court or session by the v. 
appellants, “ to have it declared, that the meeting- AIKM * N - 
“ house, &c. belonged to them, &c. as adhering to 
“ the original principles of the secession, and whose 
“ ancestors contributed to the purchase,” &c. A 
counter-action was raised by the respondents, to have 
it declared that the parties (protesting and declining 
the jurisdiction of the synod) had lost all interest 
in the subjects. These actions being conjoined, the 
court, by an interlocutor, dated the i st of February 
1 804, found, “ that the property of the subjects in 
“ question is held in trust for a society of persons 
“ who contributed their money, either by specific 
“ subscriptions, or by contribution at the church 
“ doors, for purchasing the ground, and building, 

“ repairing, and upholding the house or houses 
“ thereon, or of paying off the debt contracted for 
“ these purposes, such persons alxcays by them selves , 

“ or along with others , joining with them, forming 
“ a congregation of Christians continuing in com - 
“ munion with and sulject to the ecclesiastical disci- 
“ pline of a body of dissenting proteslanls , calling 
**■ themseVves * the Associate "Presbytery and Synod 
“ of Burgher Seceders ;* and remit to the* lord 
“ ordinary to proceed accordingly.” 

Against this judgment an appeal was presented to the 
House of Lords, which was argued in the year 1813, 
when, after a long hearing : The Lords, by their 
judgment, found, “as matter of fact, sufficiently esta- 
“ Wished by proof, that the ground and buildings iri 
“ question, were purchased and erected with intent 

003 
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1Q20. “ that the same should be used and enjoyed for the 

craigdallie “ purpose of religious worship, bya number of persons 
*• “ agreeing at the time in their religious opinions and 

AIK MAN. O n ° * 

“ persuasions, and therefore intending to continue in 
“ communion with each other ; and that the society 
“ of such persons acceded to a body, termed in the 
“ pleadings, ‘ The Associate Synod ;* and find, that 
“ it does not expressly appear as matter of fact, for 
“ what purpose it was intended at the time' such 
“ purchase and erections were made, or at the time 
“ such accession took place, that the ground and 
“ buildings should be used and enjoyed, in case the 
“ whole body of persons using and enjoying the 
“ same should change their religious principles and 
“ persuasions ; or, if in consequence of the adherence 
of some such persons to their original religious 
“ principles and persuasions, and the non-adherence 
“ of others of them thereto, such persons should 
“ cease to agree in their original principles and per- 
41 suasions, and should cease to continue in commu- 
“ nion with each other, and should cease, either as to 
“ the whole body, or as to any part of the members 
“ composing*the same, to adhere to the body, termed 
** in the pleadings, ‘ The Associate Synod >’ and it 
“ is therefore ordered and adjudged, that, with these 
“ findings, the cause be remitted back to the Court of 
“ Session in Scotland, to review all the interlocutors 
“ complained of in the said appeal ; and upon such 
“ review, to do therein what shall appear to them to 
“ be meet and just.*’ 

In prosecution of this judgment, the appellants 
presented a petition to the First Division of the Court 
of Session, praying them to apply the remit $ and 
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after some steps of procedure, unnecessary to be here tsao. 

, detailed, having appointed the appellants to give in CRAlcnALLlt . 
a condescendence, stating the facts and circumstances v - 
they might consider necessary to be investigated, with 
a view to the application of the remit, a condescend- 
ence was accordingly lodged j and that being fol- 
lowed by answers, replies, and duplies, the Court, 
on advising the whole cause, pronounced the follow- 
ing interlocutor : 

“ The Lords having resumed consideration of this amFeb. 1815. 

„ . . , . interlocutor <>t 

'* petition, with condescendence, answers, replies, the Court <>t 
“ duplies, and whole cause, find, that the pursuers, pcaledVroiu. 

“ James Craigdallie and others, have failed to con- 
** descend upon any acts done, or opinions professed 
“ by the associate synod, or by the defenders, 

“ Jedidiah Aikman and others, from which this 
“ Court, as far as they are capable of understand- 
“ ing the subject, can infer, much less find, that 
“ the said defenders have deviated from the original 
“ principles and standards of the associate preshy - 
** tery and synod. Farther find, that the pursuers 
“ have failed in rendering intelligible to the Court, 

“ on what ground it is that they alter, that there 
** does at this moment exist any real difference 
“ between their principles and those of the defend- 
“ ers ; for the Lords further find, that the act of 
“ forbearance, as it is termed, on which the pursuers 
“ found, as proving the apostacy of the defenders 
“ from the original principles of tlie secession, and 
“ the new formula, were never adopted by the de- 
** fenders, but were either" rejected or dismissed as 
** inexpedient ; and that the preamble to the formula, 

** which was adopted by the associate synod in the 

004 
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“year 17971 is substantially and almost verbatim 
“ the same, as the explication which the pursuers 
“ proposed in their petition of the 13th April 1797, 
“ to be prefixed to ihe formula ; and to which, 
“if it would have satisfied their brethren, they 
“ declared that they were willing to agree; there- 
“ fore, on the whole, find it to be unnecessary 
“ now to enter into any of the inquiries ordered by 
“ the House of Lords, under the supposition, that 
“ the defenders had departed from the original 
“ standards and principles of the association, and that 
“ the pursuers must be considered merely as so many 
“ individuals, who have thought proper voluntarily to 
“ separate themselves from the congregation to which 
“ they belonged, without any assignable cause, and 
“ without any fault on the part of the defenders, 
“ and, therefore, have no right to disturb the de- 
“ fenders in the possession of the place of worship 
“ originally built for the profession of principles 
“ from which the pursuers have not shown that the 
“ defenders have deviated ; therefore, sustain the 
“ defences, and assoilzie ; and in the counter-action 
“ of declarato^ at the instance of the defenders 
“ Jedidiah Aikman and others, decern and declare 
“ in terms of the libel ; but find no expences due to 
“ either party.” 

The appellants, conceiving themselves to be ag- 
grieved by this interlocutor, again appealed to the 
House of Lords. 


10 18*0 y> ^ ie Chancellor * — There is a cause which 

has been repeatedly before the House, and one of the 
most difficult and distressing which I ever met with ; 
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I mean the cause of Craigdallie v. Aikman. This 
arose in a controversy, which seems to have very much 
engaged the feelings of the different parties. The 
question was, who were entitledto the use of a chapel, 
which had been built, partly by previous subscrip- 
tion, partly by money received at the doors of 
the chapel after it was built, and partly by money 
subscribed in several different ways ? The history 
of the case may be stated without going at great 
length into the transactions. There having been 
a secession from the established church of Scotland, 
a question arose between these parties,' who are 
seceders, whether this chapel, which had been 
erected for the use of one particular class of seceders 
from the established church, belonged to the one 
party or the other ? And this suit was instituted 
for the purpose of having it determined, to whom 
the property in this chapel belonged, or rather who 
were to have the use of it j because the origin of 
the chapel, and the manner in which it was pur- 
chased, left it one of the most difficult things in 
the world to determine where the property vested. * 
When this matter was formerly befoi^ the House, 
we acted upon this principle, that if we could find 
out what were the religious principles of those who 
originally attended the chapel, we should hold the 
building appropriated to the use of persons who 
adhere to the same religious principles j and in that 
view, it became necessary to determine whether any, 
and if so, which of the persons, who were contending 
for the use o'f this place of worship, adhered to or had 
ceased to adhere to those which were originally 
the religious principles which led to the establish- 
ment of this place of worship, with a view to deter- 
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mine what was to be done if the right principle was 
to appropriate the building to those who continued 
to hold those religious principles, and were in commu- 
nion with those who did so. By the judgment of the 
House in 1813, it is found that the ground and 
buildings in question were purchased and erected, 
with intent that the same should be used and em- 


ployed for the purposes of religious worship, by a 
number of persons agreeing at the time in their 
religious opinions and persuasions, and therefore 
intending to continue in communion with each 
other ; and that the society of such persons acceded 
to a body, termed in the pleadings “ the Associate 
Synod : ” That it does not expressly appear as matter 
of fact, for what purposes it was intended, at the 
time such purchase and erections were made, or at 
the time such accession took place, that the said 
grpund and buildings should be used and enjoyed, 
in case the whole body of persons using and enjoying 
the same should change their religious principles and 
persuasions; or if, in consequence of the adherence 
of some of s|ich persons to their original religious 
principles add persuasions, and the non-adherence 
of others of them thereto, such persons should cease 
to agree in their religious principles and persuasions, 
and should cease to continue in communion with 


each other, and should cease either as the whole body, 
or as to any part of the members composing the 
same, to adhere to the body termed in the pleadings, 
** the Associate Synod/* By this judgment it 
was intended, that the congregation originally, if 
I may so represent them, were persons who adhered 
to the doctrines of what is known in Scotland by 
the name of the Associate Synod. This place for 
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religious worship being built by the contributions of *««>• 
a great many persons, adhering to the doctrines of 

® . - o . CRAtODAIXW 

the Associate Synod. If the whole body of those v. 
who now frequent the place, Yio longer adhered to A,KMAN * 
the doctrines held by the Associate Synod, then it 
became a question for whom, at present, this build- 
ing should be held in trust, which was purchased 
by money originally subscribed by those who held 
the opinion of that, synod. The question then 
would be, whether any of the members now desiring 
to have the use of this place of religious worship, 
could be considered as entitled to the use of a 
building purchased by persons adhering to those 
religious opinions ? And supposing that there is a 
division of religious opinions in the persons at present 
wishing to enjoy this building, the question then 
would be, which of them adhered to the opinions 
of those who had built the place of worship, and 
which of them differed from those opinions ? Those 
who still adhered to those religious principles being 
more properly to be considered as the cestui que 
trusts of those who held this placenf worship in 
trust, than those who have departed altogether 
from the religious principles of those who founded 
this place, if I may so express it. 

I cannot read this judgment of the House without 
your perceiving, that the House felt infinite difficulty 
how to proceed with a case so very singularly cir- 
cumstanced as this was; but, however, it was 
remitted to the Court of Session : and being remit- 
ted to the Court of Session, the appellants presented 
a petition to the First Division of the Court, praying 
their Lordships to review the interlocutors having 
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regard to the proceedings of this House; and in the 
mean time, to find that the petitioners, and those 
who adhered to them, should have 'exclusive pos- 
session of the meeting-house in question ; or, at all 
events, to find that they were entitled to possession 
for the forenoon, and for the afternoon and evening 
of each Sunday, alternately ; or to grant to the peti- 
tioners such other relief in the premises 'as the 
Court should think fit. The Court, however, found 
itself under the same difficulty as this House, in 
orde&yto know what it should decree; and accord- 
inglypthey appointed the appellants to lodge a 
condescendence of such facts and circumstances 


as appeared to them right to be ascertained, in' order 
to the application of the remit from the House of 
Lords. $ 


The appellants accordingly gave in a condescend- 
ence, which was followed by different pleadings; 
and in those pleadings it was maintained, that a 
certain preamble, which has been very much heard 
of in the course of the cause, was in fUrfect har- 
mony with the original, and the strictest principles 
of the association ; and that, at all events, it was 
originally proposed by the appellant? themselves, 
and was ultimately adopted merely in consequence 
of their zeal in its behalf. 


The Court pronounced an interlocutor*, in whicti 
it describes the utter impossibility of seeing any 
thing like what was intelligible in the proceeding; 
and I do not know how this House is to relieve the 


• The Lord Chancellor read the interlocutor, which is- 
printed ante, p. 537. 
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parties from the consequence. The Court of Session, 
in Scotland, were full as likely to know what were craicdallik 
the principles*%nd standards of the Associate Pres* 
bytery and Synod of Scotland, as any of your 
Lordships ; and are as well, if not better than your 
Lordships* able to decide whether any acts done, or 
opinions professed by the defenders, Jedidiah Aik- 
man and others, were opinions and facts which 
were a deviation, on the part of the defenders, from 
the principles and standards of the Associate Pres- 
bytery and Synod. If they were obliged to <jualify 
their finding, as they do, intimating that they doubt 
whether they understood the subject at all under 
the words, “ as far as they are capable of under- 
standing the subject ; ” I hope I may be permitted, 
without offence to you, to say that there may be 
some doubt whether we understand the subject, 
not only because the Court of Session was much 
more likely to understand the matter than we are; 
but because I have had the mortification, 1 know 
not how irony times over, to endeavour myself to 
understand what these principles wer&.and whether 
they have, or have not, deviated from them; and 
I have made the attempt to understand it, till 
I find it, at least, on my part to be quite hopeless. 

The questions, therefore, in this case are, whether 
the interlocutors by which the defences are sustained, 
and these parties assoilzied, are right ? And, to be 
sure, if they cannot show that the defenders, or any of 
them, had departed from the original standard and 
principles of their association, and if the Court is 
satisfied that the pursuers have not departed from 
these principles, but have thought proper, volun- 
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189 °- . tarily, to separate from the congregation to which 

craiodaixie they belonged, the inquiries directed by the judg- 

. „ ment of the House would be altogether unnecessary; 

AIKIIAN* ° * 

for the inquiries directed by that judgment aimed 
at having it ascertained, whether the defenders and 
pursuers, or either, and if so, which of them* had 
departed from the original principles of the congre- 
gation ? and according to what the Court of Session 
now tell us, they cannot find out, nor has either 
party enabled them to find out, that cither the one 
or thftpther had departed from the original principles 
of tbSBir association ; and the consequence of that is, 
that those who have not attended the meeting, but 
who are yet insisting that they have interests in the 
property in which the meeting is held, are to be 
considered as persons voluntarily separating them- 
selves from the congregation without cause ; and all 
I can say upon the subject is, that after racking my 
mind again and again upon the subject, I really do 
not know what more to make of it. 

On the other part of the interlocutolif entertain 
a doubt, namely, upon that part of it whereby, 
“ in the couffUr-action of declarator, at the instance 
“ of the defenders Aikman and others, they decern 
“ and declare in terms of the libel in which terms, 
among other things prayed, are, thatithosc defenders 
may forfeit all their interest in the property. A Now 
I can conceive that, consistently with the declaration 
contained in this interlocutor, there being no difference 
of religious opinion among those persons, as far as 
the Court of Session could understand the subject, 
that it might be right to decern in the terms of the 
libel ; namely, that those who are now engaged in 
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the worship* according to these religious opinions and 1820 - 

religious principles, the same in the judgment of CJUI<3DALLJE 
the Court of Session should not be" disturbed in *»• 

thac religiotis worship ; but I doubt extremely, whe- A,KMAK- 

ther, dn the other hand, if the parties had interest, 

I mean interest in the lands and buildings, you can 
go further than to say, that they shall permit the 
religious worship to proceed as it has hitherto pro- 
ceeded; and that they shall not make use of the 
interest they have in the land and buildings to 
prevent that. But it would be going a great way 

to say, that because they have for the present 

separated from the rest of the congregation, and 
although this very interlocutor finds there is no 
difference of opinion between them, that you should 
take out of them, if they have in them, any in- 
terest in the lands and buildings, &c. You may 
direct that land and those buildings to be enjoyed 
for the purposes to which they were originally 
devoted ; but if they have any interest in the land 
and buildings, I doubt very much the propriety of a 
declaration, that they have forfcited.Jjiat interest. 

That does not appear to me at this moment necessary 
to make good the effect of the interlocutor; but 
I will take it into further consideration till Friday. 

4 ' 

The Lord Chancellor . — In that case of Craigdallie Fn<iay , 2 1 «t 
and Aikman* there was one point which I reserved Jdy ’ 
in somp measure for further consideration ; but in 
looking through the case again, my opinion is, that 
I shall act most properly in advising you to affirm 
that judgment generally. 


Judgment . affirmed. 
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SCOTLAND. 

COURT OF SE SSI ON. 

(First Division.) 

Alexander M ‘Donald Appellant . » 

Alexander Ross and others Respondents. 

Army Agents having distinct accounts with the Colonel 
and the Paymaster of a regiment, upon the assurance 
of the Paymaster that he was authorized by the .Colb- 
nel, and on his account, to provide certain articles for 
the regiment, transfer to the debit of the Colonel a 
sum standing in their books, originally debited to the 
Paymaster; and having settled accounts, and received 
the balance due from the Paymaster, sue the Colonel 
for the balance claimed as due from him, including the 
sum upon the debit transferred. Pending this action 
the Paymaster, on the requisition of the Agents, fur- 
nishes them with a letter from the Colonel, as the autho- 
rity for the charge against him. The Agents being fully 
satisfied as to the meaning and extent of this authority, 
in the course of their pleadings maintain, strenuously, 
the right of the Paymaster to act under it ; and judg- 
ment, in the first instance, is given in thei*|fevour. After 
they had obtained this judgment, apprehending the 
possibility that it might be reversed, they retransfer 
the sum in dispute from the debit of the Colonel to the 
debit of the Paymaster, giving him notice of that fact, 
and of the proceedings in and state of the action against 
the Colonel. The former judgment, on representation, 
was reversed; and it was held, by the Court below, and 
the House of Lords on Appeal, that the Agents were 
entitled man action of relief against the Paymaster, 
to recover the sum in dispute, and the costs of the 
action against the Colonel. *’■ 

If an action is brought for the benefit and through the 
intervention of another, he is bound to bear the costs 
of the action. 
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On the 14th of August 1 794, Alexander M‘Donell 
of Glengary, being authorized by government to 
raise a regiment of Highland fencible infantry, ap- 
pointed the Respondents Ross and Ogilvie agents 
for the regiment. THf appellant was about the 
Same time appointed paymaster, of which Glengary 
apprised the respondents Ross and Ogilvie by a 
letter, dated in August 1 794, by which he also 
directed them “ to honour all drafts which might 
“ be drawn by the appellant as paymaster, and to 
“ pay no, /attention to the drafts of any other person, 
“ nor to issue money to them.** This letter was 
mislaid, and not produced in the cause. 

The regiment was not completed and embodied 
till May 1 795 ; and during the intermediate period 
the Appellant, as paymaster, drew bills upon Ross 
and .Ogilvie, as agents, to a large amount, for 
the use of the regiment, without specifying the diffe- 
rent heads of service to which these drafts were to 
be applied. After the regiment was embodied the 
appellant was continued as paymaster, and went on 
as before, drawing generally on account of the regi- 
ment, without specifying the different heads of 
service for which he drew j the dra$s in.' the mean 
time stood at his debit in their books, Jie being en- 
titled to a counter credit when the particular distri- 
butions should be rendered. 

The money issued by government ^n account of 
a regiment, consists of, first, the levy money for 
recruits ; secondly, the pay and subsistence to 
officers and men ; thirdly, contingent money for 
incidental expenses, such as stationery, removing 
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Iw&gage* &c. ; and, lastly, money for furnishing 
regular clothing and accoutrements. 

The levy money is issued tp the agents, and is 
drawn for by the colonel t or any person whose 
drafts on that account he authorizes to be answered. 
In the letter of service the levy money to be al- 
lowed is specified, and a general letter of instructions 
accompanies it, directing a part to be retained from 
each recruit, for providing slop clothing and neces- 
saries. This is done by the officer who enlists 
him. He generally does so, by obtaining the articles 
from the regimental store, and paying for it out of 
the retained bounty. With the original furnishing, 
or subsequently replacing of these necessaries, the 
colonel has no concern. 

The pay and subsistence of the men is also issued 
to the agents, and drawn from them by the pay- 
master. The colonel has no power to draw for this 
money. 

The contingent accounts, in like manner, arc to 
be drawn for monthly by the paymaster ; the com- 
manding officer certifying that the accdjmt is cor- 
rectly stated. 

The motley issued for the regular clothing and 
accoutrements is termed the off-reckonings. It 
amounts to more than is absolutely necessary for 
that purpose, and forms part of the emoluments of 
the colonel: it. is the property of the colonel 
alone; and the paymaster-general will not pay any 
part of this money without an assignment of it from 
the colonel. When the assignment is in favour of 
the agents, as is usually the case, a ^separate 
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account is opened for it, termed the Clothing Ac- 
count. 

i * 

This fund is kepf. separate for the colonel ; it is 
jriot paid into his personal account for pay and sub- 
sistence ; and no person can draw upon it without 
express power from him to do so. 

Army agents are bound to honour all drafts made 
by the paymaster in that capacity. These drafts are 
always in advance, and to account generally, without 
specifying the particular service to which the sums 
so. drawn are to be applied. The drafts are placed 
to'the debit of the paymaster until their accounts or 
distributions are transmitted, when the different 
articles are classed under their proper heads. 

During the whole period of the appellant’s con- 
tinuing paymaster, the agents were in advance above 
the sums they received from 'government. Of these 
advances they complained to the paymaster, and re- 
quested him to send particular accounts of the appli- 
cation of the money. The paymaster, however, was 
not able to make out complete accounts of the dif- 
ferent sums he had expended for the regiment ; 
and matters continued in this state, the agents 
being constantly in advance for the regiment, till 
1796, when the appellant resigned his situation as 
paymaster, and the colonel soon after resigned his 
commission. The agency of the regiment was 
transferred by the succeeding colonel from Ross and 
Ogilvie to M ‘Donald, Bruce, & Co. on the 25th 
of December 1 79G. Immediately upon this change 
the appellant called upon the agents, to have his 
accounts adjusted, and exhibited to them the sub- 
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joined Supplementary Distribution, or Account of i8«a. 
Necessaries*, alleged to have been disbursed by him M < 1)0 ’ N(lLD 
for the regiment during the year 1 795, the balance *• 
amounting to 686’/. 6 s. 1 %d. irf payment of which 



•' v. t 

* Account of Necessaries provided for the Glengary Regiment by Captain 

McDonald, Paymaster : 


Art. 1795. 

1. April 24. 

2. May 18. 

3. June 17. 

4. 20. 
5 - 

6 . 

7 - 

8 . 

9 - 

10. 

11. 

12. 

1 3 - 

H- 

* 5 - 

16. 

* 7 - 

1 9 - 

20. 

si. 


22. 

23 - 


24. 


: £. 

To cash paid Mr. Graham, for false tails * ' - 1 i(j 

To d* paid Duncan M‘ A lister, for 70 pair 

shoes, at 45. 6 (L - - - v - - 1 5 15 

To d° paid Mutus, for stocks, cockades, and 

drummers caps - - - - . 16 11 

To d° paid Mr. M‘Lean, for plaids - - 4 19 

To d° for 461^ yards linen, at 1 5. 3d. 


per yard - - - - £.28 17 2^ 


To d° for 12 1- yds. cambric, at 3 a*, yd. 2 6 io£ 

To d° for 20 yds. drab cloth for watch 

coats, at 2 $. 4 d. - - t (» 8 

Tod* for 380 yards blue cloth ford°, 

at 2 6. - - - s. d. 30 i(j - 

To d* for 92 yds. green baize, at x 4 628 

To d°for O3 yds. green linen, at 1 1 383 

To d w for 3 yds. blue thread, at 2 (i — 7 (> 

To d° for * yard wham, at - (> fi - 3 3 

To d° for 4 grs. of buttons, at 5 (i 1 *2 - 


7 ;> 1 

To d° paid Wilson, hair-dresser, for false tails - 117 

To d° for 1 7 pair of shoes, at 4 s. f)d. - - 3 1 <» 

To d* paid d°, for 2 dozen serjeants bonnets, 
at iG*. - - - - - 1 12- 

Tod 0 paid d°50"doz. privates d°, 14 a. 35 7 - 

To d* paid carriage fo^ d° - ... .5 - 

To d° paid for 50 dz.pair of shoes, 5 v. 12710 - 

-1(14 14 

To d* paid for 43 J doz. stocks, at 15 32 12 0 

To d° yaid 44 dozen cockades to d n , at 

3 s - 11 - - 

- 4 5 

To d° paid Mr. Ascoli, for feathers - - 56 10 

To d° paid Mr. Stevens, for 20 h dozen brushes, 

for the use of the regiment - - - 4 10 

To d°paid Mr. Campbell, Glasgow, for cockades 
and rosettes - - . - - “9,7 


d. 


6 

6 


-4 


(i 


(> 

3 


6 
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1820. he said he had applied the different sums drawn from 

MCDONALD the agents. 

Ross. He required them to give him credit for this 
sum, and state it to the debit of the colonel, because 
it consisted of furnishings of that description, which 
the colonel was hound to furnish his regiment with 
from the fund called the offreckonings, allotted by 
government for that purpose ; and the appellant 
stated to them, that he had express orders from the 
colonel to pay all such accounts. The agents con- 


Art. 1795. 

25. June 20. 

26. 

*>»T 

* 4 m 


28. 


29 - 

30. 


31. Oct. 19. 

32. 


33 * 

34- 

35 * 

36. Nov. 14. 

37 - 

38 . 


39* 


40. 

41. 

42. 


43 


To t pattern scrjeant’s shirt, 6s. ; and 6 privates 
d°, 4 s. 2 d. 

To making ten watch coats, at 2 s.Cxl. 

To paid Urquhart, for false tails, combs, razors, 
&c. - ------ 

To paid bill Mr. William Shairp for plaids and 
tartan - * 

To cash paid Russell's account for shoes at 

Irvine - - 

To 4 pieces of garters given the quartermaster, 
for the use of the regiment - 

To amount paid for shoes - 
To amount paid Wormald, Fountaine, & Co. for 
8 pieces drab fearnoughts, 224 yards, at 
3 a. 4 */. per yard, for watch coats 
To 2 pieces drab serge, at 4 v. per yard 
To 14 yards white cloth, at 65. 6 rf. 

To 5 bonnets given the quartermaster for the 
band ------ 

To 248 yards linen, at 1 a. 4 d. 

To G shirts ready made, at G s. 4 d. 

To pairs of gaiters, per invoice, account 
remitted - - - 

To G30 turn-screws and gun-worms, brushes 
and prickers - - 

To 250 priv< bonnets, at 1 s. 3! d. £.34 4 - 
To 32 serjeants d*, at 1 a. 6 d. - 28- 

To carriage of d" - - 1 8 - 


To insurance 011,610/. for clothing, &c. per 
account, dated March 11, 1796 


£. a. (L 

111 - 

* 5 - 

47 1° - 

Si 10 - 

5 17 - 

- 8 - 

M - - 

37 6 8 

4 - - 

4 ii - 

- 6 8 
16 10 8 
1 18 - 

3* 9 10 

23 12 G 

38 

13 13 « 
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sequently allowed this sum as an article of credit to isao. 
the appellant, and charged it against the colonel. 

But when a copy of the colonel’s account was pre- 
sented to his agent, an objection was made to the 
charge of 6861. 6s. \\d. upon the ground that the 
articles of which it was composed were not necessary 
for the regiment, and had been bought without 
authority from the colonel. 

£. s. d. 

To freight and carriage from London 
of 11 bales and a box, to (5. Hamil- 
ton & Co. per account -62- 

To cartage of n bales tartan from 

Bannockburn - - - -51 2 6 

To 2 carts from Glasgow to Irvine, 

per M‘Nab - - - -19- 

To 9 extra carts from Kilmarnock 
to Carlisle, 105 miles, at 6 d. - 23 12 G 

To 9 d u from Carlisle to Brampton 

10 miles, at 4 £ d. - - - 1 13 9 

To 9 d° from Brampton to Haltichistlc, 

1 2 miles, at 4 \ d. - - 2 — 6 

To 9 d° from Haltichistle to Hexham, 

15 miles, at 4 \ d. - - - 2 10 7J 

To 13 d° from Hexham to Newcastle, 

21 miles, at 4 £ iL - - - 5 2 4} 

48 3 3 

Sum - - £.721 13 5! 

Cr. 

By allowance for watch coats, from 8th May to 
24th December 1 795 - - - -21104J 

By d° - d* from 25th Dec. 1 795 to June 1 796 1 3 1 7 - 

Balance, Captain M‘Donald - - - 35 7 4f 

Remains - £.6*80 6 if 


(signed) A. M'Donald^ Paymaster. 

N. B. If the allowance for watch coats from the 14th August to the 8th 
May is allowed by government, of course it will be put to the credit of this 
account. 


Art. 1795. 

44. May 4. 

45. June 4. 

46. 

47- 

48. 

4 0 - 

50. 

51. 


1 705 • 
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This objection the agents communicated by letter 
to the appellant, who, in his answer to them, stated, 

“ that he had Glengary’s order (a copy of which he 
“ would send them vvhenever he got liis papers from 
“ Edinburgh) for whatever had been furnished, and 
“ requested them to make no alteration in their ac- 
“ counts.’* 

In consequence of this communication with the ap- 
pellant, the account in question was allowed to remain 
as it stood debited to the colonel, upon the presump- 
tion that the orders which the appellant had stated 
he held for furnishing these articles would be forth- 
coming, and would be obligatory upon the colonel. 
After placing this sum to #he colonel’s debit, the 
appellant made an arrangement with Ross and Ogilvie 
for the balance of his account ; who, after again writ- 
ing to the appellant to request that he would send 
them the order alluded to by him as a voucher 
for the charge against Glengary, raised an action 
against Glengary, for the payment of the balance of 
his account, including, inter alia , the amount of the 
necessaries already mentioned. In defence, Glen- 
gary stated, that this particular sum had been debited 
to him without proper authority, and that he was 
therefore not bound to pay it. 

Upon this defence, Iloss and Ogilvie again wrote 
to the appellant in these terms : “ Your charge of 
“ 6867. 6s. lid. for necessaries furnished theGlen- 
“ gary Feneibles, being disputed by Mr. Alexander 
“ M*Donell of Glengary, we request you will have 
“ the goodness to transmit to, Mr. Anderspn, W. S. 
** Edinburgh, the original instructions given you 
“ by Glengary y or any other document in your 
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“ possession, which may support any part of the 
“ same.” 

In consequence of this communication, the letter 
of instructions was produced by the appellant, and 
exhibited in the process against Glengary, — it is as 


1820 . 
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follows : 


“ Dear Sir, 29th May 1795. 

“ As I am about to leave tills quarter for the 
“ North, in my absence it may save you further 
** trouble to have these instructions to show, when 
“ you see it proper. You will be particular in your 
“ advancing money to officers, not exceed five gui- 
“ neas, as bounty, for each man brought and passed 
“ at the inspection, according to orders, in regard to 
“ appearance ; and you will also, previous to the 
“ settling of their accounts, require to have the men 
“ paraded as furnished by each officer, and let those 
“ serjeants who were employed to recruit for me, as 
well as the Reverend Alexander M'Dowell, be 


“ there present, so as to establish their claims, and 
“ prevent future disputes. You will also be so good 
“ as to subsist the supernumerary seijeants of my 
** appointment till vacancies occur, so as to relieve 
“ me of that burden. And I hereby beg of you to 
“ settle with the different men enlisted by me, or on 
“ my account by those so employed. As also, I au- 
“ thorize you to settle my private accounts, properly 
“ vouched, that may appear against me j as likewise 
those things ordered by my sister Miss M‘Donell. 
“ You will also please to settle what appears proper 
“ to you in regard to the clothing and other ap- 
“ pointments of the regiment. I have moreover to 
“ request of you tp get all accounts for or against 
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“ me drawn up, whether between us, or between me 
“ and any other, in regard to my military transac- 
“ tions, or transactions whatever, subsequent to our 
“ first concerns ; and, by attending to all these things 
“ with all possible convenient dispatch, you will in- 

“ finitel y obI « c > •« Dear sir, ' 

“ Yours, &c. (sighed) “ A. M*Donell. 


Ross and Ogilvie considering this letter a suffi- 
cient authority to the appellant to furnish the neces- 
saries in question, on the 8th of June 1802, proceeded 
with their action against Glengary. 

In the course of the action against Glengary the 
respondents presented a petition, in which the fol- 
lowing passage occurs : 

“ Glengary apprised Ross and Ogilvie of the pay- 
“ master’s appointment, by a letter, dated August 

1 794 (which has unfortunately fallen aside), and 
“ directed them to honour all drafts which might be 
“ drawn by him the paymaster, and to pay no atten- 
“ tion to the drafts of any other persons, or to issue 
“ money to them. The paymaster was not merely 
** empowered to draw the pay and usual allowances 
“ of the regiment, but was also authorized, as has 
“ been admitted by the defender (M‘DoneIl of 
** Glengary) to uplift the levy money, the allowance 
“ for haversacks, and a variety of other allowances, 
“ with which, as paymaster, he had nothing to do. 
“ He was likewise empowered to draw the pay and 
“ allowances due to the colonel himself — a power 
“ which is seldom or never entrusted to the pay- 
“ master— -and with these discharge the private ac- 
“ counts of Glengary. In short, this paymaster 
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“ acted as sole manager of the colonel, in all trans- 
“ actions relating to the regiment, whether foiling 
“ within his own province or not j and during the 
“ experience of half a century, Ross and Ogilvie 
“ have never known an instance of such unlimited 
trust and confidence being placed in any per- 
“ son in a similar situation.” In another part of 
their pleadings they express themselves as follows : 
“ Glengary was desirous to shake himself loose, if 
** possible, from his obligation to repay to the agents 
“ the money they had advanced the paymaster by 
“ his instruction, and upon his responsibility, and 
“ which had been applied to the use of the regiment. 
“ He did not pretend either that the money was not 
“ actually advanced by the agents, or that it had, not 
“ been applied to the use of the regiment, but he 
“ insisted that the agents had no right to make the 
“ advances to the paymaster without his authority ; 
“ his object was, to have the paymaster to deal with 
“ instead of Rosg and Ogilvie ; in which case he 
“ would have set against the advances the balance 
“ which he pretended to be due to him by the pay- 
“ master on his own private account. In this way 
“ he wished to roll over the agents upon the pay- 
“ master, when demanding payment of a sum admit- 
“ tedly advanced and applied to the use of the regi- 
** ment, which was advanced solely on his responsi- 
“ bilty, and for which he was at any rate liable, as 
“ colonel of the regiment. It was a matter of in- 
“ difference to Ross and Ogilvie which of the two 
“ paid the advances they had made. Had they con- 
“ sidered both equally liable, they would have pre- 
** ferred coming against the paymaster, who was 
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. 182 °- “ equally able to pay with the colonel, and whom 

m'dokald ** they always found more willing to settle his ac- 
*oss ** coun ^ s > but they considered the colonel as the 
“ party primarily liable to them, and they did not 
“ wish to lend themselves to a scheme which they 
“ conceived to be unjust, by refusing to give to the 
“"paymaster the credit to which he was entitled.” 

Lord Hermand, ordinary, pronounced judgment 
in their favour; but in consequence of some doubts 
which had arisen, in a letter, dated on the 6th of 
July 1806, and addressed to the appellant, Ross and 
Ogilvie apprised the appellant “ that they had re- 
“ charged to his account the sum of 6861 . 6 s. 1 id. 
“Jbr clothing disbursements , until allowed to them 
“ by the Court of Session’* 

On the 9th of July 1808, after reconsidering the 
case. Lord Hermand pronounced an interlocutor, 
sustaining the claim of Ross and Ogilvie. Against 
this interlocutor Glengary put in a representation ; 
in which he asserted : 1 st, That the furnishings 
comprising the account in question, neither were 
necessary for the regiment, nor were made by 
the appellant ; and 2dly, That Ross and Ogilvie 
had not made any advance for payment of the ne- 
cessaries, but had merely transferred the account in 
question from the debit of the appellant to Mr. 
M‘Donell’s debit, upon finding that the appellant 
was their debtor to the extent of 2,000/. 
if *Dec. 1808. The Lord Ordinary thereupon appointed Ross 
and Ogilvie to explain “ at what time, whether it 
“ was while they continued agents for the Glengary 
“ regiment, or after the agency was transferred to 
“ another house, that they placed the account of 
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«* 6867 . 6 s. lfrf. now pursued for, to the repre- 
** senter’s debit. As also, whether they actually 
“ paid that account in any other way than by placing 
“ it to the credit of the paymaster.** 

In the answer to this representation, lloss and 
Ogilvie stated to the Lord Ordinary, that owing 
to the great embarrassment and confusion into which 
their bankruptcy had thrown their affairs, their agent 
had not been able to get sufficient information within 
the short space limited for giving in the answers, 
to enable them to reply pointedly to the interroga- 
tories put by the Lord Ordinary. Ross and Ogilvie 
endeavoured to show that these new averments made 
by Glengary were not only altogether unfounded, 
but were contradicted by his former admissions in 
the cause. Upon advising the representation, with 
answers, the Lord Ordinary pronounced an inter- 
locutor, by which he found, “ That prior to the 
** regulations 1708, as stated in other cases, which 
“ have occurred subsequent to the interlocutor re- 
“ presented against, paymasters were appointed by 
“ the colonel, or by the field officers and captains 
“ jointly, though in the circumstances of this case 
“ it is immaterial in which of these ways the pay- 
“ master of the Glengary regiment may have been 
“ appointed : Finds, that in so far as concerns the 
“ business of the regiment, no extraordinary powers 
“ were conferred on Lyndale, the original paymaster, 
“ by the letter of the 29th May 1 795, relating chiefly 
“ to the settlement of accounts already contracted, 
“ nor any thing more than would have been implied 
“ from the nature of his office, and in particular that 
“ it did not empower him to draw upon the respon- 
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** dents for the expense of alleged furnishings out 
“ of the off- reckonings, a construction confirmed by 
“ the conduct of Lyndale himself, who cannot be 
“ presumed to have Jain out of so large a sum as 
“ 686/. 6«. id. sterling, the amount of the account 
** objected to, as well as by the conduct of the pur- 
“ suers, who, while they continued agents for the 
“ regiment, did not state that account to the debit 
“ of the representer : Finds it stated by the repre- 
“ senter, and not denied, that Lyndale was removed 
“ from the office of paymaster in June 1 796, and 
“ that in July thereafter, the representer resigned 
“ the regiment ; after which the new colonel trans- 
“ ferred the agency from the pursuers to M ‘Donald, 
“ Bruce, & Co. London : Finds it instructed by the 
“ books of the respondents, that the account in 
“ question was not paid on or before the 30th Sep- 
“ tember 1 796, seeing that account is not stated in 
“ the account rendered upon that day : Finds that 
“ by the deliverance on the representation, the re- 
“ spondents were directed to say explicitly at what 
“ time, whether it was while they continued agents 
“ for the Glengary regiment, or after the agency was 
** transferred to another house, that they placed the 
“ account of 686/. 6 s. id. now pursued for, to the 
“ respondents* debit ; as also, whether they actually 
“ paid that account in any other way than by placing 
“ it to the credit of the paymaster : Finds that no 
** direct answer has been made to these plain ques- 
“ tions, which are evaded on the ground of the want 
“ of information from the respondents themselves, 
** or their agents in London, whence it was to be in- 
** ferred that no safe answer could be given : Finds 
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“ that the account 686/. 6 s. id. was not placed to io«o. 

“ the represented’ s debit till after the respondents M < nftN - ALD 

“ had been deprived of their agency, as well as that *- 

“ said account was not actually paid, but merely by RO **' 

“ an operation on the books Jtpnsferred to the credit 
“ of the paymaster : Finds that the representer can- 
“ not be affected by such irregular transfer, alters 
“ the interlocutor represented against, sustains the 
“ defences so far as respects said account, and de- 
“ cerns, reserving to the respondents to state what • 

“ balance, exclusive of said account, if any, be due 
“ to them.” 

Against this interloqptor the respondents Ross 
and Ogilvie prepared a representation, and at the 
same time raised an action of relief against the ap- 
pellant, in which they concluded that the defender 
should be decerned to repeat and pay back to the 
pursuers the foresaid sum of 686 /. 6 . 9 . l id. with 
interest thereof since the same was credited to him, 
and also that he should be ordained to make pay- 
ment to the pursuers of “ the expenses of the forc- 
“ said action presently depending against the said 
“ Alexander M'Doncll of Glengary, and which 
“ hitherto have been wholly incurred in discussing 
“ objections to payment of the foresaid sum,” and 
of the expenses of this action. 

This action being brought into Court, various or- 
ders were made upon the defender to put in defences. 

In the mean time Lord Hermand, in the action May 13, 1O12. 
against Glengary, refused the representation for the 
respondents, and adhered to his former interlo- 
cutor. 

The respondents prepared a petition against these June 24, 1812. 
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judgments of the Lord Ordinary, and at the same 
time they lodged a l minute in the process against the 
appellant, in which, after mentioning the procedure 
in the ‘ process with Glengary, they state, “ that, as 
u Lord llermand had adhered to his interlocutor 
before mentioned, itpbn advising a full represent- 
“ ation and answers, a petition against his Lordship’s 
“ judgment had been prepared and lodged yesterday, 
“ and will probably be under the consideration of 
“ the court to-morrow. A copy of that petition was 
“ herewith produced, that the defender in this action 
“ might see that the pursuers have done every thing 
“ in their power to make the claim against Glengary 
“ effectual, and might satisfy himself that the argu- 
“ ment was properly stated ; and, as it is unquestion- 
“ able that, if the pursuers shall ultimately fail in 
“ recovering this sum from Glengary, the defender 
“ must make repetition to them of the fore'said ac- 
“ count, credited to him on the faith that it was a 
“ proper charge against Glengary, he may hold him- 
“ self in readiness to make repetition, or to take such 
“ steps to substantiate his charge against Glengary 
“ as he may think advisable.” Lord Armadale, 
ordinary, allowed this minute to be seen. 

The petition for the respondents in the other ac- 
tion having been appointed to be answered, answers 
were given in for Glengary accordingly. Upon this 
the respondents lodged another minute in the pro- 
cess against the appellant, stating, “ That, upon the 
“ 23d October last, the agent for the pursuers had 
“ sent to the agent for the defender a copy of the 
“ answers which had been given in for Glengary to 
“ the said petition ; but that, in order to prevent 
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** the possibility of , the defender’s pleading ignorance 
“ of the proceedings in the original^ action, and that 
“ he might be prepared to obviate any statements in 
“ these answers which he judged erronedHis',' the pur- 
** suers now produced in process a printed copy of 
“ the answers for Glengaiy^fand intim^ed to the 
“ defender that the case stood in the short roll 
“ of the First Division for determination upon the 
** 2 d of December.” 

The Lords of the First Division, upon advising the 
petition for the respondents, ijryith answers, adhered 
to the Lord Ordinary’s interlocutor, and found the 
respondents liable in expenses ; whereupon the re- 
spondents enrolled the action, against which the pre- 
sent is an appeal, to ask decree against the defender. 

The appellant gave in defences to the following 
effect : 

** First, The defender does not conceive that 
“ Messrs. Ross and Ogilvie have any claim against 
“ him for advances made on account of the regiment 
“ raised by Glengary, as they were made to him in 
“ the capacity of paymaster and agent for Glengary. 

“ Secondly, Messrs. Ross and Ogilvie, by hav- 
“ ing mislaid the letter of credit lodged with them 
“ by Glengary in ^Vugust 1794. lest their recourse 
“ on Glengary : by this their neglect the defen d- 
“ ant ought not to suffer. 

“ Thirdly, If Messrs. Ross and Ogilvie had dis - 
“ allowed the articles in the defender’s account 
“ when it was claimed, he would have recovered 
“ the money from the regiment, which he cannot 
** now do. 

“ Fourthly, This, claim is prescribed.” 
vol. 11 . 4 Q 
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* 8 30 . When the case was debated before the Lord Or- 
m'dokai.o dinary, he pronounced an interlocutor, by which, in 
respect of the contingency between this action and 
the original action, Still in dependence before the 

Dec. 19, 1812. pj rst p)j v j s j on 0 f t ] ie Court, he made avizandum 

with the cause to the ’Lords of that division ; and 
gave directions that the case might be reported. 

The case was accordingly reported, and the fol- 
lowing judgment was pronounced : 

May 14. 1813. “ Upon report of the Lord President, and having 

“ advised the mutual informations of the parties, the 
“ Lords repel the defences, find the defender liable 
“ in terms of the conclusions of the libel, and decern, 
“ find expenses due, and allow an account thereof 
“ to be given in, and remit to the auditor to tax the 
“ same, and to report.” 

The appellant preferred a reclaiming petition 
against the interlocutor above recited ; but it was 
refused without answers. 

Against this interlocutor the appeal was presented. 

For the Appellants, Mr. Charles Warren , Mr. 

Robert Grant. 

For the Respondents, Mr. Scarlett, Mr. West*. 

$ 

July 19, 1820. The Lord Chancellor : — This case involves two 
questions ; the first is, Whether, under the circum- 
stances of the case, Mr. M‘Donald was liable to pay 
Messrs. Ross and Ogilvie the amount of money 
demanded by their summons? The next question 
is. Whether, supposing the Court of Session to have 
been right in awarding payment by him of that sum, 

* Now Sir Kdwai# West, Chief Justice of Bombay. 
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they ought to have charged him with the expenses 
of the antecedent proceeding, by which the now re- 
spondents sought to charge with t^hat debt M‘Douell 
of Glengary ? 

When it was argued at the bat', it appeared to me 
proper in this case, attending to all the circumstances 
of it, that we should have time to consider it. I had 
more doubt with respect to the point, whether this 
appellant ought to have been charged with the ex- 
penses of the antecedent proceeding, than on the 
question, whether he should be charged with the sum 
of six hundred and odd pounds ; but on looking at 
it again and again, I offer it to you as my opinion, 
that the decision of the Court of Session is right on 
both points. In the first place, I think the appel- 
lant is chargeable in the account, under the circum- 
stances here stated, at the suit of these respondents ■> 
and looking at the whole nature of the proceeding 
in the action that was brought against Glengary, as 
a principal, it appears to me that is fairly to be con- 
sidered as an action for the benefit and behoof, and, 
in a great measure through their intervention, the , 
action of Mr. M‘Donald himself, and that therefore 
he ought to pay the costs of that action. The con- 
sequence of that is, that on moving, according to the 
forms of this House, for a reversal of this judgment, 
for my own part I must say, Non-content, meaning 
thereby that the judgment should be affirmed, but 
without costs. 

Judgment affirmed. 
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COURT OF CHANCERY, IRELAND. 


BY ORIGINAL APPEAL. 


Maria Rylands and 
Franklin Gough 


Richard 


5 1 Appellants ; 


The Right honourable David La- 
touche, Peter Latouche the 
elder, Robert Latouche, and 
John Latouche, Esqrs. 


Respondents j 


BY REVIVOR AND AMENDMENT. 

Maria Rylands, Richard Frank- ! AnneUanU . 
lin Gough, and John FrankhnJ W y 

Peter Latouche, and Robert La-1 
touche, and George Latouche, j 
John David Latouche, and , Respondents. 
Peter Latouche the younger, 

Esqrs. - - -- -- - -J 


A suit having been instituted by a devisor and revived 
by a party as devisee, whose supposed right is dis- 
placed by the discovery of a later will, the cause can- 
not be continued for the benefit of the effective devisee, 
by agreement between that devisee and the plaintiff in 
the suit, so as to enable the devisee under the second 
will (not being a party to the suit) to appeal against 
the decree ; and an appeal cause cannot be heard be- 
fore the Court of Appeal until he is made a party in 
the suit below. 

In such a case, where the suit had been originally in- 
stituted by the devisor, and upon his death revived 
by the party claiming under the first will, semb. that 
the proper course to be adopted by the devisee under 
the second, is not (as in this case) to file a supplemental 
bill, praying to have the benefit of the proceedings in 
the revived suit, but to revive, dq novo, the suit as abated 
em the death of the devisor'. * 
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The case is different where a decree is defective only 
because incidental parties are not before the Court; 
as in the case of an assignment in trust for payment, 
of debts, reserving the surplus ifithe assignee obtains 
a decree, and afterwards it. appears that he had as- 
signed his interest before the decree, his assignees 
may, by supplemental bill, have the benefit of that 
decree.' ( Semb . Bivks v. liinks, note p. 593.) 

A decree for redemption and general account, &c. having 
been made in the original and revived causes in favour 
of the supposed devisee, it cannot be restricted in the 
supplemental suit to an account to be taken as between 
the executors and mortgagees, Sec. to the time of the 
death of the devisor, dismissing the bill as it regards 
the interest of the devisee ; for the devisee is a neces- 
sary party to the account. 

The devisee having taken the benefit of an insolvent 
act, and made the assignee a party to the suit, who, by 
his answer, disclaimed all knowledge of the assign- 
ment, and refused to undertake the trust for the credi- 
tors, he cannot be compelled to act, and the suit 
remains imperfect until another assignee is appointed 
and made a party. 

A decree made in such a state of the cause is erroneous. 

*In and before the year 1 803, Thomas Gough, the tseo 
father of the appellant Maria Rylands, was seised 
and possessed of lands which he held for lives under ». 
John Latouche as head landlord. At the same date I 
John, David and Peter Latouche, carried on busi- 
ness as bankers, and being creditors of Gough upon 
a bill of exchange, brought an action against him, 
and obtained possession of the lands under a cus- 
todian), which was granted to "David Latouche. 

The custodians proving unproductive, a mortgage 

* This case is reported chiefly as an example of the ordi- 
nary course and issue of Irish appeals in the appellate jurisdic- 
tion ; but some of the questions discussed, and points decided 
of pleading and practice, arc not unworthy of attention. 
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of the lands was executed by Thomas Gough to 
David Latouche, as trustee for the other partners, 
but without prejudice to the eustodiam ; and finally, 
after various transactions not material to the issue of 
this cause, the lands were sold by Gough to John 
Latouche, under alleged circumstances of fraud, 
duress, and oppression. 

On the 8th of November 1803, Thomas Gough 
filed a bill in the Court of Chancery in Ireland 
against David, John, and Peter Latouche, stating 
several transactions of debt, outlawry, mortgage, and 
sale, (as before ii> part set forth), impeaching the 
sale for fraud, and praying that the respondents 
might account for the rents and profits of the lands, 
and that he might be restored to the possession on 
the usual terms of redemption. 

The defendants by their answer, insisted on the 
fairness of the transactions, and the validity of the 
sale. 

Gough died pending the cause, in November 
1804, leaving a will dated the lgtliof August 1804, 
by which he devised property, including the lands 
in question, to John Hamilton and William Craw- 
ford, in trust for the appellant Maria, then a minor, 
and appointed Hamilton and Crawford his execu- 
tors. Hamilton and Crawford proved the will, and 
with the appellant Maria, by her testamentary 
guardians, revived the suit, which afterwards by 
order, made on her attaining twenty-one, was carried 
on in her own name. 

After the reviving of the suit, it was discovered 
that Gough had made anothei will, dated 30th of 
September 1 804, by which he devised all his estates 
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to the appellant Richard Franklin Gough, charged 
with some legacies, and amongst others a legacy to 
the appellant Maria, and appointed the appellant 
Richard Franklin Gough residuary devisee and 
legatee. 

The second will was established under a decree of 
the Court, obtained in a suit instituted by Richard 
Franklin Gough, who thereupon agreed with Maria 
Rylands and Hamilton and Crawford, that the suit 
which had been revived by them as above stated, 
should be continued in their names for the benefit of 
the appellant Richard Franklin Gough. 

The cause was prosecuted accordingly, and the 
plaintiffs and defendants respectively having ex- 
amined witnesses on the questions at issue, the cause 
was heard before Lord Chancellor Ponsonby on the 
pleadings and proofs j and on the 28th of June 
1 806, it was decreed, that under the circumstances 
of the case the deed of sale dated the 1st of August 
1 786, ought to be deemed fraudulent and void 
as against the plaintiffs in the cause ; and accord- 
ingly, that the same should be brought in and can- 
celled, and that the plaintiffs should be entitled 
to a redemption of the mortgage of the 25th of 
October 1 783, on payment of the balance (if any) 
which should appear to be due on the foot of the 
same ; and that it should be referred to a master 
to take an account of the sums due to the defend- 
ants, David, John, and Peter Latpuche, on the foot 
of the mortgage ; and also, an account of all sums 
advanced by the defendants, or any of them, as 
well in the discharge of the debts of Thomas Gough, 
as also of the sums paid to him or for his use, and 
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by his desire, in his lifetime ; and that the master 
should also take an account of what the defendants, 
or any of them, had received, or without their wilful 
default might have received, out of the mortgaged 
premises, from the 9th of July 1781, being the time 
when they entered into possession thdfeof under the 
custodiain ; and that the rent reserved by any lease, 
which should appear to have been bond, fide made by 
the defendants, should) be charged from the date 
thereof, and that the master should set a fair rent on 
the other parts of the premises ; and that in taking 
the accounts, the master should set off the sums with 
which the defendants should be chargeable, first 
in discharging the interest, and next the principal 
of their demands ; and thereupon should strike a 
balance, and the costs and further directions were 
reserved until the return of the master’s report. 

The cause was afterwards re-heard before Lord 
Chancellor Ponsonby, on the petition of John La- 
touche; and on the 29th of April 1807, it was 
ordered that the former decree should be affirmed. 

By the report on the 23d of December 1807, 
the master upon the whole of the accounts found 
that there was a balance of 6,286 1. 17 s. id. due to 
the plaintiffs on the day of his report. Against this 
report several exceptions were taken by the defend- 
ants, on the ground that the master, in taking the 
accounts, had not received certain statements copied 
and signed by Gough as evidence against the plain- 
tiffs. On this ground njost of the exceptions were 
allowed, and upon reference back to the master to 
review his report according to rules made on hear- 
ing the exceptions, he found by his amended report. 
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that after all credits and allowances there was a 
balance due to the defendants, of 4,755/. 4.?. 9 c?. 
Against this amended report both plaintiffs and de- 
fendants filed exceptions, which were over-ruled by 
decree on further directions, on the 27th of June 
1808, wherebf it was ordered that the balance found 
due by the amended report should be paid with in- 
terest in three months, and thereupon possession of the 
lands, with the title deeds, be given to the plaintiffs, 
and in default of payment the bill to be dismissed. 
This sum, according to the decree, was paid by 
R. F. Gough. 

Hamilton and Crawford died after the date of 
this decree, leaving the appellant Maria the only 
plaintiff on the record. John Latouche also died 
after the decree and before the appeal, leaving 
Robert Latouche his heir at law, and Robert and 
John Latouche his executors. I11 January 1812, 
Robert and John Latouche appealed against the 
decrees of June 1806, and April 1807, but with- 
drew their appeal in March 1812. Maria Rylands 
(together with R. F. Gough) appealed against the 
order of the 23d of March 1808, and the decree of 
the 27th of June 1808. 

After the appeal was presented, the cause abated 
by the death of the respondent David Latouche, and 
was revived against the respondents George La- 
touche, John David Latouche, and Peter Latouche 
the younger, who were executors, and obtained 
probate of the will of David Latouche. 

On the 20th of May 1818, the appeal was called 
on for hearing, and on the statement of the appel- 
lant’s counsel, (no counsel appearing for the respond- 
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, ents,) the House were of opinion that the appellant, 
Richard Franklin Gough, ought to have been made 
a party to the suit in Ireland, w’liich could not, by 
agreement, be carried on for his benefit, and on this 
ground adjourned the appeal sine diey directing by 
their order, that the appellants should be at liberty 
t.o take such proceedings in the Court of Chancery 
in Ireland as they might be advised, to make the 
proper persons parties to the cause there, and to 
bring all proper parties before the House. 

After the decree had been made which esta- 
blished the last will of Thomas Gough, the appellants 
Richard Franklin Gough, and John Franklin, who 
had been appointed executors, obtained probate of 
that will from the Court of Prerogative in Ireland. 

The appellant, Richard Franklin Gough, after- 
wards took the benefit of an Act passed in the fifty- 
third year of the reign of Geo. 3, “ for the relief of 
Insolvent Debtors in Ireland.” 

On the 7th of November 1818, the appellant, 
Richard Franklin Gough, exhibited a bill in the 
Court of Chancery in Ireland against the respond- 
ents, and against Henrietta Gough the surviving 
executrix of the first will of Thomas Gough, (the 
three other executors, namely,Jolm Hamilton, Wil- 
liam Crawford and George Lloyd being dead,) and 
against John Franklin, his co-executor under the 
second will, and Maria Rylands, and against John 
Massy, who was chosen assignee of bis estate and 
effects under the said insolvent act : praying*among 
other things, that Richard Franklin Gough and 
John Franklin might haye the benefit of the suit 
instituted by Thomas Gough, and revived by John 
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Hamilton, William Crawford, George Lloyd, Hen- 
rietta Gough and Maria Rylands, and of all pro- 
ceedings, orders and decrees in the original and 
revived suit, so that Richard Franklin Gough might 
be entitled to appeal therefrom. 

The respondents put in a demurrer to the bill, 
which, on argument, was over-ruled by the Master 
of the Rolls ; but other causes of demurrer, which 
were assigned Ore tenus , having been allowed, the 
appellant Richard Franklin Gough appealed from 
this decision to the Lord Chancellor, who reversed 
the order of the Master of the Rolls. 

■t 

On the ()th of April 1 8 1 gl? the respondent Robert 
Latouche filed his answer to this bill, and thereby 
contended that the appellant Richard Franklin 
Gough ought not to have the benefit of the decrees 
made in the revived cause, and that any right, or 
beneficial interest, which the appellant Richard 
Franklin Gough had in the cause, and the subject- 
matter thereof, were legally vested in John Massy. 

On the 8th of April 1810, the defendant John 
Latouche answered the bill.' 

On the 24th of April i8lg, the other respond- 
ents, Peter Latouche? the elder, George Latouche, 
John David Latouche, ' and Peter Latouche the 
younger, answ r ered the bill ; and they as well as John 
Latouche, by their answers, raised the stinie objections 
as the respondent Robert Latouche had done to the 
relief sought by the bill of Richard Franklin Gough. 

The several other parties, defendants, also answer- 
ed the bill, and the defendant John Massy by his an- 
swer stated, that he was appointed assignee of the 
appellant Richard Franklin Gough’s estate and 
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j effects, without his knowledge, consent, or concur- 
rence ; that he never accepted the trust, nor acted 
under it ; that he did not intend to undertake, and 
was desirous to be released from the trust. 

The cause was afterwards set down on the bill 
and answers, and was heard before the Lord Chan- 
cellor on the 4th and^fth days of May 1819; and on 

^ the 1 oth of May it was decreed, “ That as between 
“ the plaintiff and the defendants ffobert Latouche, 
“ John Latouche, Peter Latouche the elder, George 
“ Latouche, John ' David Latouche, and Peter La- 
“ touchy the younger, the plaintiff as executor of 
“ Thomas Gough, be^nd he accordingly is hereby 
“ decreed, entitled to thjs benefit of the proceedings 
“ in the pleadings mentioned, as prayed by his bill. 
“ And it is further ordered, that as between the 
“ said plaintiff and said defendants, the remainder 
“ of plaintiff’s bill, claiming as devisee of said 
“ Thomas Gough, be, and the same is hereby- dis- 
“ missed with costs, tcT be taxed by the master in 
“ this cause, against the,, plaintiff, and as to the de- 
** fondant Jphn Massy, assignee of Richard Franklin 
** Gough, an insolvent in the pleadings named,” 
it is further ordered, “ that the plaintiffs bill in this 
“ cause, and all and everj^the^inatters and things 
“ therein contained, be, and the same are hereby 
** dismissed, With costs, to be4axed by the master 
“ against the plaf&tiff.” 

On the 24th June 1819, it was ordered by the 
House on the petition of the appellants, that they 
should be at liberty to amend their original appeal, 
by making the appellant John Franklin a party 
appellant, which was accordingly done. 
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The respondent John Latouclie, one of the exe- 
cutors of the will of John Latouche the elder, died 
after th'e decree, leaving the respondent, Robert 
Latouche, surviving txsv^toi*. 

Under these circumstances, the appeal was again 
brought to hearing before the House in the year 1 820. 
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For the Appellants,' ’^Mr. Pforne, Mr. Blah e* 

For the Respondents, Mr. Hart, MrJVelherellA 

} 

Lord Redes dale : — This is a decree giving the 
benefit of the former decree to the plaintiff in his 
character of executor, which was an immaterial part 
of that decree. Substantially, it related to the in- 
terest claimed by the plaintiff in that suit as devisee ; 
and the bill is dismissed as to the devisee, in whose 
absence the accoilrit cantiot be taken. 


The Lord Chancellor : — The decree in the ori- 
ginal' suit was made upon the bill, and in favour of 
Maria Rylands. If she is not entitled to that de- 
cree, how can another pbrtOn in a supplemental suit, 
professing to carry on the former suit, have the 
benefit of such a decree ? 

Lord Redesdaljfa mr -'Yke fact that Gough was in- 
solvent and discharged by act of parliament, could 
not have been knowfbto Lord Ppmonby. The de- 
cree dismissing the bill as tl^f flfpit of the devisee, 
extinguishes the whole right of the appellant, and 
yet is not made a substantive ground of appeal. 

* Since appointed Deputy Remembrancer of the Court of 
Exchequer in Ireland. 0 * 

f Since appointed Solicitor-general. „ 
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1880. This proceeding, looking to its origin, is on the 
hylands a PP ea l of Maria Rylands. In the original appeal 

»• Richard Fraftklin Gough was made an appellant, 

latodche. a j^.j 10 U g | 1 } ie nothing to do with the cause. For 

the purpose of making him appellant, it was then 
supposed that Maria Rylands had no interest. The 
House ought, on the former hearing, to have dis- 
missed the appeal, without-prejudice to any suit 
to be instituted by Richard Franklin Gough. 

To the parties as executors the Court could only 
give the benefit of , the decree in favour *of Thomas 
Gough, so far as the account of receipts and pay- 
ments to the time of his dfeath extended. 

Subsequent to the death of Thomas Gough his 
devisee became the party^entitled, and as Richard 
Franklin Gough proves to, be the devisee, he cannot 
have the benefit of proceedings in a former suit to 
which the party in that suit was not entitled. Such 
a decree might pass by consent, but not otherwise. 
Perhaps the appeal might stand over, with liberty to 
re-hear the cause on thefcshpplemental suit. But 
another supplemental bill will be necessary to bring 
an assignee" of Richard Franklin Gough before the 
Court. Then it must be qonsidered whether you 
can be entitled to the supposed interest of Maria 
Rylands. The proper course would have been to 
revive the proceedings as they^rtood on the death of 

, Thomas ‘Gough, fr 

' ' ' • 

Mr . Blake : — There have been cases where third 
persons have been allowed to take the benefit of a 
decree. 

,« * * 

Ijot'd Bedcadalc .* 2 — There is a difference between 
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the eases of persons who are incidental parties, as taso. 
legatees, creditors, &c. and sole subsisting indc- 
pendent parties. Suppose the ease of a bill to v. 
execute a trust to sell an estate for payment of 1 ATouc,,,: '' 
debts, and a person is made a party as the repre- 
sentative of a surviving trustee, who proves not to 
be so ; in such a case, if the suit is perfect in other 
respects, the error might perhaps be corrected, and 
the benefit of the proceedings had by a supplemental 
suit. But here is a substantial defect of parties. 

7.' 

p 

> . 

Lord Rcdesdalc : — The suit in this case was 14 July, ih™. 
instituted by Thomas Gough, and on his death re- 
vived by Maria Rylands, who obtained a decree. 

It hail in the mean time betjn discovered, that the 
will under which she claimed ashlevisee had been 
superseded by a subsequent will, which was esta- 
blished by a decree of the Court, obtained in a suit 
instituted by Richard Franklin Gough, the devisee, 
in the second will. Then followed an agreement, 
which it was not competent*!!*) the parties to make, 
that Richard Franklin Gough-should have the be- 
nelit of the suit pending on behalf of J^Iuria Rylands 
in the character of dey^see. The decree was made 
m the cause, and the appeal brought before the 
House substantially as the appeal of Maria Rylands, 
who had, in fact, no ’’mterest in the ‘ spit. The 
cause stood over, by permission of the House, to 
correct that mistake. A biff* wfis then filed by 
Richard Franklin Gough against the Latouches, 
and the assignee of his estate, to have the benefit of 
the former suit. The decree upon that hill gives 
him the benefit of the former suit as executor. That, 
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at the utmost, can only extend to the accounts to 
be taken up to the time of the death of Thomas 
Gough. Beyond that interest the claim upon the 
former suit is a mero nullity. As to all other mat- 
ters the bill is dismissed; and according to the de- 
cree, the title can be sustained in the character of 
executor only, and not as devisee. In addition to 
this difficulty, and supposing the title as devisee 
sustainable, the assignment under the insolvent act 
took all estate and right out of Richard Franklin 
Gough, and vested it in the assignee. On the 
hearing of the supplemental suit the assignee de- 
clared, that he had never assented to undertake the 
trust or administration of the insolvent estate. The 
law does not compel an acceptance of such a trust, 
and in consequence of this refusal on record, the 
parties are left in the same situation as if there had 
been no assignee. In this predicament how can you 
proceed ? If the respondents had appealed, the 
House might have determined the question so far 
as you are entitled as. executor; but, in fact, the 
present subject-matter of appeal respects the interest 
of a devisee, agid not an executor. 

Mr. Horne : — We may have the benefit of the 
account if we assent to confine it to the lifetime of 
Thomas Gough. 

Lord Redesdale : — The Court has decreed, that 
a certain balance is due upon the mortgage. The 
executor, therefore, has no interest. 

Mr. Home : — We ask as personal representatives 
the benefit of the original decree. 
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Mr. Blake : -The sum reported due lias been Mao. 
paid but we seek to recover it : that must be bv “ 

. J HYLANDS 

payment to the personal representatives. v. 

I.ATOUniE. 

Lord Redesdale : — The original bill prays that 
the deed conveying the whole estate may be declared 
void. The decree accordingly, in tlie revived suit 
instituted by Maria Rylands in the character of 
devisee, declares the deed to l^e fraudulent and void, 
and directs accounts of all nVonies due on the mort- 
gage, &c. and all rents and profits, &c. as on the 
claim of a devisee. The master takes the account 
of the rents and profits to the date of the report. 

To the sum reported due on the first report Maria 
Rylands could not have title as executrix, but as de- 
visee. You now seek to have the benefit of the 
decree in that suit, which includes the rents and 
profits from the death of Thomas Gough. 

Mr. Horne : — We give up so much of the decree. 

The appellants contend that the mortgage debt was 
overpaid during the life of TKomas Gough by re- 
ceipt of rents, and they claim to be entitled to the 
surplus. 

Lord Redesdale Why did the Court dismiss 
the bill as to the right of the devisee: 

- 

Mr. Blalcc: — It was supposed that the question 
as to the realty was concluded, and there remained 
only a question of account. 

Lord Redesdale : — Instead of filing a bill to have 


n ft 
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the benefit of the proceedings, you should have re- 
vived the suit of Thomas Gough. 

Mr. Horne : — The conduct of the parties has 
given validity to the decree. 

Mr. Hart : — No such fact is put in issue. 

Lord Redesdale : — The account stated by the 
master, from the death of Gough in 1804, amounts 
to £. . Suppose the House were of 

opinion that the report is right, we are sustaining 
the transaction without proper parties. This is in 
substance a decree for redemption. I do not see 
how it is possible to cure the defects of the case. 
If the respondents had appealed so far as the decree 
gives the benefit of the former proceedings, and the 
appellauts so far as the bill is dismissed in respect of 
the rights of the devisee, some course might have 
been adopted. But in the actual state of the 
cause, supposing the House were of opinion that it 
is possible or probable that the principal and interest 
of the mortgage were liquidated by receipt of rents 
and profits during the life of Gough ? 

Mr. Horne : — \ ou might send the cause back 
to take the accounts. 

Lord Redesdale . — We could do no such thing 
in the absence of the devisee, or those to whom his 
right is transferred. 



Mr. Blake : — The bill was originally filed by 
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Maria Rylands as devisee, and the personal repre- 
sentatives also were parties. The cause might, per- 
haps, be reheard on the supplemental bill. 
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Lord Redesdale : — The devisee or his represen- 
tative must be a party. 


Mr. Blake : — In Binks v. Biuks * in Chancery, 
August 1814, a mortgagee filed a bill for a sale 
' under a trust. Before the decree lie conveyed his 
whole interest, and his assignees were permitted to 
have the benefit of the decree which he obtained. 


The Lord Chancellor : — You have never heard 
of such a case before or since. I never heard of 
such a practice. 


Lord Redesdale : — The case of Binks v. Binks '7 
is not an authority in point. There the party as- 
signed for payment of debts, reserving the surplus, 
and the assignee had an interest and right to prose- 
cute the suit. There the decree was defective only 
because incidental parties were not before the Court. 

Here the party prosecuting the suit had no interest 
according to the case made by the bill, and no right 
to the decree. It seems to me impossible to dispose 
of the case in its present circumstances ; the question 
in substance being, whether Richard Franklin Gough 
is entitled to recover from the respondent a sum 
which he paid representing Maria Rylands as a 
devisee ? The estate is only redeemable by the de- 

* See the note at the end of the case, where an abstract of 
the facts of this case is given from the Registrar’s book. 
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visee, or those who claim in his right, and how can 
the cause proceed without a nominal assignee, at 
least, to represent the creditors ? 


July 19. Lord Itedesdale . — This case was first before the 

House in 1818. We were then embarrassed by 
the state of it.* According to the state of the 
pleadings at that time, Maria Hylands appeared to 
have the whole beneficial interest, but in fact had 
only a legacy under the second will, which the parties 
agreed to keep out of view in that suit, and to con- 
tinue the proceedings for the benefit of Richard 
Franklin Gough. The decree was for accounts and 
redemption in favour of Maria Hylands, as devisee, 
and the other plaintiffs as executors under the first 
will of Thomas Gough. On the ground of this 
private agreement Richard Franklin Gough made 
himself a party to the original appeal, stating the 
second will and the agreement. Under these cir- 
cumstances the House, finding it impossible to pro- 
ceed on such an agreement, retained the appeal, 
giving liberty to the parties to supply the defects of 
their case by such proceedings as they might be 
advised to institute. A suit was thereupon com- 
menced by Richard Franklin Gough. The cause 
was heard on the 10th of May 1819, and the decree 
declares the plaintiff to be entitled as executor of 
Thomas Gough inaccurately, for he was not sole 
executor. It declares, that as such he is entitled to 


* Here the noble lord stated the facts from the pleadings 
as they were set forth in the appeal cases, according to which 
it appeared that Richard Franklin Gough, who had made him- 
self a party to the original appeal, had no interest in the pro- 
perty. 
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the benefit of the former decree, that is, of all the 

' v 

proceedings ; as to the rest of the prayer, the hill is 
dismissed. The decree, therefore, appears to be in 
favour of one of two subsisting executors ; and the 
claim of the plaintiff in that suit as devisee is dis- 
missed, both as against Messrs. Latouchc and Massey 
the assignee. This is a singular mode of proceed- 
ing. Supposing Richard Franklin Gough entitled 
in this suit as one of two executors, something was 
necessary to be done as to the co-executor ; and it 
seems that the parties are conscious of this defect, 
as they have made him a party to the appeal. The 
whole proceeding has been so strangely managed 
that it becomes difficult to know what course ought, 
to be pursued. In the court below it has been 
declared that Richard Franklin Gough is entitled 
to the benefit of the proceedings in the former suit. 
But the question material for consideration is, whe- 
ther we have before the House proper parties to 
maintain the interests mentioned in the appeal ? 
What is the nature of the suit ? A bill to have the 
benefit of former proceedings, not to carry on the 
unexecuted part of a decree, but to continue the 
whole for the purpose of reversing a part. The 
facts require attention and the difference in cha- 
racters and relations of the defendants. David La- 
touche was mortgagee and custodee ; John Latouchc 
was head landlord and purchaser of the lands. The 

* Here the noble lord read the facts from the case, as 
shortly stated in the beginning of the Report. Many of the 
facts stated in the bill to make a case of oppression, which 
formed the ground of the original suit, are omitted in the re- 
port, as being irrelevant to the points before the House. 
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original decree declared the purchase void as against 
Maria Rylands and her trustees, under the first will, 
who were also executors. The decree undoubtedly 
operated upon them in their characters of personal 
representatives, but in substance was founded on 
their rights as devisees, under the first will of Thomas 
Gough. It could stand upon no other right. As 
executors they might be required to discharge the 
debt on the mortgage security. But the decree de- 
clared the plaintiffs in that suit to be entitled to a 
redemption of the lands, on payment of the balance 
(if any) due on the mortgage. To that relief, and 
to have the purchase declared fraudulent and void, 
they could only be entitled as devisees in trust. As 
to that part of the decree, John Latouche, as pur- 
chaser, was the only defendant interested. David 
Latouche was mortgagee and custodee, and the 
account directed was general ; comprehending all 
these parties without distinction, although standing 
in such different rights and characters. This con- 
fusion might be a matter of indifference to the 
defendants, who being connected, might adjust the 
accounts between themselves; but for the sake of 
regularity in the administration of justice, it is to be 
regretted that decrees in Ireland are so imperfectly 
drawn up. The effect of the decree was to make 
the estate redeemable, according to the result of the 
account. The suit was instituted in respect of real 
estate, which was first mortgaged and afterwards 
sold. It was to be reconveyed, on payment of what 
should appear to be due on balance of all the ac- 
counts. On taking the accounts, which of necessity 
comprised reuts accrued since the death of Gough 
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in 1 804, a balance was found due to the plaintiffs. 
Exceptions to this report were filed, on the ground ' 
that the account was improperly taken, and these 
exceptions were in part allowed. Upon the second 
report the balance was in favour of the defendants ; 
and it is observable, that in the schedule to this 
second report the master charges the defendants with 
rents received since the death of Thomas Gough. 
After the decree, founded upon the second report, 
was pronounced, Richard Franklin Gough paid what 
was found due upon the accounts, and took a recon- 
veyance of the estate. After this payment and re- 
conveyance the appeal is presented against the orders 
by which the exceptions are allowed in favour of 
the Respondents, and the object of the Appellants 
is to have these orders reversed, and the former re- 
port re-established. The proceedings are so irregu- 
lar that it is difficult to know how to deal with the 
case. The original decree cannot be carried into 
execution for the benefit of the plaintiffs in the sup- 
plemental suit, for it was void as a proceeding, by 
parties having no interest. Upon the subject of 
costs it may be fit to consider that the respon- 
dents have been improperly put to expense, in 
consequence of the appellants having concealed 
the fact that a later will existed. The appeal in its 
present state cannot be heard for the purpose of' 
deciding whether the account is properly taken, what 
is the balance, and to which party due. Those are 
inquiries which cannot be made without considering 
the title, and in the absence of the devisee ; yet the 
bill being instituted by Richard Franklin Gough in 
that character, it is declared that he has no title as 

it 11 4 
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18 go. devisee to the benefit of the proceedings, but only 
ryi.ands as executor. It has been dismissed, and that is not 
latocciu:. made the ground of appeal. As executor the appel- 
lant cannot be entitled to the benefit of the pro- 
ceedings. It is difficult to frame any order in such 
a case. It would have been better if the former 
appeal had been at once dismissed. It was retained as 
an indulgence to the parties, to give an opportunity 
of making their case perfect. They have not done 
so ; and the Hoyse can give no judgment on the 
merits of the case : but an order may be pronounced 
in terms which point out to the parties the errors in 
their proceedings, that they may now endeavour to 
correct them. It might be to the following effect * : 

“ The matter of the revived and amended peti- 
“ tion of appeal, wherein Maria Rylands, Richard 
<£ Franklin Gough and John Franklin, are Appel- 
“ lants, and Peter Latouche, Robert Latouche, 
“ George Latouche, Jolm David Latouche and Peter 
“ Latouche, junior, are Respondents, having come 
“ on to be heard before this House, and it appearing 
“ to the House, from the petition of appeal and the 
“ cases delivered on the part of the Appellants, and 
“ the proceedings of the Court of Chancery in Ire- 
“ land delivered to the House, that the original 
“ petition of appeal had been presented by Maria 
“ Rylands, widow, and Richard Franklin Gough, 
“ only complaining of an order of the Court of 
“ Chancery in Ireland, bearing date the 23d ot 

* This order was proposed for the consideration of the 
House, but it was not moved, and does not appear in the 
journals. The cause has since abated by the death of one of 
the parties, and has not been again before the House* 
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** March 1808, and a decree of the said Court, 
“ bearing date the 27th of June 1808, made in a 
“ cause in which the said Maria Rylands, John 
“ Hamilton and William Cranford, were plaintiffs, 
“ and the Right Honourable David Latouclic and 
“ others were defendants, and that Richard Franklin 
“ Gough, who was named in the case delivered on 
“ the part of the Appellants as a joint appellant with 
“ the said Maria Rylands, was no party to the said 
“ cause in which such order and decree so appealed 
“ from were pronounced ; and it also appearing to the 
“ House that the proceedings in the said cause were 
“ founded on an original bill filed by Thomas Gough, 
“ deceased, against the said David Latouche, John 
“ Latouche, and others, impeaching a sale and con- 
“ veyance made by the said Thomas Gough to the 
“ said John Latouche, and a mortgage made by 
“ him to the said David Latouche of divers lands 
“ in the county of the city of Limerick, which the 
“ said Thomas Gough held by lease for lives, with 
“ a covenant for perpetual renewal of such lease, and 
that the said Thomas Gough having died before 
“ the said cause had been brought to a hearing, the 
“ said Maria Rylands claiming to be beneficial de- 
“ visee of the said lands under the will of the said 
“ Thomas Gough, and the said John Hamilton and 
“ William Crawford claiming to be executors of such 
“ will, and the only executors who had proved the 
“ same in the Ecclesiastical Court, and George 
“ Lloyd and Henrietta Gough, two other executors 
“ named in the said will, had filed a bill of revivor 
“ and supplement, founded on the said bill filed by 
“ the said Thomas Gough, and had, claiming in 
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“ those rights on the 28th of June 1806, obtained 
“ a decree of the said Court of Chancery, setting 
“ aside the conveyance of the said leasehold estate, 
“ and ordering divers accounts to be taken between 
“ the parties to such suit, and that the said order of 
“ the 23d of March 1 So 8, and the said decree of 
“ the 27th of June 1808, had been made in such 
“ cause, in wjiich the said Richard Franklin Gough 
“ had been a party, but having been struck out by 
“ amendment, was no party at the hearing ; and it 
‘‘ appearing by a bill filed by the said Richard 
Franklin Gough against the said Maria Rylands 
“ and others, that the will of the said Thomas 
“ Gough, under which the said Maria Rylands, 
“ John Hamilton and William Crawford, claimed, 
“ had been revoked by a subsequent will, by which 
“ the real and personal property of the said Thomas 
“ Gough had been devised to the said Richard Frank- 
“ lin Gough ; and the said Richard Franklin Gough 
“ and John Franklin (who has now made himself a 
party to the said petition of appeal by amendment, 
“ together with the said Maria Rylands and Richard 
“ Franklin Gough) had been appointed executors of 
“ such will, and had proved the same, and that 
“ therefore neither the said Maria Rylands nor the 
“ said John Hamilton or William Crawford, as 
“ devisees and executors of the said Thomas Gough, 
“ or the said George Lloyd and Henrietta Gough, 
“ had any right to revive the suit so instituted by 
“ the said Thomas Gough as his devisees, but that 
“ such right was (as now appears) vested in the said 
“ Richard Franklin Gough, and that the said 
“ Richard Franklin Gough and John Franklin are 
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** the executors and personal- representatives of the 
i( said Thomas Gough ; and the matter of the said 
“ petition of appeal presented, by the said Maria 
“ Rylands and Richard F ranklin Gough having been 
“ called on to be heard before the House on the 20th 
“ of May 1818, and it appearing to the House that 
“ under the circumstances then disclosed the House 
“ could not properly proceed to hear the matter 
“ of the said appeal, and having therefore adjourned 
“ the consideration thereof, and on the 10th day 
“ of June 1818, ordered that the parties should 
“ be at liberty to take such proceedings in the Court 
“ of Chancery in Ireland as they might be advised, 
“ in order to make proper parties to the cause, and 
‘‘ bring all proper parties before the House j and 
“ it appearing to the House that the said Richard 
“ Franklin Gough afterwards filed a bill in the said 
“ Court of Chancery in Ireland against the Respon- 
“ dents and against the said Maria Rylands and 
“ John Franklin, and against John Massey, chosen 
“ assignee of the estate and effects of the said Richard 
“ Franklin Gough, who had been discharged from 
“ prison under an act of the 53d year of his late 
“ Majesty’s reign, for relief of insolvent debtors, 
“ praying that he might have the benefit of the suit 
“ instituted by the said Thomas Gough, and revived 
“ by the said Maria Rylands and others, and of all 
“ proceedings, orders, and decrees in the said original 
“ and revived suit, so that the said Richard Franklin 
“ Gough might be entitled to appeal therefrom j 
** and it appearing that such cause was heard in 
“ the said Court on the 10th day of May 1819, 
“ when it was decreed, that as between the plaintiff 
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“ Richard Franklin Gough, and the defendants 
“ Robert Latouche, and others, Respondents in the 
“ revived and amended appeal, the said Richard 
“ Franklin Gough as executor of the said Thomas 
“ Gough was, and he was thereby declared to be, 
“ entitled to the benefit of the proceedings in the 
** pleadings mentioned, as prayed by this bill ; and 
“ that as between the plaintiff and the said defen- 
“ dants the remainder of the said bill claiming as 
“ devisee of the said Thomas Gough should be 
“ dismissed ; and as to the defendant John Massey, 
“ assignee of the said Richard Franklin Gough, 
“ the said bill should also be dismissed, and the 
** said Maria Rylands and Richard Franklin Gough, 
“ who had presented such original petition of appeal, 
“ thereupon obtained the order of the House as of 
“ course, that they should be at liberty to amend 
“ their original appeal, and make the appellant 
“ John Franklin a party thereto ; and the matter 
“ of the said appeal coming on to be heard before the 
“ House on the 5th day of this instant, July, it 
“ appearing to their Lordships, that under the cir- 
“ cumstances of the case the House could not pro- 
“ ceed to pronounce any decision on the said appeal, 
“ inasmuch as already by the said decree of the 10th 
of May 1819, which has not been appealed from 
“ by any of the parties, it was declared, that as 
“ between the said Richard Franklin Gough and the 
“ defendants, the Respondents and John Latouche 
“ deceased, the said Richard Franklin Gough, as 
“ executor of the said Thomas Gough, was entitled 
“ to the benefit of the proceedings mentioned in 
“ the pleadings in the suit instituted by him as 
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“ prayed by this bill ; but such decree had declared 
“ no right of the said John Franklin as his co-exe- 
“ cutor, and by such decree the said bill of the said 
“ Richard Franklin Gough hatl been dismissed, as 
“ between the said Richard Franklin Gough claim- 
u ing as devisee of the said Thomas Gough, and the 
“ said Respondents and the said John Latouche 
‘‘ deceased ; and the said bill had also, by the said 
“ decree, been dismissed against the said John 
“ Massey, so that there is no person before the House 
“ in whom the property of the said Richard Franklin 
“ Gough is vested, in consequence of his discharge 
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“ under the said act for relief of insolvent debtors ; 
“ and inasmuch as the said decree of the a 8th of 


“ June 1 806, was and could only have been obtained 
“ by the said Maria Rylands, John Hamilton and 
“ William Crawford, as devisees as well as executors 
“ of the said Thomas Gougli *%id the same and the 
“ subsequent order of the 23d of March 1808, and 
“ the subsequent decree of the 27th of June 1808, 
“ were founded on the supposed rights of the said 
“ Maria Rylatids, John Hamilton and William 
“ Crawford, as devisees as well as executors of the 
“ said Thomas Gough, the House cannot proceed 
“ to determine the merits of the appeal against the 
“ said order of the 23d of March 1808, and the said 
“ decree of the 27th of June 1808, without having 
“ before them the said Richard Franklin Gough in 
“ the character of devisee in the will of the said 


“ Thomas Gough, and also without having before 
“ them such person as may be entitled to be assignee 
“ of the estate of the said Richard Franklin Gough, 
“ under the said act for relief of insolvent debtors, 
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‘‘ ^specially as if appears on the face of the proceed - 
mgsbeforethfe HCuse, that fhe said decree of the 
“ aSth^Jutih 1 806, on'Svhich "tAe said order and 
“ decree appealed from were founded, was obtained 
“ by persons who had no right to the estate in ques- 
“■ tion } and in consequence of a private agreement 
“ between *them and Ihe said Richard Franklin 
“ Gough', to^vhich the defendants in* the said cause 
“ do not appear to have been parties or privies, and 
“ which agreement does not appear to have been 
“ disclosed to the Court at the time of such decree, 
“ or during the subsequent proceedings, and there- 
“ fore may be deemed to^have been a fraud on the 
“ said Court, and on the other parties to the said 
“ suit, and it therefore may be objected at the hear- 
“ ing of the said appeal, that the said decree of the 
“ 28th of June 1 806, ,, and the subsequent proceed- 
“ ings thereon, were^fcolutely void, or were void so 
“ far as the same respected the said leasehold estate, 
“ it is therefore ordered, by the Lords spiritual and 
“ temporal in parliament assembled, that the hearing 
“ of the said appeal do stand over, with liberty for 
“ the several parties interested to take such proceed. 
“ ings as they may be advised in the said Court of 
** Chancery, respecting the said suit instituted by 
“ tke said Thomas Gough, and the suit instituted 
“ by the said Maria Rylatids, John Hamilton, and 
" William Crawford, and the said suit instituted by 
“ the said Richard Franklin Gough, and to bring 
“ before this House parties competent to litigate the 
u questions which may arise thereupon between the 
“ Appellants and the Respondents, and the right of 
“ the Appellants to prosecute the said appeal ; and 
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“ it is further ordered, that the Appellants do pay 
“ to the Respondents fifty pounds for their costs for 
“ attending the hearing of .this appeal in the present 
“ session.” 
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BINRS v. BINKS,. 

In 1809 Thomas Binks, as creditor, 8tc. filed a bill in 
Chancery against Lord Rokeby, Fred. Turrter, and Phil. 
M'Farlane, stating an indenture of assignment and' 
mortgage, dated in 1 806, by which certain heredita- 
ments, the property of Lord Rokeby, were vested in the 
defendants Turner and M‘ Far lane, as trustees for a term 
of years, to secure the payment of debts owing by Lord 
Rokeby to defendant Tnomas Binks, See. and upon trust 
in default of payment, to sell, 8i.c. and assign or pay over 
the residue, &c. to Lord Rokeby. The bill further 
stated, that payment was not made according to the 
trust, and prayed an account of the debt and interest, 
and immediate payment, or inr^ default, that the estate 
might be sold for payment, according to the trust. 

The cause was heard at the Rolls in July 181 1, and by 
the decree it was ordered, that the def endant Lord Rokeby 
should pay, 8tc. ; or in default of payment, that an 
account should be taken of what was due to Thomas 
Binks, 8tc., and that so much of the estate should be 
sold as would be sufficient to pay, &c.; the sundus, if 
any, to be paid to the defendants Turner and M'Farlane, 
to 'be applied upon the trusts of the indenture of 180G. 
By the report, dated the 8th of August 1812, the Mas- 
ter found the sum due to Thomas Binks, the estate 
was sold pursuant to the decree and the report of 
purchase was confirmed t>y an order, dated on the 
15th of January 1813. At this stage of the cause it 
was discovered that Thomas Binks, being indebted to 
various persons by mortgage, specialty, and simple con- 
tract^ had in March 1810, before the date of the decree, 
assigned all his interest in the estate and debt, comprised 
in and secured by the deed of 1806, to Richard Binks, 
Antony Steel, and William Walter, in trust to recover 
the debt secured by that deed, and to apply the money 
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so recovered in payment of the debts of Thomas Binks, 
enumerated in a schedule annexed to the deed of 1810. 
In this state of things Richard Binks, Antony Steel, 
and William Walter, filed a supplemental bill, stating 
the facts before mentioned ; arid farther, that the solicitor 
'* who conducted the cause for Thomas Binks did not know 
of the deed of assignment of 1810, when the decree was 
pronounced in the original cause, nor until after the 
estate had been purchased by, &c. ; that the decree, 
therefore, had been obtained by mistake, and the pur- 
chaser. refused®- to complete his purchase unless R. B, 
A. S. and W. W. were .made parties to the cause, and 
consented to the payment of the purchase-monies into the 
Bank, in trust, &c. ; that the plaintiffs were willing to 
confirm the proceedings in the former cause, and join 
in the conveyance ; and the plaintiffs submitted that 
they ought to, and prayed that they might, have the same 
benefit of the suit instituted by Thomas Binks, and the 
decree pronounced, and other proceedings had in that 
cause, as if they had been parties to the cause originally. 
The defendants Thomas Binks and Anne his wife, by th€ir 
answer, admitted the facts, and submitted, &c. The 
defendant Lord Rokeby, by his answer, submitted, 
that inasmuch as the decree was founded in mistake, 
and erroneous, it ought not to be carried into execution, 
and the plaintiffs ought not to "have the benefit, &c.; and 
insisted upon the objection as if he had demurred to the 
bill. The defendants Turner and M'Farlane admitted 
the facts, and submitted, & c. 

The supplemental cause was heard before the Vice- 
Chancellor on the 17th of August 1814, when it was 
“ Ordered and decreed, that the former decree and 
“ order should be carried on and prosecuted between 
“ the present parties, in the manner as the same were 
“ directed as to the then parties,” and that the Master 
should tax the costs, &c. 
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(CHANCERY, ENGLAND.) 

Philip Western Wood - # - - Appellant ; 

Joshua Rowe ------ Respondent. 

A bill being filed against two parties praying accounts 
and relief against both ; after one of tne defendants 
had put in an answer, an agreement is made between 
the plaintiff and the two defendants by their agent, 
who is also interested as a party to the agreement, 
containing various provisions as to the transactions 
of mortgage and partnership in mines, which were the 
subject of the bill, besides other matters of agree- 
ment; and providing that “ all proceedings in law 
“ and equity shall cease between the plaintiff and the 
“ two defendants.” .This agreement, that all pro- 
ceedings, &c. shall cease. See. cannot be pleaded in 
bar to the whole suit by the defendant who has not 
answered. 

Such a plea may operate to displace the equitable relief 
sought by the bill, so far as it regards the party who 
pleads, but as a bar to the Whole suit it caunot be 
pleaded. 

Such a plea is, in effect, a plea of one part of the agree- 
ment in bar of the whole suit, which is inadmissible. 

The object of a plea to a bill in equity is to reduce the 
subject matter of litigation to a single point, and to 
avoid the expense which would be incurred by enter- 
ing into all the subject matter of the dispute, which is 
not effected by a plea of an agreement, making provi- 
sions as to the subjects of the suit in a way which the 
decree in the cause could not effect. 

Courts of equity cannot decree the performance of one 
part of an agreement, leaving the other parts unper- 
formed. 

If an agreement be made subsequent to 1 the filing of a 
bill between the parties to the suit and other parties, 
for the purpose of putting an end to the proceedings 
in the suit, and other purposes, it cannot be pleaded 
in bar to the bill by one of the parties. If it could 
be so pleaded, it must contain averments that the 
conditions of the agreement have been performed, or 
VOL. II. s s 
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from circumstances could not be performed ; and that 
the other parties not joining in the plea are ready to 
perform the agreement; and events by which the agree- 
ment is affected ought also to be noticed in the aver, 
ments. But setnb. tjial in such a case the court not 
having the power to compel the performance of the 
agreement on the plea, a bill must be filed for the pur- 
pose, including all the parties, and all the subjects of 
the agreement. 

Tt lies upon the party seeking the performance to take 
the steps necessary to enforce it, and not upon the 
other party bound by the agreement, being plaintiff in 
the original suit, to intercept the effect of the agree- 
ment by filing a supplemental bill. 

An executory agreement is i a cause of action, and cannot 
be pleaded in bar to another cause of action. 

Such an agreement is totally different from a release under 
seal, but considered as in the nature of a release, it could 
only be applied to such part of the relief sought by 
the bill as relates to the questions at issue between 
the plaintiff and the party who proposes to have the 
benefit of the agreement by way of plea. It could not be 
pleaded in bar to the whole relief; for the cause must, 
at all events, proceed as to the relief sought against 
the other parties. 

Such a plea, containing no averments, that all the par- 
ties to the agreement are ready to perform it, is not 
only insufficient for want of proper averments, but 
could not be made a good plea by any amendment ; 
because it is not a proper subject of plea, but a mere 
right of action, and cannot be a bar to another suit 
instituted by the party against whom the right of 
action is claimed, especially where a long time has 
elapsed between the date of the agreement and the 
pleading of it. 

Scmb. That affidavits (filed upon interlocutory proceed- 
ings) are to be considered as matters of record, and 
that, the facts disclosed by affidavits so filed may be 
viewed by the court in deciding upon the validity of a 
plea. — Qufere. 


THE Respondent Joshua Rowe, in 1816, filed 
a bill in Chancery against the Appellant Mat- 
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thew Wood, and Sir A. O, Molesworth, stating 
transactions between the Respondent and Matthew 
Wood, and deeds and instruments whereby an in- 
terest in mines, called Great and Little Crinnis, 
Campdown and Appletree, vested in thQvRespondcnt 
for terms of years, and a judgment in the court of 
Common Pleas entered up against the Respondent 
for the sum of 20,000/. were assigned to Matthew 
Wood, by way of security for the payment to him 
of monies due and to become due to him from the 
Respondent ; and stating also, contracts entered into 
by Matthew Wood for the purchase of-j^-th shares, 
and by the Appellant of T \th shares in the mines ; 
and further stating an indenture bearing date the 
16th of December 1814, made between the Re- 
spondent of the one part and Matthew Wood of 
the other part, reciting an agreement between the 
parties thereto as to the taking and adjusting of 
the accounts relative to the mines, by which inden- 
ture the -|£th shares in the mines were assigned by 
the respondent to Matthew Wood ; and further 
stating an indenture of the same date, made between 
the Respondent of the one part and the Appellant 
of the other part, to the same purport and effect, 
mutatis mutandis , as the first mentioned indenture, 
whereby the T Vth shares in the mines were assigned 
by the Respondent to the Appellant. 

The bill further stated that Matthew Wood ex- 
ecuted a power of attorney to Benjamin Wood, 
authorizing him to take possession of the mines, as 
the agent and for the benefit of Matthew Wood; 
and that in pursuance of the power, Benjamin 
Wood, in March 1815* entered into possession of 
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the mines, as the agent of Matthew Wood, and had 
ever since been and then was in possession, and had 
ever since worked, and then worked the mines. The 
bill further stated, that the Respondent from time 
to time, after the month of November 1812, trans- 
mitted to Matthew Wood blank bills of exchange, 
upon stamps, sufficient to warrant the drawing of 
50,000/. at least, that the same were all signed by 
the Respondent, either in the character of acceptor 
or drawer; that Matthew Wood had (as the Re- 
spondent believed) filled up the blank bills, and 
negociated or disposed of several of them, in some 
way, for his own use ; and that since the month of 
March 1815, when Benjamin Wood took possession 
of the mines, Matthew Wood had carried on the 
business under the firm of the Crinnis Mine Com- 
pany, and had issued bills of exchange in the name 
of the Crinnis Mine Company. 

The bill further stated, that Matthew Wood had 
caused the complainant’s effects to be seized in ex- 
ecution for the sum of 8,948/. lis. 4 d. and that 
such execution was taken out on the judgment for 
20,000 /. The bill charged, that in a certain ac- 
count made out by Matthew Wood, of the dealings 
between him and the Respondent, there were divers 
errors and improper charges, and in particular that 
the Respondent was therein debited with the sum of 
9,470/., though in fact the same was money paid by 
Matthew Wood for purchases on his own account ; 
and further charged, that Sir A. O. Molesworth, 
the then sheriff of the county of Cornwall, intended 
forthwith to proceed to a sale of the Respondent’s 
effects seized in execution. 
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The bill prayed that an account might be taken of u«o- 
the several dealings and transactions in the bill men- wom) 
tioned ; and that the balance due thereon from Matthew v - 

Wood to the Respondent might be ascertained and 
paid, he being ready to pay what, if any thing, might 
be found due from him upon taking the account ; 
and that either the Appellant and Matthew Wood 
might be declared to be partners with the Respond- 
ent in the mines, and that an account might be taken 
of all the profits of the mines received by the Appel- 
lant and Matthew Wood, or either of them, &e. 


and that the Respondent might have credit in 
taking the account for his share of the prolits, and 
for what was due and unpaid for the Appellant's 
and Matthew Wood’s shares in the mines, and for 
the blank bills of exchange, and that proper direc- 
tions might be given for the payment of the bills 
drawn in the name of the Crinnis Mine Company, 
or such of them as were outstanding ; or in case 
the court should be of opinion that the Appellant 
and Matthew Wood were not partners with the 
Respondent in the mines, then that a like account 
might be taken of the prolits thereof received by, 
or by the order, or for the use of the Appel rant 
and Matthew Wood, or either of them ; and that 
the Respondent might have credit given to him in 
taking the account for all those prolits and for the 
blank bills of exchange, and for all the bills issued 
by Matthew Wood, in the name of the Crinnis Mine 
Company, or might be indemnified against the bills ; 
and that the Appellant and Matthew Wood might, 
upon being paid what, (if any thing, / was due to 
them, deliver up possession of the mines, and the 
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stock therein, to the Respondent ; and that the 
Appellant and Matthew Wood respectively might 
in the mean time be restrained by injunction 
from issuing or negociating any bills or notes in 
the name of the Crinnis Mine Company, or any 
of the blank bills of exchange, and from using 
the name of the Crinnis Mine Company in any 
manner*; and that Matthew Wood might also be 
restrained by injunction from proceeding in the ex- 
ecution, and from all other proceedings at law under 
the judgment ; and that Sir A. O. Molesworth 
might, in like manner, be restrained from selling the 
Respondent’s effects, or from otherwise proceeding 
in the execution. * 

* The bill was unusually long, but contained no other alle- 
gations material to be stated for the purpose of making the 
plea and the judgment upon the appeal intelligible. On 
account of the observations made by the Lord Chancellor iu 
moving the judgment (Post. 6o6, et seq.) a short statement of 
the proceedings which occurred between the filing of the bill 
and the plea is here introduced by way of note. 

On the 19th of July 1816, the statements of the bill being 
supported by affidavits, an injunction to restrain proceedings 
under the execution was applied for, ex parte , and granted. 

A joint and several answer had been prepared for the Ap- 
pellant ^and M. Wood. In the month of November 1817, 
M. Wood alone swore to the answer, with an understanding 
(as stated by affidavit) that P. W. Wood should not be required 
to answer until certain proceedings then pendii^| in an eject* 
ment, which related to the mines, should be determined. 

On the 29th of January 1818, the sheriff applied for a re- 
ceiver of the effects, which had been levied under the execu- 
tion. An order was accordingly made with the consent of all 
parties, and the appointment was afterwards completed with 
the usual recognizances. 

No further step was taken in the cause until the month of 
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The Appellant put in upon oath the following 
plea : — 

“ This defendant, &c. saith, That since the said 
€ * bill of complaint was exhibited, the said com- 

July 1819, when the plaintiff issued an attachment returnable 
immediately against P. W. Wood for want of an answer. No- 
tice of a motion having been given to set aside this attach- 
ment, affidavits of what had taken place in intermediate 
time were filed by both parties. 

An affidavit was filed by the Respondent, as explanatory of 
the case, and a joint and several affidavit by the Appellant 
and two other persons, in which the agreement was set 
forth ; it then proceeded to state, that in pursuance and fur- 
therance of the agreement, the Respondent and Benjamin 
Wood, acting on behalf of M. Wood and the Appellant, 
had investigated accounts ; and that on the Gth of March 
1819, a farther agreement was made between the parties, in 
which the account between the Respondent and M. Wood and 
the Appellant was set forth according to the result of the in- 
vestigation. At the end of this statement of account appears 
the following reservation: — “ The above account is correct, 
subject to the following respective claims and charges ; the 
same to be agreed on between the undersigned, if possible, 
if not, to be referred in two' months from this date." Then 
follow several claims for credit, &c. among which is a claim 
on the part of M. Wood and the Appellant to be credited 
for the profits on 24 64^ shares, in Wheal Regent, from the 
27th of May 1818. The memorandum concludes thus : — 

It is agreed between the undersigned, that particulars of' all 
accounts of every description shall be forthwith furnished 
mutuall^for the settlement of the above claims and charges. 

It is agreed to refer the valuation of the ship .timber to, &c. 

It is also agreed to refer the claim for stock, and rent of 
Dartmoor brewery, on, &c. to, &c., they to call in a third 
person if they do *not agree. 

(signed) Josh. Rowe, 

The Crinnis Mine,! B. Wood, for Matthew Wood. 

6th March 1819. f 
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“ plainant and M. Wood, and this defendant being 
“ mutually desirous of determining all proceedings 
“ under the said bill, Benjamin Wood, as agent 
“ for the said M. Wood ancj of this defendant, 
** as also in and on his own individual capacity 
“ and behalf, and the said complainant did for that 
“ purpose, amongst others, on or about the 27th 
“ day of May 1818, make and enter into and duly 
“ sign an agreement in writing, which was and is 
“in the words and figures following,. (that is to 
“ say;) We, the undersigned, hereby mutually agree 
“ to the following effect-: viz. ‘ That Wheal Regent 
“ forms a part of Campdown Set, and is therefore 
“ included in the sale to M. and P. Wood, and 
“ also in the mortgage securities to M. Wood, but 
“ as she hat made no profit up to this time, the 
“ accounts respecting the same shall not be taken 
“ one way or the other, but from this date** ‘ The 
“ mine accounts during the possession of J. Rowe, 
“ and also during the possession of M. Wood, to be 
“ settled as per deed dated on er about December 
“ 1814, between the undersigned, if possible,* if not, 
“ by two indifferent persons, one to be named by 
“ each of the undersigned.' - All the ship-timber 
“ now undisposed of to be taken at a valuation of 

K V 

The Respondent claimed credit for the balance of purchase- 
money on the shares sold to M. Wood and the appgj|pnt, and 
for pcoht on the residue of the shares. 

On the 31st of July 1819, the Lord Chancellor, upon the 
ground that the attachment had issued without a full com- 
munication with the defendants as to the steps intended to be 
taken in the cause, ordered it to be set aside, without costs, 
and without prejudice to any future proceedings. — See 
1 J. and W. p. 3*2. 
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two indifferent persons, and if they do not agree, 
then to call in a third, and the same to be charged 
to the mine account.* ‘ *M. Wood to give J. Rowe 
l, 2, 3, 4 and 5 years, by etjual instalments, for 
the. payment of the balance due upon making 
up the accounts, which is agreed to be done 
without delay, between M. Wood, P. Wood and 
J. Rowe ; but whatever J. Rowe may deliver in 
stores to the mine, including the before-mentioned 
ship-timber, as well as his proportion of the profits, 
to go towards the next instalment coming due, 
but M. Wood to be paid as much sooner as the 
profits may amount to.* * J. Rowe agrees to the 
charge of 1,000/. per year to the mines for B. 
Wood s services.* * M, Wood to remain in full 
possession of the mortgage propertj®as he is at 
present, but J, Rowe to have the control of the 
working part of the mine ; B. Wood to receive 
and pay every thing, and to purchase and manage 
all the stores.* ‘ The injunction to be immedi- 
1 ately dissolved, and the execution withdrawn, and 
1 all proceedings in lazy and equity to cease between 
J. Rowe and M. and P. Wood ,’ (thereby mean- 
ing the complainant and M. Wood, and this de- 
fendant.) * When J. Rowe has paid the, balance 
of the account due to M. Wood, oh making up 
all accounts between him and M. and P. Wood, 
the sSurities to be re-assigned.* * Should any 
difference arise hereafter between J. Rowe and 
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*• M. and P. Wood, the same to be left to two in- 
“ different persons, one chosen by each party, and 
“ if they capnot agree, a third to be called in.’ 
“ Should any deeds be required to carry the above 
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“ arrangement into effect, the same to be prepared 
“ by Mr. Joseph Edwards, as adviser between the 
“ parties/ 

“ ‘ J. Ro.we to assign to B. Wood all his pro- 
** perty and debts, for the benefit, of his common 
“ creditors, they agreeing not to proceed against 

him in law or equity for ,7 years, from the 1st of 
“ June next/ * All payments and receipts to be 
“ made by B. Wood, and what purchases may be 
“ required for carrying on any of the works of the 
“ said J. Rowe, to be made by the said B. Wood ; 
“ but the management of the said works to remain 
“ under the control of the said J. Rowe, B. Wood 
** making such dividends within the 5 years as he 
“ may be enabled to from the monies in his hands/ 
“ ‘ J. RovJHi not to draw for more than 1,000/. 
“ per year from his estate, for his maintenance/ 
“ ‘ B. Wood to charge 5 per cent, on all the monies 
u he receives for his trouble, and also to charge what 
“ other actual expenses he may pay or incur ; but 
“ the 5 per cent, to include all other commissions/ 
“ Dated this 27th day of May 1818. * jB.JP ood, 
“ for self, M. $ P. IVood—J . Rowe/ 

“ And this defendant doth "aver, That the said 
“ B. Wood, at and before the time of the signature 
“ of the said agreement by him and the said com- 
“ plainant, was duly authorized and emjMsvered to 
“ enter into and sign such agreement, asuie agent 
“ for and on behalf of this defendant and the said 
** Matthew Wood. 

“ And this defendant doth also aver, that by 
“ the proceedings in equity, which it is by the 
* ( agreement stipulated should cease between the 
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“ complainant and M. Wood and this defendant, l 
“ were meant and intended the proceedings in this 
“ present suit j and that at the time when the 
“ agreement was entered into and signed, there was 
“ not, nor were there any other suit or proceedings 
“ in equity, between the complainant and M. Wood 
“ and this defendant, or either of them, than this 
“ present suit and the proceedings therein. 

“ And this defendant doth also aver, that the 
“ agreement hath not been waived or determined, 

“ but is now subsisting and in full force j and this 
“ defendant doth therefore plead the matters afore- 
“ said, in bar to the said complainant’s bill of coin- 
“ plaint, and the relief and discovery thereby sought - f 
“ and he humbly hopes to be hence dismissed with 
“ his reasonable costs in this behalf sustained.” 

The plea was argued before the Vice Chancellor, 
on the 10th of November 1819, and allowed. 

The respondent thereupon presented his petition 
of appeal against the order allowing the plea to the 
Lord Chancellor. 

The appeal was heard in April 1820, when the 
Lord Chancellor reversed the order of the Vice 
Chancellor, and overruled the plea. 

Against this order of the Lord Chancellor the 
appeal bo parliament was presented. 

For the Appellants: — Mr.Hcald , Mr.Sugden , 
(and Mr, Sidebottom .) 

For the Respondent : — The Attorney General , 
and Mr. Home- 
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The Lord, Chancellor : — 

[After some prefatory observations, and stating 
the effect of the pleading^ and proceedings ;] 

There are two ways in which this question must be 
considered. In the first place, I am. not quite pre- 
pared to say that the affidavits filed in the cause might 
not be judicially noticed by the Court, nor do I 
say they could, nor do I mean to state that they 
had not a considerable influence on my mind *. The 
first question is, whether they ought or ought not to 
be looked at as a matter of record, to enable us to 
determine upon the validity of this plea ? Consider- 
ing the affidavits as matter of record, suppose that 
on Monday the attachment had been disposed of, 
and on Tuesday this plea had come before me, if I 
could nof have judicially taken notice of the affida- 
vits, I should have had entirely to forget them, which 
would have been a difficult operation. As matters 
of record they might be Jook,ed to. Considering the 
nature of this agreement, and lookingat the averments, 
the Court was authorized to say argumentatively, 
and supposing such facts had taken place which the 
affidavits say did take place, and if the facta, had taken 
place before, the agreement, could 'those facts form 
a part of this plea ; and 'if necessary to form a part of 
the plea, how could it be supported not noticing those 
facts? In these circumstances I think it^ouljl have 
been perfectly correct to look at the affidavits in a 

* One of the facts averred by affidavit was, that the Respond- 
ent had been fraudulently induced by the Appellant and 
M. Wood to sign the agreement. This was denied by the 
affidavits of the opposite parties. The same fact was alleged 
by the petition of appeal from the judgment of the V. C. to the 
Lord Chancellor. 
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judicial point of view. When the case came before 
me I was puzzled to know how to deal with it. I 
observed that it was the ffrst time within my ex- 
perience that such an executqry contract had been 
pleaded. It was asked, did you ever hear of a Court 
allowing such a plea ? and the answer was, did you 
ever hear of such a plea being overruled ? Qn which 
my observation was, that I never heard of any such 
plea being allowed, or, on the other hand, of any 
such plea being overruled. I have considered with 
great attention the observations made on the subject 
of supplemental bills, according to the view which 
the Court below* took^of the case': Where it was 
said this agreement applies to the whole suit, for by 
one of the term's of the agreement the Court is bound 
to dismiss the bill, and if any thing has been done 
to deprive the defendant of the benefit of that plea, 
it must be made available by a supplemental bill. 

The important view of the case, taken by one of 
your lordships'!*, that it is a plea of one where the suit 
is against several, and where the interests of several 
are affected, did not wholly escape me. This view 
of the case presented itself to my mind : Supposing 
this agreemeht has not been acted upon in such a 
way that Rowe could compel the performance of 
it against Matthew Wood, then Philip Western 
Wood pleac^ this plea j and supposing land should 
have falleh'lft value, would there have been any thing 
to hinder Matthew Wood from saying, I am not 
bound to remain the purchaser of these shares in 
this mine ; I will not join in the plea j I have no 
desire to enforce the agreement against Rowe* I will 
not be the purchaser of these shares in the character 
* The Vice Chancellor. t Lord Redeadale. 
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which the agreement would fix upon me. The 
grounds upon which I proceeded were these : In the 
first place this being an executory contract merely 
under the signature of the party, (I say nothing of a 
release under seal), I could not bpng my mind to 
think that such an executory contract in a court 
of equity could be a bar to the .whole of this suit : 
in the next place, if I had been bound to give my 
opinion upon it, I should have, thought, from the 
cpntents of this agreement, all taken together, that a 
court of equity would have found it so difficult to 
execute that it would not have been executed. 
Whatever might be the law on the one side or on 
the other, looking at the date of this agreement, 
and the time when the plea was pleaded, I was of 
opinion that the plea was defective in matter alto- 
gether ; arid that it was defective in averment. ' It was 
asked by the counsel for the Appellant, Suppose it had 
been pleaded imrriediately after it was signed, would 
it not have been a good plea ? Why, to be sure, 
pleading it then, the performance of the conditions 
of the agreetnent could not have been averred. At 
that moment it must have been averred, that under 
those circumstances, «( which averment this plea 
wants,) they could not have been performed. 

I forbear to enter into many other considerations 
connected with this plea. I do not g regy into the 
aid of the disallowance of this plea any oirroose facts 
which appeared in the subsequent affidavits. It ap- 
peared upon those affidavits, that an the matters of 
the bill, even important matters, were not covered 
by the two agreements. Under the first agreement, 
Rowe could not have the relief which he prays. 
By the agreement with Matthew Wood, he may take 
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into account not only the purchase money which 
Matthew is to pay for his shares, but also the con- 
sideration which Philip Wood is to pay. Under the 
first agreement that equity coqld not be enforced. 
That provision, although it is subsequent to the first 
agreement, I do not look at as a circumstance 
affecting its validity ; but nobody can deny, on the 
other hand, that such an agreement, if it is not 
acted upon, but is merely^a contract to be fulfilled, 
would require that there should be some averment 
to account why it has not been fulfilled, if it was 
not meant finally to act upon it. 

Lord Ilcdesdale 

[After stating the pleadings and proceedings ;] 

With respect to the agreement, which is the foun- 
dation of the plea, <it is, between Joshua ftowe, Ben- 
jamin Wood, Matthew Wood and Philip Western 
Wood, one entire agreement, which is to have its 
effect, if at all, according to^the obligations which 
the several parties undertake by that agreement. 
“We, the undersigned, hereby mutually agree to the 
“ following effect ; that Wheal Regent forms a part of 
“ Campdown Set, and is* therefore included in the 
“ sale to Matthew-and Philip Wood, and also in 
“the mortgage securities to Matthew Wood; but 
“ as she has .jpade ho profit up to this time, the 
“ accounts/^espfeting the same shall not be taken 
“ oneway or the other from this date this is a part 
of the agreement Which edneerns Philip and Matthew 
Wood. 

“ The mine accounts, during the possession of 
“ Joshua Rowe, and also during the possession of 
“ Matthew Wood, to be settled as per deed dated on 
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“ err about December 1814, between the undersigned, 
“ if possible, if not, by two indifferent persons, one to 
“ be named by- each of the undersigned ; ” that is the 
deed oq whicji, as I apprehend, it was contended at 
the bat 4 , as vtas aHeged by Rowe in his bijl, that the 
Woods are to be considered* as partners : one part of 
the prayer of the bill is, that if they are to be con- 
sidered as partners, then that the account may be 
taken in one way j but if they are not to be consi- 
dered as partners, then that the account may be taken 
in another. 

ft is material, Jn any way of construing this deed, 
to observe, that the' agreement does not at all de- 
termine »what.i,s the effect of it ; whether they are to 
be considered afe partners or not ; if the disputed ac- 
count i$ noi settled by that deed, which it is to do 
if possible, it is to be adjusted by two independent 
persons, “ one to be named by each of the under- 
signed .’ 4 Now, though Benjamin Wood is one of the 
undersigned, Philip* and Matthew Wood are the per- 
sons intended. 

«« All the ship-timber now undisposed of to be 
“ tak en at % Venation of |wo indifferent persons, 
“ a nd if they do not agree, then to call in a third, 
«« and the same to be charged to the mihe-account. 
** Matthew Wood to give Joshua Rowe, one, two, 
“ three, four, and five j^ars, by equals instalments, 
“ fqr the payment of the balance due u^bn making 
“ up the account, which is agreed to be done, with- 
“ out delay, between the said Matthew Wood, Philip 
“ Wood and Joshua ,Rowe : ” This provision is of 
hxfrcsme importance with- respect to the effect of the 
agreement, and whether it can olr cannot be made a 
matter of j»lea, as pieced to this bill.beeause this being 
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n separate stipulation on the part of Matthew Wodd, mo. 
is a part of the consideration of the whole agreement, 
and if* that stipulation on the part of Matthew Wood 
is not performed, the consideration, of the agreement 
itself cannot be fulfilled. 

“ But whatever Joshua Rowe may deliver in stores 
“ to the mines, including the before-mentioned sliip- 
“ timber, as well as his proportion of the profits, 

“to go towards the next instalment coming dud} 

“ but Matthew, Wood to be paid as much sooner 
“ as the profits may amount to (this provision 
“ also relates to Matthew Wood} Joshua Rowe 
“ agrees to the charge of 1,000 l. per year* out of 
“ the mines for Benjamin W oopl’s.seirvice^ (here 
is a provision for Benjamin’s seJTicbs) Matthew 
“ Wood to remain in the ffill possession of’ the nfoft- 
“ gage property, as ha is at present, but* Joshua 
“ Rowe to have the conduct of the working part of 
“ the mine : ** That is a stipulatioh betweerf Joshua 
Rowe and Matthew Wood-^a stipulation which, 
with respect to Mr. Philip Western Wqpd^ has no 
effect, except as he was to submit thatwthe posses- 
sion should be in Matthew Woodland the manage- 
ment of the mine should he **to a cermin- extent in 
Rowe, that is as to the working^gart. “ Benjamin 
“ Wood to receive and pay every thing, and to 
“ purchaaeP^ndjnanage alt the stores : ” That is a 
stipulation T9 which Matthew Wood f§ concerned, 
as well as Philip, and in which Benjamin Wood is 
also concerned.*^ 

Then comes this stipulation, which is the ground 
of the plea: “ The injunction to be immcd&tely 
“ dissolved, and the execution withdrawn, .and all 
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“ proceedings in law and equity to cease between 
“ Joshua Rowe, and Matthew and Philip Wood. ” 
Upon this part of the agreement I shall only briefly 
observe,, in the first place, that the execution could 
only fre withdrawn by Matthew Wood, for Philip 
Wood, had no execution or proceedings at law. They 
were proceedings on the part of Matthew Wood j and 
it is a little material also to observe, that there is an 
ferment that there were no other proceedings in 
equity, except the suit instituted by Itowe ; but there 
is nothing said respecting the proceedings at law. 

“ When Joshua Rowe has paid the balance of 
“ the accounts due to, Matthew Wood, on making 
“up all accounts between him and* Matthew and 
“ Philip Wood, the securities to be re-assigned. 
“ Should any difference arise hereafter between 
“ Joshua Rowe and Matthew and Philip Wood, 
“ the same to be left to two indifferent persons, one 

chosen by each party, and if they cannot agree,* 
“ a third to be called in : ” That is indefinitely 
prospective, extending to any thing which might 
arise in dispute, and to any period of time during 
which those mines should be in operation. 

“ Should any deeds he required to carry the above 
“ arrangement into effect, the same to be prepared 
“ by Mr. Joseph Edwards, as, adviser between the 
** parties j Joshua Rowe to assign to Benjamin Wood 
“ all his property and debts for the benefit of his com- 
“ mon creditors, they agreeing not toproceed against 
“ him in law or equity, for five yeaflf from the 1st of 
“ June next : ” That, I presume, is a stipulation 
which Matthew Wood and Philip Wood provided, 
with a view to putting the whole property of Rowe, 
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wlio was concerned with them as to these mines, 
into such a situation that his creditors might 
he repaid in the course of time, so as to prevent 
any embarrassment arising to the mines from any 
debts due by Rowe. 

“ AH payments and receipts to be made by 
** Benjamin Wood, and what purchases may 
“ be required for carrying on any of the work^ 
“ of the said Joshua Rowe, to be made by *Ben- 
“ jamin Wood, but the management of the 
“ works to remain under the conduct of Joshua 
“ Rowe, Benjamin Wood making such dividends 
“ within the five years as he may be enabled 
“ to from the monies in his hands : ” That is an 
engagement with all the three parties who con- 
tract here — all concerned in one way or other, and 
for the performance of which all were interested. 

** Joshua Rowe not to draw for more than 1,000/. 
“ per year from his estate for his maintenance; Ben- 
“ jamin Wood* to charge five per cent, on all the 
“ monies he receives for his trouble, and also to 
“ charge what other actual expenses he may pay or 
“ incur ; but the five per cent, to include all other 
** commissions : ** That is a stipulation for the 
benefit of Benjamin Wood, and a stipulation also in 
which Matthew Wood and Philip Wood, and Rowe, 
were interested. 

This instrument, which is dated on the 27th of 
May 1818, is signed by Benjamin Wood for him- 
self, and Matthew and Philip Wood, and by Joshua 
Itow-e. The plea, stating the agreement verbatim, 
avers, thafT Benjamin Wood was duly authorized 
and empowered to enter into and sign such agree- 
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mcnt as agent for and on behalf of the defendant, 
and Matthew Wood ; and it is also averred, that by 
the proceedings in equity, which it is by the agree- 
ment stipulated should cease between the com- 
plainant, and Matthew Wood, and the defendant, 
were meant and intended the proceedings in the 
present suit ; and that, at the time when the agree- 
ment was entered into and signed, there were not 
any other suits or proceedings in Equity between 
the said complainant and Matthew Wood, and the 
defendant, or either of them, than this present suit 
and the proceedings therein. Then it avers also, 
that the agreement has not been waived or deter- 
mined, but is now subsisting and in*full force ; and 
the defendant pleads the matters aforesaid in bar 
to the bill of*cqmplaint, and the relief and discovery 
thereby sought. 

This plea is in effect a plea of one part of the 
agreement ; that part which provides that all proceed- 
ings in equity should cease between Joshua Rowe, 
and Matthew and Philip Wood, in bar of the whole 
bill. It is therefore a plea, the object of which is to 
prevent any further proceedings in the particular 
suit; yet that was a suit which was not merely against 
Philip Wood, but a suit in which Matthew Wood 
wits also a party. In deciding upon this plea and the 
effect of it, I must consider first what is the object of 
a plea to a bill in equity. The object of a plea to a 
bill in equity I take to be this, to reduce the subject 
of litigation to a single point, and to avoid that ex- 
pense which would be incurred by entering into all 
the subject-matter of the dispute. This plea does not 
effect that purpose ; for tins, which is made the sub- 
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jeet of pica, is an agreement which embraces several 
subjects of the suit, and provides for them in a dif- 
ferent way from what they could be provided for 
under a decree in the cause which had been insti- 
tuted. If, therefore, the court is to proceed upon 
this plea as a mode by whidh it is to do justice be- 
tween the parties, how is it to act ? Is it to stay all 
proceedings against Philip Wood? that will not ex- 
ecute the agreement ; it will execute that one part of 
the agreement which provides that the proceedings 
instituted in equity shall cease, but it will not execute 
the other part of the agreement ; and I apprehend it 
is impossible to hold, that any person can have a right, 
to demand that one part of an agreement shall be 
executed, leaving the other part unexecuted ; which 
consideration alone demonstrates that this agreement 
could not be a good plea to this suit. 

But what is tile nature of this plea ? Without 
entering into the question, whether the averments 
are or are not sufficient, dkcept that it is manifest 
from what has been stated, that the averments are 
not sufficient, -because they do not inform the court 
that Benjamin Wood and Matthew Wood are ready to 
carry into execution this agreement, without which 
the agreement cannot be performed. If such a decree 
cannot be made, the plea does not enable the court to 
do justice between the parties, and therefore 1 con- 
ceive it cannot be a bar to this suit as it is pleaded. 
Independently of this. objection, can it be contended- 
that an agreement which binds three persons can bo 
offered by one of those persons in bar of a suit which- 
involves other persons r The court upon the hear- 
ing of the plea would have that party before it oir 
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pare of .the case, and other parties at the hearing 
upon another part of the case. It would be impos- 
sible for a court to act upon the agreement under 
these circumstances, tinless it had also the means at 
the same time to compel the other two parties to 
perform that agreement^ which it cannot do unless 
a bill is hied for the purpose. 

It has been said this is a dilemma which Rowe, 
the Respondent in the bill, has brought upon himself 
by executing this agreement ; I say it is a dilemma 
which the Appellant also has bfbught upon himself 
by executing this agreement j both of them have 
brought themselves equally into that situation. 
When the Respondent does not insist upon the exe- 
cution ef the agreement, and the Appellant does 
insist upon it, it lies upon the Appellant to take the 
steps necessary to have the agreement performed, and 
not upon the Respondent. That I conceive is also 
an answer to the plea, and shuts it out from being 
allowed as a good plea torfhis bill. 

But there is another objection which appears to 
me important, and which of itself is. an answer to 
this plea, and that is, that it is an executory agree- 
ment ; it is a ground of action, and I never yet heard 
that one cause of action could be pleaded in bar 
against another cause of action. Whether P. Wood 
has or has not a right to carry this agreement into 
execution must depend upon a variety of circum- 
stances which cannot be in the contemplation of the 
court upon the hearing of this plea. In th# first 
place the court would not have all the parties before 
it, and in the next place it would not have the point 
in issue as between Rowe and Philip Wood and 
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Matthew Wood, and consequently it would he im- 
possible for the court to act upon it in any way 
whatever. 

It is said, why is this difficulty to be thrown upon 
Philip Wood since he is ready to perform the agree- 
ment ? if so, he must file a bill in equity to compel 
the performance of it ; the agreement gives him no 
other remedy. It gives him a right to file a bill for 
a specific performance, but no other right whatever ; 
it is only that species of right which it confers, how 
then can that as it plea be a bar to the bill ? It has 
been compared to a release j I apprehend it is a totally 
different thing. Taking it as in the nature of a release, 
it is only an agreement (as pleaded) for a release of 
all demands between Philip Wood and Rowe, and 
that could not be pleaded in bar to the whole relief. It 
might be pleaded in bar as to any account sought to 
be taken by this bill, so as to make Philip Wood 
responsible to Rowe, but it would not be a bar to 
the whole suit. The suit.must proceed with respect 
to Matthew Wood ; and as far as lie might have a 
demand against Philip Wood, though derived from 
Rowe, the court must decree against all the parties : 
and the only effect of that decree would be, with re- 
gard to the result of the account, if any thing should 
appear to be due from Philip Wood to Rowe, Rowe 
could not have any remedy upon that if it should be 
so decreed. Therefore, if it had been a release, it could 
not be pleaded in bar ; if it had been a releasqg^f all 
demands whatever, It could not be a bar to this bill, 
because it could not affect the riglvts between Rowe 
and Matthew Wood, and the rights of Matthew 
Wood as against Philip Wood. 

T T 4 
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Under these circumstances, it appears to me that 
this is a case, not only in which this plea with the 
averments is not a good plea, because the avtrments 
are not sufficient ; but that no amendment could make 
it a good plea, because it is not a .proper subject of 
plea : it is a mere right of action which J*hilip Wood 
insists he has against the resppndent Rowe, and that 
right of action can only be made available by that 
mode of proceeding by which a right of action can be 
made available, that is* by producing it in the proper 
course of suit. It cannot be a' bar to another suit 
which has been instituted by the party against whom 
Philip Wood insists he has this right of action. 
Upon these grounds the order disallowing this plea 
ought to be affirmed. 


The Attorney-General : — We trust your Lordships 
will allow the Respondent his costs of this appeal. 

The Lord Chancellor : — We cannot allow the 
costs, because there have been opposite judgments. 


Tile order for over-ruling the plea affirmed* 
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SCOTLAND. 

James'Duke of Roxburghe - Appellant j 

John Wauchope, Writer to the 
Signet, sole accepting Trustee and 
Executor' of the deceased John 
Duke of Roxburghe ; and the 
Reverend Archdeacon Charles 
Baillie Hamilton, second Son 
of the late Honourable George 
Baillie of Mellerstain ; Sir Wil- \ Respondents. 
liam Scott of Ancrum, Baronet, 

Son and Heir of the late Sir John 
Scott of Ancrum, Baronet ; and 
Sir Henry Hay Macdougal of 
Mackerston, Baronet, the Resi- 
duary Legatees appointed by the 
said Duke - 

Lands, &c. being limited to heirs of entail by simple 
destination, a deed was executed in liege poustie in 
favour of the heirs general of the diaponer ^after his 
death without issue, with a power to revoke* or alter 
that disposition on death-bea ; and a declaration, that 
so far as it shall remain unrevoked, and not altered by 
a writing under the hand of the disponer, it shall have 
the effect of a delivered evident, though, 8tc. By an- 
other deed, executed thirteen years after the first, all 
the lands, &c. together with the personal estate of the 
disponer, are vested in trustees in trust, to be sold, 
ana the produce to be applied in payment of debts 
owing at nis death, and legacies, 8tc. granted or to be 
granted, &c. (The objects of trust being different from 
those provided in the former deed) and the trustees are 
directed to convey, &c. the residue of the whole fuhd in 
favour of such persons, 8tc. as the disponer had di- 
rected or should direct by any writing executed, or to 

• be executed, &c. On death-bed the disponer executes 
a deed of appointment, directing the trustees to con- 
vert the whole estate into money ; and after giving cer- 
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tain legacies he bequeaths the residue to his heirs 
M. and E. for life, with remainder to other persons 
therein named; held, that this was not a revocation of 
the first deed so as to give to the heirs of entail' 
a title to challenge the last deed ex capite hcti ; 
although the disponees for life, under the second deed, 
being the l^irs general of the disponer, had reduced 
the death-bed deed on that ground, and thereby, under 
the doctrine of approbate and reprobate, had forfeited 
the life-interest given to them by the second deed. 

Where lands by an instrument in the nature of a will are 
disponed in trust to sell and pay certain legacies, and 
as to the residue for such persons as the disponer 
shall by writing appoint; and afterwards by deed made 
on death-bed he disposes of the residue, the law of 
death-bed applies to the case, and the disposition is 
reducible on that ground, so far as it relates to lands. 

Lands (entailed by simple destination) being given by tes- 
tamentary disposition to the sisters and heirs of the dis- 
poner, under obligation as to part of those lands, that 
they should be conveyed by his sisters to the heirs of 
tailzie, entitled by strict statutory entail to the prin- 
cipal mansion, & c. where the lands subject to the 
obligation are situated, on condition that a certain 
sum shall be paid by a certain day by those heirs to 
the sisters : by a subsequent testamentary disposition, 
consisting of two deeds, the latter being made on death- 
bed, the lands of the disponer, including those in ques- 
tion, are vested in trustees upon trust to sell and pay 
the interest of the produce to the sisters of the dis- 
poner for life, fitc. who, as general heirs of the disponer, 
reduced the latter instrument so far as it regarded 
lands destined to heirs of line, as made on death-bed : 
held, that the heirs of entail have no title or interest 
to reduce the same instrument on the same ground 
as to the entailed lands ; nor to call for a conveyance 
on payment of the sum specified in the condition ; 
l . because their interest is excluded by the liege-pomtie 
deed, and is not restored, tranferred to, or vested in 
them, because the disponees in that deed hay^. for- 
feited or rejected their right under it; a. because they 
must claim as disponees or legatees under that deed, 
and in such character they are barred from challenging 
the death-bed deed ; 3. because in the events which 
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had happened they could not fulfil the conditions on . 
which alone the benefit of the disposition could be 
claimed ; 4. because they are not entitled to avail them- Roxn ^ nonii 
selves of the right of redemption according to the con- wauchope. 
dition, and under the obligation imposed on the dis- 

S onees in the first deed, inasmuch as that obligation 
oes not extend to the trustees who take under the 
death-bed deed. 


John Duke of Roxburghe, in 1790, executed a 
deed by which he disponed to himself, and the heirs 
whomsoever of his body, whom failing, to Lady Essex 
Iter, and Lady Mary Ker, his sisters-german, &c. 
and the heirs whomsoever of their bodies, &c. and 
failing both his said sisters and the heirs of their 
bodies, then to his lieir of tailzie, having right for 
the time to his earldom and estate of Roxburghe, 
&c. whom failing, to his own heirs and assignees 
whomsoever, all his unfettered estates, comprising 
lands destined to heirs of line, and lands descendible 
to heirs of tailzie, by simple destination, &c. except 
certain lands in the parish of KeRo, as to which it was 
provided and declared in manner following, “ that 
“ the said Lady Essex and Lady Mary Ker, and 
“ their foresaids, shall be obliged to dispone and 
convey to the heirs of entail, having right for the 
“ time to my said tailzied lands and estate of Rox- 
“ burghe, and to the heirs of tailzie and provision, 
“ succeeding to them in my said tailzied estate, in 
** terms of the rights and investitures thereof ; but 
** also with and under the conditions, provisions, 
• “ restrictions, limitations, and clauses irritant and 
“ resolutive, contained in the said rights thereof; 
“ all and whatever lands and heritages within the 
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“ parish of Kelso, presently belonging,- or which 
“ may belong to me at my death, and not subject 
“ and liable to the limitations and restrictions in 
** the entail of the Roxburghe estates ; but with 
“ this provision always, that such heir of entail shall, 
“ at either of the two first terms of Martinmas, 
“ which shall be next after my death, make pay- 
“ ment to my said sisters, and their foresaids, of the 
“ sum of 3,000/. sterling, or such other sum as I 
** shall appoint ; and shall also discharge them of 
** all claims whatsoever, which they may have against 
“ my representatives, for the price of teinds sold by 
“ me, the exchange of lands, or on any other cause 
or pretence whatsoever ; declaring, that if my un- 
“ entailed lands and estate in the parish of Kelso, 
** shall not be redeemed in manner foresaid, by my 
** heir of entail, at either of the two first terms of 
“ Martinmas, next after my death, the same shall, 
“ from thenceforth, remain with and belong to my 
“ said sisters and their foresaids, heritably and irre- 
“ deemably in all time coming.’* 

All former dispositions and settlements of his 
said lands, estate, and effects, are then expressly 
revoked, and the deed concludes with the following 
clause : “ And as I reserve full power and liberty 
“ to myself, at any time in my life, and even on 
“ death-bed, to revoke or alter these presents, in 
“ whole or in part, and to sell, burden, or otherwise 
“ dispose of the whole estate, heritable and move- 
“ able, hereby disponed, or any part thereof, so 1 
“ dispense with the delivery of these presents, and 
“ declare that the same, in so far as not revoked or 
41 altered by a writing under my hand, shall have 
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<( tlie effect of a delivered evident, though found in imo. 

“ my own repositories, or in the custody of any R0XU ^ R(iH£ 
“ other undelivered at the time of my death.” »• 

4 p|n the 5th of November 1*803, Duke John ex- WALU,OPt * 
ecuted a new settlement in the form of a trust dis- 


position and nomination of executors. By this deed, 
he vested the whole of his unfettered lands, toge- 
ther with all his personalty, in the llcspondcnt, 

Mr. Wauchope, and other trustees, upon trust, to 
sell the whole or any part of his real estate, &c. at 
their discretion, and apply the produce in payment 
of debts, legacies, &c. r given or to be given, &c. The 
final trust is thus expressed : “ The whole residue, 

“ remainder, and surplus of my said estate and 
“ effects, shall be conveyed and made over, or 
“ applied and employed hy my said trustees or 
“ trustee acting for the time, to and in favour of 
“ such person or persons, or ( %r such uses and pur- 
“ poses as I have directed, or shall direct, by any 
“ deed, missive, memorainrdi^p^ or other writing, 

“ executed, or to be executed by^'mc for that effect, 

“ at any time of my life, and even upon death-bed.” 

Of the same date, he executed a memorandum 
relative to the said trust-deed and settlement, 
whereby he desired it to be understood- by his 
trustees, in ease he should be prevented from 
executing such a deed of appointment as he had 
alluded to, that it was his wish and intention that 
the disposition and settlement of 1 790 should stand 
good as far as regarded his sisters tjie Ladies Ker. 

On the 19th of March 1804, Duke John, when Dced of in 7 
upon death-bed, executed a deed of appointment or 19th March 
instructions to his trustees. By this deed he directs ia ° 4 ‘ 
them to sell his real and personal estates, and to 
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ifrto. apply the produce in payment of certain legacies j 
noxBtaetiK an d after investing the residue, to pay the interest 
*• to his sisters the Ladies Essex and Mary Ker, and 
the suryivor ; and after the dpath of the survivor,%e 
directed that the residue should be paid, in certain 
specified proportions, to the Respondent the Reve- 
rend Charles Baillie Hamilton, Sir John Scott, 
the father of the Respondent, Sir William Scott, 
and to the other Respondent, Sir Henry Hay 
Macdougall. 

The arrangements madd^by this dfeed, as well 
as by the trust disposition, were in many respects 
materially different from those of the settlement 
which had been made in l 790, hut neither of them 
contained any express reHpdtion of that settlement. 

Duke John dying without issue, the disposition 
as to the unentailed whds Was reduced by judg- 
ment of the Court of^Session at the instance of the 
Cadies Ker, in their character of heirs of line to the 
djsponer. 

Duke John was 'Succeeded in the entail by Duke 
Wiliam, who did not challenge these settlements. 

Duke William was succeeded by the Appellant, 
James Duke of Roxburghe, who brought an action 
of reduction and declarator to set Sside these set- 
tlements. The summons recites thfe title of the 
pursuer as heir of entail, and th£ before-mentioned 
deeds, and concludes, ist, that it ought td be fouffd 
and declared that “ John Duke of Roxburghe did, 
“ by the execution of the deed of the 19th of March 
“ 1804, effectually revoke and recal the foresaid 
“ deed or instrument executed by him in liege 
“ poustie, on the 14th day of October 1790, as 
“ well as the foresaid writing or memorandum of 
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“ date the 5th of November 1 803, purporting to be 
“ a direction to the trustees named in the trust-deed 
“ of the same date, in so far as said deed or instru- 
“ ment of 14th October 1 79O, and memorandum 
“ of 5th November 1803, or either of them, tfas or 
“ were prejudicial, or intended to be prejudicial, to 
“ the heirs r of the entailed estate of Roxburghe, or 
“ to their claims to any lands or rights destined to 
“ them by prior rights and investitures thereof, and 
“ to the pursuer in particular.” 2d, That the deed, 
of the 19th of March jfc$k>4, be set aside, “because 
“ the said deed, instrument or writing, was by the 
“ said Duke made and signed at a time when he 
“ was upon death-bed, labouring under the disease 
“ of which he died a few ^purs after, and when, by 
“ the common and statute law Of this realm, he was 
“ incapable of making any d[eed to the prejudice of 
“ the pursuer, as heir of thejj£yestitures of the said 
“ lands. 3d, THht at least^ ^nd in every event, and' 
** although it should not be found and declared, and . 
“ although decreet should not be pronounced in 
“ manner above mentioned, yet the said death-bed 
“ deed of the igtli of March 1 804 ought and should 
“ be caused, reduced, annulled, decerned, and de- 
“ dared in manner, and for the causes and reasons 
“ foresaid/to be and to have been void and null, so 
“ far as concerns th&Jands situated in the parish of 
“ JCelso, which belonged t tu the said John Duke 
“ of Roxburghe, whether destined to his heirs of 
“ entail or not, and to which, in virtue of the said 
“ liege poustie deed of 1 790, the pursuer and other 
“ heirs of entail had a right, and were entitled to 
“ succeed, upon payment of 3,000/. and fulfilling 
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1890. “ the other conditions of the deed in manner par- 

jtoxBxmoHK 4 ticularly before mentioned.” 

v. In this action, the Ladies Essex and M. Ker, the 

WA ^^ 1 E ' ♦ Respondent Wauchcpe, the only trustee who ac- 
cepted and acted in the trdSts of. the deeds of 1803 
and 1004, and the Respondents the residuary legatees 
were called as defenders. No appearance was made 
for the Ladies E. and M. Ker ; but the Respon- 
dents having put in defences, and the case hav- 
having been discussed before Lord Alloway, 


Ordinary, the 
nounced : — 


following, j||nterlocutor 


was 


pro- 


intcriocutor of “ The Lord Ordinary having considered the 
(he 18th Feb. „ . . . . ' ? , , . , 

tai4. ** mutual memorials lor the parties, and the whole 

“ process, finds, that John Duke of Roxburghe, 

** when in liege *pou$tie , conveyed his whole 

“ unentailed subjects bf every description to Lady 

** Essex and Lady Mary Ker, his sisters, and their 

• “ heirs in fee-simple f |)ut with aadestination, upon 

“ the failure of his sistlrs and their heirs, to his 

“ heirs of entail, and with a power to revoke and 

“ alter that deed, even on death-bed ; finds, that 

“ the heirs of entail, in so far as they were the heirs 

** of investiture of aby parts of these lands, were 

** completely excluded by that liege-poustie deed, 

“ in favour of his sisters j finds, that s Duke John 

afterwards executed in 1 803a conveyance of his 

“ whole heritable subjects, not fimited by the entails, 

“ to John Wauchope and James Dundas, as trustees 

** for the purposes therein mentioned ; finds, that 

“ upon the 19th March 1S04, John Duke of Rox- 

** burghe, when upon death-bed, executed a deed 

“ of instructions, directing the trustees to distribute 
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“ his whole heritable and jnoveable property, *by 
paying certain legacies, and dividirig tKe residue 
** of his fortune among certain residuary legatees ; 
** finds, that the right of challenging upon the head 
“ of death-bed, is only competent to ^ie nexf heir 
“ of investiture having an interest, and wfio, in virtue 
** of the death-bed deed being" set aside, would sue- 
“ ceed to the lands and heritages therein contained ; 
“ finds, that if the death-bed deed in question were 
“ set aside, the deed i 790, which is not expressly 
“ revoked by the death*4>ed deed, must exclude the 
“ succession of the heirs of entail ; and that the 
“ pursuer, James Duke of Roxburghc has no in- 
“ terest, as the heir of investiture, to insist upon 
** the reduction of the d^th-bed deed 1 804 ; and 
“ therefore assoilzies the defenders from the general 
“ conclusions of the reduction*: And with regard to 
“ the particular conclusions, a^to that part of the 
“ lands situated iit the parish* of Ivclso, the investi- 
u ture of which formerly stood to the heirs of entail, 
“ but which were again convcycd'by the deed 1 790 
“ to the Duke’s sisters, and which deed contains 
“ an obligation upon his sisters to convey these 
“ lands to the heir of entail, for the time being, 
“ upon his discharging them of all claims Wliatso- 
“ ever against them, as the Duke’s -representatives, 
“ and making payment to them of 3,000 1 . sterling, 
** at either of the two first terms of Martinmas, next 
“ after his death ; finds, that the right to these 
subjects was actually conveyed to his sisters ; and 
“ that therefore the right and interest of the pursuer 
tc as heir of investiture, to challenge the death-bed 
“ deed in 1 804, was expressly excluded by the deed 
VOL. II. U L 
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“ in favour of Ladies Mary an 4 Essex Ker in 
** 1796; ‘findfc also, that the pursuer has no right 
“ to challenge the deed in question ex capite lectio 
“ as to these lands, aftd assoilzies the defenders, and 
“ decerns.*’ ^ 

A representation was given in by the Appellant 
against this judgment ; upon advising which with 
answers, the following interlocutor was pronounced : 
“ The Lord Ordinary having considered this repre- 
“ sentation, and the answers thereto, together with 
“ the whole process, refuses the representation, and 
“ adheres to the interlocutor complained of, in so 
“ far as relates to the general findings j but with 
“ regard to the alternative conclusion, as to the 
“ lands in the parish of Kelso, appoints the cause 
“ to be enrolled, and parties to be heard further 
“ upon this point ; and particularly desires that the 
“ interlocutors in the process, which formerly de- 
“ pended before Lord Balgray, b <3 produced in pro- 
“ cess ; and that the pursuer shall also particularly 
“ condescend upon these lands in the parish of 
“ Kelso, as to which the investitures formerly stood 
“ to heirs of entail.” 

The Appellant represented against this judgment. 
The Lord Ordinary appointed the representation 
to be answered, and ordained a condescendence to 
be lodged on the special point, respecting the lands 
in the parish of Kelso. Thereafter, on advising 
these papers, the following interlocutor was pro- 
nounced : “ The Lord Ordinary having consi- 
“ dered this representation, and the whole process, 
“ after having heard parties, refuses the represen- 
“ tation, and adheres to the interlocutors complained 
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“ of $** and of the same date he pronounced this 
other interlocutor, as to the lands lying in the parish 
of Kelso : “ The Lord Ordinary having again re- 
“ sumed consideration of this process, with regard 
“ to the lands lying in the parish of Kelso ; in 
“ respect that the former investiture of these lands, 
“ in so far as it stood in favour of the heir of entail, 
“ was altered by the deed 1790, executed by John 
“ Duke of Roxburghe, in liege poustie ; and that 
** the representor cannot claim any benefit from that 
“ deed without being subjected to all the conditions 
“ contained in it, as a disponee or legatee, in which 
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“ character he was barred front challenging the 
“ death-bed deed in question ; Vid as he cannot 
“ now fulfil the conditions on whitTi alone he could 


“ claim the benefit of that deed, refuses this repre- 
“ sentation, and adheres to the interlocutors com- 
** plained of.’* 

The Appellant petitioned the Court of the first 4 
division against these interlocutors ; but the Lords 
“ adhered to the interlocutor reclaimed against, in 
“ so far as it finds that the pursuer is barred by the 
“ deed of 1790 from challenging the deatli-hed deed 
“ of 1 804, and that he has no right to challenge that 
<c deed ex capite lectio as to any lands to which he 
“ would have had right as heir alioqui successurus ; 

“ and further find, that the pursuer, the Duke of 
“ Roxburghe, is not entitled to avail himself of the 
“ right of redemption of the Kelso lands contained 
“ in the deed of 1790, inasmuch as the obligation 
“ therein contained is not imposed on the defenders 
“ by the death-bed deed, under which they take 
“ these lands." 
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Another petition was presented to the same divi- 
sion,^ but the Court adhered to the interlocutor. 

From these seven'll interlocutors the Appeal to 
Parliament was presented. 

For the Appellants, Mr. C. Warren and Mr. 
Wetherell : 

The first question is, whether an implied revo- 
cation is sufficient to destroy a deed executed in 
liege poustie ? By principle of law a subsequent 
deed, which is inconsistent with a prior deed, effects 
a revocation ; so in the same instrument the last 
provision, and in different instruments -the last in 
date, is operative and destroys the former. The 
deed of 1804 is explanatory and directory, and 
taken with that of 1803 they give the subject- 
matter to new disponees, and thereby declare that 
the dispositions of the deed of 1790 are altered. 
In the English law, which stands on the same prin- 
ciple, where the donee of a power alters the uses 
before limited, it is a revocation in law. So where 
a testator makes a later will inconsistent with an 
earlier will, it is an implied revocation *. According 
to these principles the deed of 1 790 is revoked by 
the deed on death-bed, which is void for every other 
purpose but that of revocation. So by the law of 
England, and in principle, a subsequent will or in- 
strument which is void for informality, or ineffec- 
tual on account of the incapacity of the devisee or 
donee, effects an implied revocation j as a devise 
to A. and afterwards to the poor of the parish, or 
to a corporation, or a papist ; the second devise is 
void, and the first revoked. 

* Powell on Dcvisc$f vol. 2, p. 132. 
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It is said to be inconsistent to suppose the deed 
invalid as made on death-bed, and yet to use it as a 
valid deed for the purpose of revocation ; but it is 
used as showing the intention to revoke, and is effi- 
cient for no other purpose. Thus where a devise 
was made to B. and afterwards the devisor by deed 
poll granted the lands to his wife, that grant was 
held void. But although nothing passed by the 
deed, it was held to be a revocation # . So it is in 
the case of a feoffment without livery, and a bargain 
and sale not inrolledt. 

An implied revocation is as powerful in law a;i 
an express revocation. By the law of Rome and 
of England as to personalty, a will is revoked by a 
second will inconsistent with it. The law stands on 
the principle of presumed intention, and is equally 
applicable to land. The authorities on this point, 
from the civil law, which is the fountain of the 
law of Scotland, are decisive 

The failure or non existence of the heir named 
in the last testament does not annul it as a will, and. 
restore the former will §. If, indeed, no heir is 

• Beard v. Beard, 3 Atk. p. 7 2. 

f 1 Roll. Abr. (J15, Vin. Dev. (P.) pi. 6, 3 Atk. 803. So an 
incipient act not perfected, as the making a tenant to the 
praecipe towards suffering a recovery without further proceed- 
ing, revokes a will. See Ilarmood v, Oglandcr, G Ves. l<)(j } 
and formerly the grant of a reversion without attornment had 
the same effect. — See Wcntw. Off. Ex. 22. 

* Heineccius ad. Inst. § dlxxiii. ad. Pandect, vol. 2, p. 11.. 
§. 30 ; (L. 1, l. 2, ff. § 2, § 7. Inst. h. t. 1 . 27, C. de Test)— 
(L. 4, ff. De Adittt. Leg.) - (L. 6 , $ 2, ff. De Jure , CodicilL 
§2, Inst. L. 16, ff h. t.) — L. 27, C. de Test am .) — (L. 1,. 
§ 6, ff. De bon. poss. sec ■ tab.) — (L. ult. ff. h. t.) 

§ Heineccius, qu. sup. note to s. 30, L. 1. ff. h. t. 

V V 3 
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named # , or an impossible heir +, or the latter will 
„is void in law upon the face of it t, it has not the 
effect of revocation, because it is no will : but when- 
ever it may have an operation which is disappointed, 
the effect is not merely to give a preferable right to 
the devisee under the second will, in failure of which 
the right of the devisee under the first will revives, 
but to destroy that right altogether. 

So Voet § states the law to be, that although there 
must be a possibility of inheritance under the second 
will to make it effectual as a revocation, it is not 
necessary that the inheritance should vest. The 
former testament will be equally revoked, although 
the latter will is rejected by the heir named in it, 
or because he dies before the testator, or the condi- 
tion of the gift fails ||. From which it follows, that 
a testament once revoked by a second testament 
remains void, although the later will is afterwards 
rescinded by law ; and this is equally true where 
the second will is revoked by a subsequent event, 
as by the birth of a posthumous child ^T. 

These instances are precisely similar to the case 
of revocation by the event of death within the time 
limited by law. The deed is valid when made, but 

* L. 1 1, ff. h. t. t L. 16, ff. h. t. 

t L. i 6 , § i, ff Dc vulg. etptcp. subst. 

€ Vol. 2, p. a 38 , lib. 28, tit. 3, g. 5. 

|| Inst. quib. mod. infirm, test. 16, fl’. h. t. 

5 [ L. 12, § 1. IT. dc honor, possess, contra tab. or where the 
testator destroys the latter will with a view to make the former 
valid, as being the last will in existence. Heincc. ad Pandect. 
Pars. v. $ 32. But in this doctrine the civil law appears to 
differ from the law of England where the latter will has not 
expressly revoked the former. Sernb. See Goodright v. Glazier, 
4 Burr. 251a. Peck. 210, 44. Ass. pi. 36. M. 44. Ed. 3. 33. 
Doug. 40. Burt rush aw v. Gilbert, Cowp. 49. 
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becomes invalid by a subsequent event. A dispo- ifwo. 
sition of heritage, intended to be in operation during uoxiwuchk 
the life of the disponer, and revocable until his ”• 

r •. WAlHlIOiU:. 

death, is in the nature of a will, and regulated by 
the same principle of law. 

It is supposed that the rules of the civil law are 
inapplicable, because the case relates to death-bed ; 
but the true point in question has nothing to do 
with the law of death-bed, which is peculiar to Scot- 
land ; but to the effect of a later deed or will as to 
revoking a former deed or will, and this question of 
revocation is not peculiar to the law of Scotland, 
but is a point of general law and of the civil law, as 
the foundation of the law of Scotland. 

By that law a second testament annuls the first, and 
makes it ineffectual *. It is a revocation, and not 
a conditional substitution. So with respect to a 
legacy given to a different person by a posterior will j , 
the right cannot revive in the first legatee by the 
event of the death of the second. Bankton t on the 
subject of implied revocations, says, “ voluntary 
“ alienation of the thing bequeathed, or willingly 
“ uplifting a bond, and not employing, #will infer 
“ revocation. But it is otherwise if the alienation 
“ was necessary, or the debtor forced the payment, 

“ and the money was re-employed on a moveable 
“ security. In this the testator will be presumed 
“ only to have been exercising lawful acts of adini- 
“ nistration, but dot to have intended to prejudice 
“ or recall the legacy. A transfer of the legacy 
“ from one to another, &c. will infer a virtual re- 

* Ersk. Inst. B. 3, tit. 9, s. 5. 

t Stair, Inst. B. 3, tit. 8, s. 3. 

U U 4 


% B. 3, tit. 8, s. 53. 
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, *' vocation.” So Ers^fce 1 * says as to legacies, special 
and general, “ they may be revoked by posterior 
“ derogatory deeds, or general dispositions.” 

The deed in question contained an express power 
of revocation, but mortis causa deeds are revocable 
in their, nature ; and whether they relate to real 
or moveable property, in this respect is immaterial ; 
for the question turns upon the intention of the tes- 
tator or dispbner, to be inferred from his acts. 

But the case is supposed to be concluded by au- 
thority, and the Respondents admitting that it may 
be difficult, on principle and by reason, to support 
the law as they represent it to be, contend that it 
is settled by decision, and not now disputable. To 
support this position they cite the cases of Irving 
v. Irving t ; Finlay v. Birkmire t ; Alexander Tel - 
Jer § ; and Rowan v. Alexander ||. 

But the cases are not applicable to the question ; 
for in the first it was merely decided, that a death- 
bed-deed renewing a previous disposition in favour of 
the same disponee, as the previous liege poustie deed 
did not operate as a revocation. No question was 
raised, as in this ease, whether an implied was not 
equal to an express revocation ; and whether such re- 
vocation was not effected by a subsequent deed alter- 
ing the disposition of a preceding deed. In Finlay v. 
Birkmire the revocation was express, and therefore 
not applicable to a question of implied revocation. 
The case of Alexander Telfer is not reported, but 

• B. 3, t. 9, s. 6. 

-j- Nov. 1738, Kilk. Voce Death-bed, p. 145. 

$ Fac. Coll. July 29, 1779. 

§ Not reported. July 14, 180G. See the report of Crau- 
fnrd v. Coutts, in the note at the end of this case. 

|| sad Nov. 177;,, D. P. 
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according to the account give^by the Respondents, 1820. 
it was similar to. the case of Irving 5 the death-bed hoxbuaghe 
deed being a renewal of the disposition in favour of WAV ^ ops . 
the same party, as in the liege poustie deed, it was 
held not to be a revocation either express or implied. 

As to Rowan v. Alexander , it is a single case, 
decided upon a difference of opinion ; it is con- 
trary to principle, and has not been followed in 
practice. The Respondents suppose it has been 
confirmed in the case of Coutts,* but the fact is 
otherwise. It was a case of express revocation, and 
Lord Loughborough in moving judgment, alluding 
to the case of Rowan v. Alexander , said, he did not 
agree with the Court of Session in the distinction 
made by them in that case between express and im- 
plied revocation. According to the opinion of Lord 
Loughborough, expressed in the case of Coutts , a 
second disposition, inconsistent with the first, ope- 
rates per se as a revocation. Being of this opinion, 
lie could not have thought Rowan v. Alexander a 
correct decision. In the same case of Coutts, Lord 
Eldon said, “ he concurred with Lord Rosslyn, that it 
“ would have been impossible for him, on appeal, to 
“ have acceded to the judgment of the Court of 
“ Session, in the reversing of the decision of the Lord 
“ Ordinary in Rowan v. Alexander.” The au- 
thority of the case is impeached by these judicial 
observations ; it has been followed by no similar 
judgment, and is not supported by the practice of 
the courts or of conveyancers. When the case of 
Craufurd v. Coutts again came before th§ Hopse in 

• Craufurd v. Coutts, D. P. 1799- Sec the note at the end 
of this case. 
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i 83 o. 1 806, the decision in jftowan v. Alexander was again 

rqxborohe disapproved by Lord Eldon ; but he said, if titles 

wauchope res ^ e< ^ u P on the authority of the case, it ought not 
to be disturbed. So that the date of the decision 
(1775) seems the only difficulty impeding reversal 
and the only ground for supporting it. 

If the words “ I revoke,” had been used by the 
disponer, the revocation is admitted, although the 
deed is reduced on the head of death-bed. But is 
there any peculiar virtue in these words, surpassing 
the effect of an act of revocation done in pursuance of 
a preconceived intention ? A power to revoke being 
previously reserved, a new disposition is made, giving 
the lands to new disponees. How a revocation can 
be more effectually made it is difficult to conceive. 
The act itself is conclusive to show the intention of 
the disponer j and in addition to this, the memo- 
randum signed after the execution of the first deed 
of trust shows that the deed of 1 790 was considered 
by the Duke as revoked. For on no other supposi- 
tion could it be necessary to provide, as he does, by 
the memorandum, that the deed of 1 790 should re - 
main effective, if he should make no appointment 
under the powers of the trust-deed. 

In that memorandum the power is expressly re- 
cited, the future exercise of the power is contem- 
plated, and upon the supposition that the general 
deed of trust operates as a revocation, a provision is 
made to counteract that effect. The deed in liege 
poustie is therefore by implication revoked, and does 
not int$rfer$ with the right and title of the Appel- 
lant to reduce the deed made on death-bed, which, 
though void in law, may- be used to show the intent 
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to revoke. These proposkidas are borne out by an- 
thority 

2. The deed in question cannot interfere with 
the right of the Appellant, because it became inef- 
fectual by the rejection of the disponees in that 
deed. The right of the heir to reduce a' deed on 
death-bed cannot be taken away by a deed in Uege 
poustie , unless a valid right is thereby constituted 
in some third person, and made effective by accept- 
ance. A deed merely disinheriting the heir, or 
made in blank to be filled up in lecto, is inoperative. 
The former case is self-evident ; the latter is decided 
by the case of Pennycook f } although it appeared 
in evidence that the testator, being in liege 
poustie, had declared that he intended to fill the 
blank with the name which was inserted in lecto. 
So, in a case where the name of the disponee had been 
inserted in liege poustie , but in a blank left at the 
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time the domicile was afterwards added on death- 
bed, the disposition was held incomplete and inef- 
fectual to exclude the heir from challenging the 
deed on death-bed So deeds executed in liege 
poustie in favour of the heir, with a power reserved 
to revoke and redispone on death-bed, do not ex- 
clude the title of the heir to reduce ; because no 
effective right is established in a third person, and 
the power reserved is a fraud upon the law : it is 
the assertion of a faculty and judgment to dispose 
on death-bed, which the law denies. Tf such reser- 


* Moore y. Moore, Phil). Rep. 412 ; and cases there cited. 

4 Fount. Jan. 18, 1687. See Brudencll v. Houghton, 2 Atk. 
970. 

4 Buchanan, 1683. Harcarae, Lectus Egritudinis, p. 182. 
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i8go. vatiojis were permitted tlie law would be futile, for 

boxsuboue every heir might contrive his own law, to enable 
*• him to dispose on death-bed *. It can make no dif- 
ference whether the cause of this inefficiency is 
original or supervenient. A disposition is equally 
ineffectual whether to an actual Jew, or a person 
who becomes a Jew ; to a person actually attainted, 
or who becomes^ attainted, before the death of the 
disponer. So a gift to an alien, or any person in- 
capable of taking the estate, is void ; and it is im- 
material whether the gift with a power of revocation 
be to a person originally incapable, or afterwards be- 
coming so; or to a person capable, but having such 
right in opposition to the deed ; or where the gift i s 
subject to such conditions, that a rejection of the 
gift is the sure consequence. A liege poustie dis- 
position, subject to legal objection, does not destroy 
the interest of the heir to reduce the deed on death- 
bed. In what respect can the case of legal objection, 
which prevents the existence of an interest to bar 
the title of the heir, be distinguished from the re- 
jection of an interest by which it is equally annulled. 

3. If the deed of 1790 is not revoked^ the appel- 
lant may reduce the death-bed deed for the purpose 
of claiming the lands of Kelso. It is objected that 
by the former deed he is barred from challenging 
the latter. That might be so, if the disposition were 
made to a stranger ; but the ancestor cannot, by this 
contrivance, take away the right of an heir alioqui 
successurus , to challenge the deed on death-bed. 

The Ladies Ker, to whom the lands of Kelso 

• Hepburn v. Hepburn, -5 Feb. 1G63. Stair. Davidson v. 
Davidson, \y Nov. 1687. Fountainhall. 
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were given, as trustees, with a beneficial condition, 
have rejected the gift, and their rejection is recorded 
by the judgment. The lands, therefore, devolve to 
the persons for whose benefit they were given, free 
from the condition, and as if the disposition to the 
Ladies Kerr had never existed j or supposing that, 
under these circumstances, the lands are not disposed 
of, the Appellant claims them as heir of tailzie. 
It is said he cannot approbate and reprobate, but as 
heir of tailzie he seeks only to reprobate. If it is 
to be considered as a gift to the heir, on the rejec- 
tion by the conditional disponces, taking under the 
liege poiis tie deed as heir, or by paramount title, 
he may reduce the deed on death- bed. Considering 
that deed as a conveyance to the Ladies Kcr, it is 
to them as trustees for the Appellant, as heir of entail. 
So it is put by the Respondents themselves, in their 
pleadings in the court below. In their condescend- 
ence they broadly argue, that it is in substance a 
disposition in favour of the heirs of entail ; and so 
it was held by the two successive judgments of the 
Lord Ordinary (Balgray), who pronounces the deed 
of 1 790 to be a settlement in favour of the heirs 
of entail. Whether the conditions of the convey- 
ance are to be fulfilled, and in favour of whom, are 
different questions, which may be discussed after- 
wards in a different proceeding. 

The objections as to the Kelso lands} that the 
condition is not imposed on the disponces in the 
death-bed deed, and that it contains no disposition 
in favour of the heirs, must be admitted ’hs facts ; 
but the question of law returns, whether the heir is 
not entitled to reduce the death-bed deed ? A gift 
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by liege poustie to an heir, or a trustee for the 'heir, 
or to him through the medium of a stranger, upon any 
condition, does not destroy his right to challenge a 
death-bed deed. If a gift to any other person, on con- 
dition to convey to the heir, with a power of revoca- 
tion, defeats the right of the heir, the law of death- 
bed is futile, as being open to the plainest evasion. 
As to the objection, that the conditions imposed in 
the conveyance exclude him, and particularly, that 
the estate is to be conveyed subject to the fetters of 
the entail of Roxburgfie : what is to prevent his ful- 
filling the conditions, if necessary, and taking the 
estate as heir quasi beneficial disponee ? A right in 
the heir to redeem lands, or a right to lands subject 
to a burden, may be less in quantity or degree, but in 
quality is the same as an absolute right, and equally 
protected in favour of the heir by the law of death- 
bed. The death-bed deed is equally to his preju- 
dice, whether he is to take as heir or disponee, and 
whether it be directly, or through the intervention 
of the Ladies Ker, or the Respondents, as their 
substitutes. In the case of a wadset the redeemable 
right is vested in the wadsetter ; but the ancestor 
cannot dispone the lands on death-bed to the preju- 
dice of the heir ; nor is he excluded from redemp- 
tion, because he cannot be served as heir, but must 
take by reconveyance. 

It is objected, that as to the Kelso lands, the 
Appellant, in his summons founded on his right, 
under the disposition of 1 790 ; but he founded 
mainly orf hisright as heir of investiture, a right 
which appears on the face of that deed ; and if 
the fact were as contended, the rules of Scotch 
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pleading do not exclude a party founding upon a 
deed in his summons, from abandoning that ground 
in court, and claiming ds heir. The disposition of 
lands subject to redemption, if is contended, makes 
the heir a disponee, and that the right of redemption 
is personal to the heir, which right he cannot exer- 
cise without acknowledging the validity of the deed 
under which he takes. But the disposition only 
qualifies the right of the heir, still leaving to him 
that character ; the right of redemption is real in the 
heir, as by the exercise of that right lie is reinstated 
in his inheritance. The objection, that the condition 
was to be performed after the Duke’s decease, within 
a time which is past, and that it cannot now be 
performed, is top technical and too inequitable to be 
maintained. The question has been under litiga- 
tion ever since the Duke’s death, and no payment 
could be made till the death-bed deed was reduced. 


ItOXBURGHE 


WAUCUOPE, 


For the Respondents : — The Attorney General 
and Mr. Cleric. * 


The lands which are the subject of controversy 
were settled by simple destination, without fetters, 
upon the heirs of entail of the Roxburghe family. 
These lands were given by the deed of 1790, a deed 
inter vivos to the Ladies Ker, upon conditions ; one 
of which is, the power reserved to revoke and alter. 
That power existed without reservation } but the 
clause dispensing with delivery is considered neces- 
sary where the author intends to keep the? deed in 

* Since raised to the Bench of the Court of Session, under 
the title of Lord Eldin. 
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his repository •, and, according, to the general opinion, 
a deed is ineffectual without such clause, if not de- 
livered. The deed of 1 798 remained in force and 
unaltered until the execution of the deed of 1803, 
whereby a new disposition is made of the estate, so 
far as it is thereby vested in trustees. The bene- 
ficial interest might not ultimately have been affected 
by that deed. It is by the deed of 1 804, operating 
upon the trusts of the deed of 1 803, that the estate 
is destifted to the Respondents, the beneficial devisees. 
The question arising out of this state of facts is one 
purely of Scotch law. 

Arguments drawn by analogy from the law of 
England are dangerous to be applied in deciding on 
questions of the law of Scotland* By the law of 
Scotland, a person possessed of art hereditary right, 
without fetters, has power to dispose in liege poustic ; 
he may reserve a power of revocation on dcatli-bed. 
It is admitted that by the same law a person cannot 
on death-bed dispose of heritable property to the 
prejudice of his heir. 

The Duke of Roxburghe had complete dominion 
over the property in question, of which he made a 
disposition by the deed of 1 790. If this had been the 
only instrument executed by him, it is riot disputed 
by the Appellant that it would have been a good dis- 
position. By that deed he reserved a power to 
revoke on death-bed ; by the deed of 1803 he gives 
the whole residue of his estate and effects, consisting 
of realty |ppid personalty, in trust for such persons 
and uSes as he had directed or should direct by any 
deed thereafter to be executed. , 

It has been argued at the bar that this deed alone 
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operated as a revocation, of the deed of 1790. 
It was not so argued in the court below ; but that 
the deeds of 1803 and 1804 together so operated. 
If no death-bed disposition had been made, it is 
clear that the Ladies Ker would have been entitled 
under the residuary clause in the first of those deeds. 
For the deed of 1803 expressly refers to that of 
1790 ; and it seems to be admitted in the proceed- 
ings below by the Appellant, that the deed qf 1 790 
remained in operation, so far m it was not altered 
by that of 1 803, until the exeftftion of the deed of 
1 804. And such appears to be the right construction 
from a passage in the speech of the Lord Chancellor, 
in the case of * Ker v. IVuuchope. It was lawful 
to revoke by a liege poustic deed, although not by 
a death-bed deed. The language of the deed of 
1 804 becomes important in considering whether it is 
or is not a revocation of the deed of 1803. The 
deed of 1 804 is a deed of appointment or instruction 
to his trustees already named in the deed of 1803. 
liy the deed of 1804 he gives to those trustees the 
power to sell the real and personal estates already 
vested in them by the former deed, and to apply the 
produce in payment of legacies, and upon the other 
trusts specified in that deed. So far is this from an 
intention to revoke the deed of 1 803, that it is 
founded upon it, and the authority is derived from 
it. It is on this ground that the two deeds together 
are said to be a revocation of the deed of 1 79°- 
To reduce a death-bed disposition, it must be to 
the prejudice of the heir, and no one else can ques- 
* Ante, Vol. i. p. 1. The passage is not reported. It pro- 
bably occurred incidentally in stating the facts of the case. 

VOL. 11. x x 
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tioh it. The law of death-bed wax made in favour 
of the heir *. 

If there has been«a Hege poustie disposition to a 
stranger, the heir at law cannot question the death- 
bed disposition ; although on death-bed a disposition 
in favour of the heir may so far be made as to revoke 
a liege poustie disposition made against him t. 

A party may by a liege poustie deed reserve a 
powei'dto alter on death-bed. The arguments'on the 
other side would g^ow, that a death-bed disposition 
operates as a revocation of the liege poustie deed. 
Rowan v. Alexander is not the only, nor even the 
first case on the subject. It- was both preceded 
and followed by others decided on the same prin- 
ciples. In Ker v. Ker t, a deed made partly in 
favour of a grandchild, the son of the second Son of 
the disponer, was delivered by him sub silentio to a 
stranger. The disponer afterwards, on death-bed, 
required the depositary to redeliver the deed, and 
having obtained possession of it, delivered it to a 
notary, to whom he also gave two blank papers, with 
his signature, desiring him to fill up the one with a 
disposition to his second son, the other, with a dis- 
position to the only daughter of his eldest son, who 
was dead. Upon these facts it was held, that the 
first delivery was conditional, and that the recalling 
was effectual, although made on death-bed ; seeing 
thereby the heir had no prejudice, since, if the 
deatli*be$ deed were reduced, the former liege 

* Regiam Majest. Stair. Erskine’s Princ. of the Law of 
Scotland. 

+ See Cratifurd v. Coults. Post. 

t Stair, p. 474. 499. Diet, of Decis. 3050. 
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poustie deed was set up. The disponee in the first 
deed could not challenge it, because that deed was 
made revocable* on death-bed, which is lawful 
as against all persons but the heir. 

In Craufurd v. Coutts there was an interval 
during which the right of the heir at law revested 
in him. But where there is a virtual revocation 
there is no such revestmentf. In M'Kean v. 
Russell , where a creditor having taken a bond pay- 
able to himself, if living, and . after his decease to 
persons therein named as substitutes, with a power 
reserved to him at any time of his life to receive 
and discharge the same, without consent of the sub- 
stitutes, exercise^! the power on death-bed by dis- 
poning the bona to persons not being cither the 
substitutes or his heirs at law j this disposition be- 
ing questioned, in an action of reduction upon the 
head of death-bed, it was argued for the heir, that 
the death-bed deed annulled the substitution, and 
revested his right ; and although by the same act the 
subject was disponed to strangers, the alienation was 
ineffectual as against him, being done on death-bed. 
But these reasons of reduction were repelled by the 
court t. 

As to Rowan v. Alexander , it is said the pro- 
perty was but small, and the question not much dis- 
cussed in the court below. The case was fully 
argued both there and in this house. The liege 
poustie deed in that case was most materially altered 

* By implication under the circumstances of the delivery. 

f Ker v. Ker, 9 . s. 

; Diet, of Decis. Death-bed, p. a-77. 
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by the death >bed disposition. It is in almost every' 
circumstance similar to the present case. 

It is admitted that »by a death-bed disposition the 
liege poustie deed may be burdened ; what is that 
but a revocation pro tanto ? Rowan v. Alexander 
was decided in 1775. Many estates are held upon 
the law as settled by that case. 

It was followed by the case of Donaldson *. On 

* Donaldson v. ftl'Kenzic , 20th July 1776'. The case is 
not reported. The following is a short outline of the facts, 
pleadings and judgment: — John Donaldson, bookseller in 
London, adjudged certain subjects in the neighbourhood of 
Edinburgh as belonging to Alexander Thompson. In that 
process, Mrs. McKenzie of Redcastle, daughter of James 
Thompson, by a second marriage, appt&red, and insisted 
that the subjects sought to be adjudged belonged to heijfcand 
to prove this to be the fact, she produced, 1st, A mutual dispo- 
sition (1768) between her father and mother, disponing to them- 
selves, and to Mrs M‘Kenzie and her heirs, their whole herit- 
able and moveable estate. 2dly, A holograph deed, dated 
13th Sept. 1769, by which James Thompson conveyed to her the 
subjects in question. 3dlv, A trust disposition by James 
Thompson, with consent of his spouse, conveying his whole 
estate to trustees for certain purposes therein expressed. This 
trust disposition was executed in lecto , and Mr. Donaldson in- 
sisted that the trust deed should be reduced upon that ground, 
in as far as it was prejudicial to Alexander Thompson, the 
heir of his father. As to the holograph deed, Mrs. M'Kenzic 
could not prove its date ; and of course it was held to have 
been executed in lecto . And lastly, with regard to the mutual 
disposition of 1768, Mr. Donaldson insisted that it was revoked 
by the trust disposition. 

Lord Monboddo, Ordinary, repelled this plea of Mr. Don- 
aldson, who reclaimed to the court ; putting his cause upon 
the following points: — “ That both in law and in equity he is 
“ entitled, as preditor to the heir apparent, to insist, 1™°, That 
“ the mutual disposition and settlement founded on is effectu- 
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advising the petition in Donaldson* s case, it was 
refused without answer, on the ground that the 
death-bed disposition was not to the prejudice of the 
heir. 

The case of Craufurd v. Co it Its was decided on 
the ground that an express revocation revested the 
right in the heir, and then the death-bed deed was 
to the prejudice of the heir. The Lord Chancellor 
in that case held *, that at the time of the death-bed 
disposition there was no effectual liege poustie deed 
in existence. 

“ ally revoked by the trust disposition; and * 2 lU \ That he is 
4 € entitled to reduce the said trust disposition r.r enpite lecti , 
** without giving effect to the former deed ; or in other words, 
“ to use the trust deposition to cut down the former settlement, 
u and thereafter to reduce the same disposition as executed on 
“ death-bed.” 

In support of the last of these propositions, Mr. Donaldson 
founded, at great length, upon the case of Cunningham*; in- 
sisting that it was a well-founded decision ; hut, on moving his 
petition, the court was of opinion that the case of Cunningham 
was erroneously decided. Lord President Dundas and Lord 
Corrington said, that they knew the history of that cause very 
well; that before it came to be heard at the bar of the House 
of Lords, the parties understood that Lord l lardwicke, then 
Chancellor, thought that the interlocutor of the Court of Ses- 
sion was ill-founded ; in consequence of which understanding 
the matter was compromised by payment of a large sum of 
money. When counsel were called to the bar the cause was 
not argued ; but it was stated that the matter was made up, and 
that both parties concurred in wishing the decree to he af- 
firmed. Upon which Lord Hardwicke observed from the 
woolsack, that the Respondent had done wisely in not linking 
a judgment, and thus the interlocutor was affirmed; 

* See note at the end of the Case. 

' Cnmnnfihutn v. Whiivford Fa/com t , iOlh Jan* 1748* 
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In the court below, Lord Gillies, in the disscus- 
sion of the present case, said, as to the case of Rowan 
v. Alexander , “ That even if wrong it ought to be 
“ upheld ; ” and he conceived “ that there was a 
“ great difference between implied and express 
“ revocation.” The tqpn, ^implied revocation,” 
cannot properly be applied to thfs case : according 
to the law of England it always proceeds upon the 
supposition, that the grantor Has power to grant. 
There is no case in which it has been held that a 
deed executed by a person having no power can be 
a revocation. By the law of Scotland, upon a deed 
inter vivos , such as the liege poustie deed in this 
case, a power being reserved to alter on death-bed, 
it could only be altered by express exercise of the 
power ; and the execution of a subsequent deed* 
which is destroyed by legal challenge, was never in 
that law held to be such an exercise * of the powdr. 
That implied revocations have the same effect in 
law as express revocations, is a doctrine contradicted 
by authorities in the law of Scotland, showing that 
parties whose interest it was to contend for that doc- 
trine, and who must have succeeded if it had been 
well founded, never thought of resorting to it as an 
argument in support of their claims The dis- 
tinction between express and implied revocations is 
established by the cases of Rowan v. Alexander and 
Craujitrd v. Contts t. Onjhat point the Judges of 

* See Kilkerran, p. 151, Finlay v. Birkmyre , 29th July 1779. 
Case of Telfer, Jan, 14, 1806. 

I See also the opinion of Bankton, upon a case stated by him, 
1 J. 3. tit. 4. s. 49. 
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the Court of Session, who delivered their opitiions in 
this case, were unanimous. 

There is no such head in the dictionary as implied 
revocation, and the term itself *s foreign to the law of 
Scotland. The cases'xtfpr^esunwd revocation are totally 
different ; as where alegacy is given, and the subject 
of the gift is afterwards disposed of otherwise ; or 
where a specific legacy is followed by a general dis- 
position of all the funds, including that legacy : 
there it is rather a question of preferable disposition 
than of implied or even presumed revocation. If 
by law the disponer has the power on death-bed to 
substitute a new object of his bounty in the place of 
the liege poustie disponee, how is that end to he 
effected ? According to the argument of' the Appel- 
lant, on the doctrine of implied revocation, the at- 
tempt to make a new disposition operates to displace 
the right of all the disponees, and gives the benefit 
to a party excluded by the author. Such a doctrine, 
if admitted, could only have the effect to prevent 
any disposition after a deed in liege poustie. 

It is to be observed, that the deed of 1790 con- 
veyed no right to the disponee at the time of its exe* 
cution. It was an undelivered deed, kept in the 
repositories of the author, and containing an ex- 
press reservation of power to revoke. The effect of 
such a deed is suspended, both as to the heir and 
the disponee, until the death of the author. In a 
testamentary instrument, the event of death operates 
as a delivery. If it be revoked, the right of the 
heir revives, or rather remains unaffected'.' But how 
is the power of revocation to he exercised ? Erskinc # 
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says, “ Where it is actually revoked the heir may 
pursue reduction of any subsequent deed made on 
death-bed to his prejudice/* By: factual revocation 
can he mean implied,*) r any* t^ing-Jcss than express 
revocation ? The deed to be tjetJiiced must be subse- 
quent to the revocation, ac&oi^ifig the doctrine 
expressed in that passage, whicbf excludes the no- 
tion of a revocation in favour of the heir by a deed 
which is intended to operate in favour of another 
object of the author’s bounty. That in such case 
there should be an implied revocation is a contra- 


diction in terms. 


If the analogy of English law is to prevail, the 
question is decided by the case of Goodrighl v. 
Glazier* , which is law, notwithstanding the case 
of Moore v. Moore t. A second will being cancelled 
sets up the first. 

As to the cases from Rolle’s Abridgment, they a# 
on the ground that an alteration in the estate has 
taken place, which alters the seisin ; so that, tech- 
nically, the party has not the same estate. That 
rule of law depends on the words of the statute of 
wills. 

The case in Cowper t was decided on the ground 
of express revocation, by one of the modes pre- 
scribed, and having operation according to the 


* Burr. |> 2512. f Qua Supra. 

X Burtcnshaw v. Gil bet f, p. 4{jK-In this rase there were 
two parts of the first will, one of which being in the possession 
of the testutor was cancelled ; the other, being a duplicate, in the 
possession of a depositary of the testator, was found uncancelled 
in the room where the testator died. The opinion of the court 
was, that both parts were cancelled by the cancellation of one. 
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words of the statute of frauds. If the second will 
is to be reduced on the ground of incapacity in the 
testator, it cannot be looked at for any purpose 
whatever, and then th|f first instrument remains in 
operation. It comes uihider the principle of decision 
in Goodright v.jptfjkhierJ§. . 

In the cases of Penny cookx. Thomson, Hepburn 
v. Hepburn , aud Davidson v. Davidson, there was 
no previous deed in liege poustie to exclude the 
heir. In the first the deed was signed blank, and 
filled up on death-bed with the name of the dis- 
ponee. 

If the gift were to a person incapable of taking, 
the Case might be different ; and if, even to a dying 
person, according to the extreme case put by the 
Appellant, a question might arise, whether such deed 
were not null and void, as fraudulent and fictitious ? 
Cafes of fraud are decided upon the peculiar ground 
of fraud. 

If there have been no cases on implied revocation 
since the decision in Rowan and Alexander , it must 
be on the ground that the law is considered as 
settled. Here is no express revocation as in Crau- 
furd v. Coutts, but on the contrary, a reference to the 
previous deed, which is evidence that the interest of 
the heir is cut off ; and if revoked in any sense, can 
only be to the effect of transferring the estate and 
right to the new disponee. If implications are to 
prevail, there is, with otlftr implications, an implied 
assignation to the liege poustie deed, to make the 
gift to the new disponee effectual. 

It has been . argued that the Ladies Ker having 
repudiated the deed of 1 790, the title of the heir at 
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law vests; but there must be something to repu- 
diate. They had not an absolute, but only a qua- 
lified and conditional right, subject to the power 
to alter on deathubed, which power was exer- 
cised by the testator ; ; and neither they nor the 
Appellant as dispone^s can question the death-bed 
disposition. They could only repudiate for them- 
selves, not for other parties interested : as to them 
it is res inter alios acta. According to the state of 
law supposed in this argument, the death-bed dispo- 
nee and the liege poustie disponee may, by collu- 
sion, exclude the heir ; or the heir, and the liege- 
poustie disponee may, by a similar operation, exclude 
the death-bed disponee ; and the effect of the author’s 
bounty will depend upon the contrivance of the par- 
ties : but no such attempt has ever been heard of in the 
law. T here is no ground for this doctrine of repu- 
diation. The estate does not vest during the life of 
the disponer, and it requires no acceptance at his 
death, but vests immediately upon that event. In 
the Bargany case the party repudiated by an instru- 
ment duly executed. There must be, together with 
the remidiatio^an investment of the right in another; 
which in heritable rights, can only be effected ac- 
cording to the known forms of law. The deed 
executed on death-bed constituted a right preferable 
to the right contemplated by the deed of 1 790 : that 
deed became accessary t<^he deed on death-bed, by 
the will and intention oWhe author, and the heir 
has no interest in the disposition. According to 
English law, if an estate is given to A., with a con- 
dition to pay a sum of money to B., A. may repu- 
diate, but he cannot disappoint the legatee. 
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By the deed of 1 790, the Kelso lands are given 
to the Ladies Ker to convey to the heirs of entail, 
on payment of a certain sum on a given day. This 
confers no right upon the heir'in his representative 
character. |t is a privilege affecting the lands, whether 
entailed or unentailed. As^heir of entail he could 
have no claim tp unentailed lands ; and, with re- 
spect to lands entailed by simple destination, he was 
excluded by the deed on death -bed. It is argued, 
that by the operation of that deed he is remitted to 
the right under the deed of 1 790. But in what 
character is he to maintain that right ? not as heir, 
but as disponce. The legacy of a right to purchase 
the lands was displaced by a subsequent disposi- 
tion. By the deed of 1790, the heirs of entail were 
put out of the investiture of the lands. Suppose 
the disposition had been in favour of heirs of line» 
colHd the heirs of entail have raised a claim ? To 
support such claim the heir must be a person who is 
deprived of the estate by the death-bed disposition. 
But in this case he was deprived by the previous 
deed of 1790. The claim must be supported on 
the ground that by the will they ha^| a right as heirs 
of entail j but it is no right to the lands ; it is a mere 
personal obligation on the Ladies Ker, the disponees. 
The offer was to be made within the time limited 
by the deed, which has not been done, and it is now 
too late. 

The Lord Chancellor : — 

[In the course and at the conclusion of the argu- 
ment.] 

Testamentary deeds executed in liege pouslic 
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usually contain a power to revoke. It is argued that 
a revocation of the deed revokes the power, which is 
part of it. Btlt unless the power is expressly re- 
voked, no court caruimpute to the author of a deed 
the absurdity, that he means to r^jroke a power which 
he professes to exercise^ '• 

On the points as to the repudiation and the Kelso 
estates, the judges of the Cohrt of Session having 
differed, it is necessary that those questions should 
be accurately considered. As to the question of 
implied revocation ; if we are to act on the maxim of 
state decisis , the judgment cannot be disturbed. The 
deed in liege poustic reserves a pbwer of revocation ; 
by making another disposition under the authority of 
the power, it must be supposed that the disponer 
intended to do something effectual ; and it cannot be 
implied that by the exercise of the power he meant 
to revoke it. 


25 May. ittao. The Lord Chancellor : — Having looked carefully 
into this case, I can see no sufficient reason for say- 
ing that this judgment should be altered. It appears 
to me, upon the best consideration I can give to the 
ease, that uporWll the points controverted at the bar 
the Respondent is right. 


Judgment affirmed. 
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William Moodie, ail infant, tTie rep re-' 
sentative of Mrs. BiizabethCiTaufurd, 
otherwise Howieson, Widoy, deceased, 
by the Reverend James Moodie, his/ 
father, and WieliamsBeveb^jk, Trus- 
tee of the said Mrs. E. Chau fukd. 


Appellants ; 
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Thomas Coutts, Esquire, Banker in London, Respondent. 

By Revivok. 

Colonel CrauWrd, being possessed of the estates of 
Craufurdland and Monkland, in the county of Ayr, and of 
certain superiorities in the county of Renfrew, all of which 
he held in fee simple in the year 1771, executed a dispo- 
sition of the estates of Craufurdland and Monkjand in 
the following terms: “ In favour of myself in.'gnferent, 
“ and to the heirs male lawfully to be begotten of my 
“ body; whom failing, to Sir Hugh Craufurd of Jordan- 
“ hill, baronet, and the heirs male lawfully begotten, or 
“ to be begotten of his body ; which failing, to the heirs 
“ male lawfully begotten of the now deceased William 
“ Craufurd, merchant in Glasgow, my cousin ; which 
“ failing, to the heirs male lawfully begotten of the also 
“ deceased John Craufurd, late surgeon in Glasgow, his 
“ brother ; whom all failing, to my owi^earest heirs and 
“ assignees whatsoever in fee, herital^y, and irredeem- 
“ ably, all and whole, &c. 

“ Providing and declaring, as it is hereby expressly 
“ provided and declared, that notwithstanding the right 
“ of fee and property of the lands above disponed is 
“ hereby conceived and tal^en in favffcirof the heirs male 
“ of my own body ; whomdhiling, to the heirs male of the 
“ several other persons beTO'e mentioned, substituted to 
“ them, and that heritably and irredeemably; yet, never- 
“ theless I do hereby reserve to m^telf full power and 
“ liberty at any time of my life, et etiam in articulo mortis, 
“ to alter, innovate, annul, and make void these presents, 
“ either in whole or in part, and to infringe upon, or 
“ totally change the foresaid series of heirs, and course 



6§6 

CKAUFURD 
V . 

COUTT3. 


CASES IN THE HOUSE OF LORDS 

» i 

“ and order of succession above devised ; as also to wad- 
“ set, contract^ debts, and grant heritable bonds or other 
“ securities upon the lands and others above dis'poned, 
“ as I shall tnink proper, and burden and affect the 
" same to what extent 1 may see necessary ; and sick- 
“ like to sell, alienate, and dispone the haill foresaid 
“ lands or any part thereof, and in general to do every 
*“ deed and exercise every act of property that any un- 
" limited fiar by lawawian do; and that without the 
“ advice or consent orrae heirs inale of my own body, if 
“ any there shall hereafter be, or of the other heirs male 
“ substituted to them in the order above mentioned, to 
“ be asked or obtained for that purpose ; as also not- 
“ Withstanding any charter or infeftment that may have 
“ followed hereupon.” 

This deed, which was executed ffijr Colonel Craufurd 
in liege poustie, was not delivered to the disponees, or any 
person for them, but remained in the repositories of the 
disponer. 

On the 13th of February 1793, Colonel Craufurd 
executed, a deed by which he conveyed the estate of 
Craufuraland to the Respondent : “ For the love, favour, 
" and affection I have and bear to Thomas Coutts, Esq. 
“ banker in London, and to the end that all disputes 
“ and differences which might arise upon my death 
“ touching the succession to my estate and means, may 
“ be obviated and prevented,” &c. After conveying the 
lands and estates 01 Craufurdland, and after providing for 
the payment of Colonel Craufurd’s debts, funeral ex- 
penses, and legacies, the deed declares that the Respondent 
and his heirs, sdflfceeding in the estate of Craufurdland, 
shall assume and bear the surname and arms of Craufurd 
of Craufurdland. 

The deed also contains a clause in the following 
words: “ And I hereby revoke ^ ancLf ecall all former dis- 
“ positions, assignaf|pns, or oarer (feeds of a testamentary 
“ nature formerly made and granted by me, to whatever 
“ person or persons precedBIg the date hereof ; and 
“ particularly a deed granted oy me in the year 1771, 
“ settling my estatfg|ipon Sir Hugh Craufurd of Jordan- 
“ hill, bart. and hisneirs ; and I declare the same to be 
** void and null, so far as these deeds are conceived in 
“ favour of the persons to whom they are granted, but to 
“ be valid and sufficient to the extent of the powers 
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“ therein reserved to me to revoke, alter, or innovate the 
“ same, to the- effect only of making these 'presents 
“ effectual in favour of the said Thomas Coutts and his 
“ foresaid.” , 

This deed also conveys to the Respondent the superi- 
orities in the county^bf Renfrew, which were not conveyed 
to Sir Hugh Craufurd by the former disposition in the 
year 1771. 

Colonel Craufurd died on the ^pth February 1 793. 

Of the same date with the disposition of the lands of 
Craufurdland in the Respondent’s favour. Colonel Crau- 
furd executed a separate deed, by which, without com- 
munication with the Respondent, he conveyed to him 
the lands of Monkland, in consideration of a sun$fHot 
paid) of 5,000/. sterUng, as the price tlvijteof. As sodh as 
Colonel Craufurd hw&'executed these deeds, he wrote to 
the Respondent and desired him to send his bond for 
5,000/. as the price of Monkland; and the Respondent 
accordingly, on the 18th of February 1793, executed a 
bond for that sum in favour of Colonel Craufurd, as the 
price of these lands, and sent it to his agent ML James 
Dundas, writer to the signet, to be exchanged for the dis- 
position of Monkland. Colonel Craufurd died before that 
bond arrived in Scotland. 
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On the 1 7th May 1 793, the Respondent was duly in- 
feft in the landB of Craufurdland and of Monkland. 

Afterwards Mrs. Howieson,, who was the aunt and 
heir at law of Colonel Craufurd, (with William Beve- 
ridge, writer to the signet, her trustee) brought an 
action of reduction before the Court of Session in Scot- 
land, for reducing and setting aside ^he disposition in 
1771, in favour of Sir Hugh Craufurd, and the two deeds 
executed in .1 793, conveying the lands of Craufurdland 
and Monkland to the Respondent. 

The process of rednctiq^came before Lord Stonefield, 
as Lora Ordinary, wno, aRer hearing parties, took the 
cause to report ; and on adps ing informations, the Court 
of Session pronounced thaWllowing interlocutor : " Upon June 12, 1795. 
“ the report of the Lord President, in absence of Lord 
“ Stonefield, and having advised thb&nformations for the 
“ parties, petition for the pursuers, and additional infor- 
“ nation for them, the Lords sustain the reasons of re- 
“ duction in so far as they respect the superiority of the 
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“ lands, in the county of Renfrew, contained in the char- 
“ ter, 12 £h February 1725, from the'then Prince of Wales, 
“ as Prince and Steward of Scotland, and reduce,* decern, 
“ and dedbflpe accordingly ; repel the reasons of reduction, 
" in so far as they respect the lands of Craufurdland, and 
“ others, contained in the disposition by the late Colonel 
“ Craufurd to the defender Thomas Coutts, of date 13th 
“ February 1 793 ; assoilzie the defender, and decern •. 
" Find that the ailege<Lsale of Monkland, set forth in 
" the other deed ot the same date, 1793, was an un- 
“ finished transaction ; and remit to the Lord Ordinary 
“ to hear parties procurators further thereon, and to do 
“ as he shall see just ; remit also to his Lorship, to hear 
“ jSdfties procurators upon the claim competent to the 
“ pifrsuers und^j$the disposition andLtailzie 1^19, and to 
“ do therein as he shall see cause.’**' * ' 

The disposition, so far as concerned the superiorities in 
Renfrewshire, was reduced, because these were not con- 
tained in the deed 1771 ; and the Respondent acquiesced 
in this part of the judgment. 

The phrsuers complained of this interlocutor, by a re- 
claiming petition, in so far as it sustained the conveyance 
of the lands of Craufurdland in favour of the Respondent, 
and prayed the court “ to reduce, decern, and declare 
" in terms of the libel ; and, secondly, to find that neither 
“ Sir Hugh Craufurd, nor any of the persons called by 
“ the deed 1771, have any right to the lands in question, 
“ but that the same belong to the petitioner as the just 
“ and lawful heir therein.” 

The Respondent put in his answer, and the court pro- 
nounced the foil Swing interlocutor : “ The Lords having 
“ advised this petition, and the additional petition, with 
“ the answers thereto, they adhere to the interlocutor 
" reclaimed against, and refuse the desire of these 
“ petitions.” 

Mrs. Howieson, and her fHiste^'" appealed from the 
interlocutors of 12th June %nd 17th November 1795, 
in so far as they repelled tM* reasons of reduction re- 
specting the disposition of the lands of Craufurdland. 
This appeal was negrd at the bar of the House of Lords; 
and on the 11th of July, 1799, Judgment was pro- 
nounced ; “ Whereby it was ordered by the Lords Spi- 
“ ritual and Temporal in Parliament assembled, that the 
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** cause be remitted back to the Coprt of Session in 
w Scotland, and that the said court^fi rehear t$e parties 
** upon the interlocutors complained of on stud ap- 
" peal.” ^ 

In consequence of this remitt parties ware heard in 
presence of the Court of Session, and memories were 
afterwards ordered, upon advising which, this interlocutor 
was pronounced : “ The Lords having resumed conside- 
*' ration of this cause, and in obedience to a remit from 
" the Most Honourable the House of Lords, having 
“ again heard counsel for the parties upon the interlocu- 
tors complained of in the appeal to that Most Honour- 
" able House, and having advised the mutual memorials 
** for the parties, they adhere to these interlocutors, 
" assoilzie the defender from the reduction, in so far as 
“ concerns the lands of Craufurdland, mid decern.” 

Mrs. Howieson and her trustee also-brought their ap- 

} >eal against this interlocutor, and the two loriqpr inter- 
ocutors pronounced in this cause, contained in the former 
appeal ; and Mrs. Ilowieson having died, the appeal was 
revived in the name of the now Appellant, the ixjfaijt, her 
grandson and representative. 

On the nth of July 1799, some time after the argu- 
ment upon the first hearing in the House of Peers, Lord 
Rosslyn moved the judgment in the following terms : — 

The loot'd Chancellor : — The hearing at the bar upon this 
cause was had some time ago, and I have now to state 
the result of the opinion 1 have formed upon it. The 
more I have considered this case the mpre I have felt the 
difficulty and importance of it. 1 had the advantage of 
trying my own opinion by communications with persons 
conversant in the law of Scotland, who were present at 
the hearing, with a noble and learned Lord*, who perused 
the printed cases, and" witlfra Judge of the Court of Ses- 
sion, who was not Raised to the Bench when the judg- 
ment now appealed from jtes pronounced. I had verbal 
communication also with other persons, and I was favoured 
with the result of the opinions they l&d formed. 

These opinions were not uniform, if they had all gone 
in one course I should have deemed that tne safe mode 
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for you to have followed in determining this cause, though 
it had differed fro*|lp>y own sentiments. It is proper to 
state, ths^lthe learned Lord I alluded to concurs with 
me; and djgt our opinion is, that the judgment in the 
prebent ca* is contrary to law. At the same time he 
feels. mJ myself do, much difficulty in a question purely 
Of SJvOtslaw upon such opinions as we can form, to state 
it as advisable to reverse the judgment of the Court of 
Session. 

I shall mention in a ftPw words the nature of the present 
question, to show the importance of it, the grounds upon 
which the decision proceeded, and the nature of my 
doubts with regard to it; and I shall then submit what I 
conceive is proper to be done in the present case. • 

The facts in the cause are short. Colonel Craufurd 
possessed an estate, which he destined by deed, several 
years ago, to Sir Hugh Craufurd, who was pot his heir. 
This dped remained m Colonel Craufurd’s hands undeli- 
vered ; but if he had died w itliout executing any other 
deed, no doubt the estate would have gone to Sir Hugh. 
He rapq|yed a power, however, to alter the deed, in whole 
or in part, el el mm in articulo mortii. 

This reservation referred to a point in the ancient law 
of Scotland, which I have always looked up to as of great 
excellence ; and I have read cases where it was treated 
with great respect by Lord Hardwicke. By that law no 
deed is valid against the heir if executed on death-bed, 
that is, if the grantor be attacked with the sickness of 
which he dies, and does not survive a certain tipmber of 
days. In the argument stated in the printed cases it 
was held out that this was a personal privilege in favour 
of the heir at law, a regulation for his benefit atone. But 
in my opinion this comes far short of the excellence of 
. Hie regulations; it is also highly favourable to the dying 
man, that his last moments should not be disquieted. It 
was, perhaps,at first intendedfto put a stop to the granting 
legacies to the church, and to oharities, which prevailed 
so much in those days ; itflnojw prevents the mischiefs 
that fnight arise from deeds obtained by besieging a per • 
sonjvhen near his^leath. 

The heir has a* right to set aside all deeds executed 
contrary to this regulation. It appears in the present 
case, that Colonel Craufurd entertained a purpose that 
Sir Hugh Craufurd, in whose favour he bad made the 
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former deed, should not succeed to his estate ; and that Q »At>»o*» 
he also had the intention, when in a declining jstate of *. 
health, to leave it to a very respectable gentleman, an old con to. 
and intimate friend, perhaps his relation. By h)0O it%aa 
neither asked nor expected; and. When! mention, that 
this was Mr. Contis, the respondent fc the presesjjj/an- 
peal, I need not add, that he could be Supposed to want 
it but little- Without communication with Mr. Coutis, 
he revoked the disposition in favour of Sir Hugh, and by 
same deed conveyed one of his estates to the former. ' 

A singular tmnsaction took place with regard to an* - 
other estate, which he meant to give to Mr. Coutts by 
means of a fictitious sale for 4,000/, or 5,000/. He writes'* * 
that gentleman a letter, mentioning that he had sold him. 
the estate, and would give him a receipt for the price, 
but payment Was still tobe supposed ; and he desired Mr. 

Coutts to send him a bond for the money. This transac- 
tion makes no part of the present appeal. *> 

After Colonel Crawfurd’s death, the appellant, his heir 
at law, claimed his estates, if no person could show a 
better right to them. For this purpose she brought an 
action before the Court of Session for Retting aside the 
disposition to Mr. Coutts as void, being granted on 
death-bed ; and contending, that the pretended sale of 
the other estate was invalid, being a mere fiction. She 
called Mr. Coutts and Sir Hugh Craufurd as parties; 
but the latter was entirely out of the case ; the only title 
he could Aake was through the deed which had been 
revoked. He however fouuded upon this, that it was 
the intention of the deceased that he should take the 
estate if it Aid not go to Mr. Coutts. Btft the deed in 
his favour was revoked in the most marked hnanner, and 
all intention as to him was clearly gone. When the 
question was agitated with regard to the estate which 
was the subject of the fictitious sale. Sir Hugh having 
stated his argument that if his deed 1 was not revoked 
that estate must belong to him, the Court found that the 
heir was entitled to it, the deqjjb' to Sir Hugh being ex- ' 
pressly revoked. 

That determination was* posterior to me decision 
which forms the subject of the present appeal in toe outer 

S art of the cause, and Sir Hugh's argument, in somet 
egree, arose out of that decision. The Court then h$Id 
tile ground of giving the estate to Mr. Coutts by eome ' 
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confused mode of reasoning, to be of this nature : " 'It is 
“ true, an heir at law has a right to set aside deeds exe- 
** cfited on death-bed ; but what right have you in the 
“ present case ? Sir Hugh must take in preference to 
“ you, though his deed was revoked ; it was a revocation 
“ ■ to the purpose of validating the deed in Mr. Coutt’s 
favour. Sir Hugh is a bar to you ; but as the intention 
of the deceased was not in his favour, therefore 
" Mr. Coutts’s right is against him.” 

The Court then added a good deal of reasoning upon 
the decisions which had been pronounced. In one of 
these, about twenty-five years ago, there occurred a case * 
where a person possessed of two estates, A. and B„ by one 
deed conveyed both estates to certain disponees ; ¥ and by 
a second deed executed on death-bed he conveyed the 
estate B. to certain other persons. Lord Auchinleck, a 
respectable Judge, before whom this matter was first 
argued , held, that the heir at law was entitled to the 
estate Ji., and that the death-bed deed, though ineffectual 
as a conveyance, was sufficient as an implied revocation 
of the former deed with regard to that estate ; and he 
supported the first deed as to the other estate. This 
judgment was altered by the Court upon an appeal to 
them ; and it was determined that the death-bed deed 
was effectual, on the ground that the heir was cut off by 
the first deed, of which there was no express, but merely 
an implied, revocation, by the subsequent disposition of 
the estate B. on death-bed ; and that if the 6 death-bed 
deed was not to subsist, the prior deed would be effectual. 
The Court of Session here made a distinction between an 
express revocation and an implied one, which I confess 
I do not feel. If a person makes a disposition of his 
estate, and locks it up in his repositories, and at the dis- 
tance of ten years makes another disposition of the same 
estate, I should be of opinion that the former deed was 
revoked, and that the posterior one must take effect. 

Another distinction was taken in the present case, 
namely, that though Colonel Craufurd being in death-bed 
could not execute a valid disposition of his estate, yet he 
could still execute the reserved power to alter contained 
in his former deed, and which he had charged on Sir 
Hugh Craufurd the volunteer. My objection to this is. 


* Rowan t>. Alexander, 22 November, I775: 
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that such a resignation cannot be allowed. A man may 
reserve a power to charge his disponee, whose sole right 
being founded on the disposition, he cannot object to 
any part of it. But what is the nat|ire of the reservation 
made by Colonel Craufurd ? it is a reservation of a power 
to do on death-bed what the law says he shall nqi^Jio in 
that situation. He might reserve a power to after his 
former disposition at any time of hiadife, which was a 
reservation against the disponee, but Ke could not reserve 
a power against the heir at law to do a deed which was 
contrary to law. 

I may illustrate this by mentioning an instance where 
Lord Hardwicke determined a similar question upon a 
similar point of law # . A person conveyed her estate to 
her daughter, an infant, with power to dispose of the same 
during her minority, or to devise it by will for certain 
purposes. The daughter was a grown infant, and under 
coverture. After the mother’s death, the infant’s husband 
got her to grant a conveyance to his creditors, which was 
a different purpose from those pointed out by the mother. 
The daughter afterwards devised her estate by will, and 
died before her age of twenty-one years. It was contended 
in this case, that though the daughter was an infant, yet 
what she did in execution of the power granted by ner 
mother must be held valid. Lord Hardwicke appears to 
have been at first caught with this argument, but he was 
clear that the powers mentioned in the mother’s convey- 
ance we'fe contrary to law ; and though an infant of 
twenty years had a greater capacity of mind than one of 
tender years, yet by law they were under the same disa- 
bilities. The same mode of reasoning applies to the case 
now before us. 

It appears that the judgment of the Court below must 
have proceeded in a fallacy. The deed in favour of 
Mr. Coutts being executed on death-bed was a nullity ; 
the deed in favour of Sir Hugh was also a nullity, because 
it was revoked, both expressly and by implication. But 
the Court, in some, singular -way, by splicing these two 
nullities together, which taken, singly were of no effect, 
formed a deed carrying off the estate from the heir, 
though against a positive law. 
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MBAVfvat> The respondent founded part of his 'argument upon 
®- what is termed in Scots law the maxim of Approbate and 
covro. Reprobate } Says Mr. Coutts, “ if you approbate the 
“ revocation of the djed to Sir Hugh, contained in the 
“ posterior deed in my favour, then you cannot reprobate 
" thither clause of that deed.” But this is false rea- 
soning. The Court cannot say to the heir at-law, Under 
what deed do you claim? It is enough for her to say, 
God and nature have made me heir at law; show me by 
what deed my right is cut off. The title of an heir at 
law is always complete, insomuch that a conveyance or 
devise to such heir in fee is held null, and of no avail. 
The law of England in such a case says, the heir is in by 
descent , and not by purchase. 

Having stated so much of the argument in the present 
case, I must now mention the doubts that have occurred 
to me upon the subject. 1 cannot concur in the judg- 
ment which has been pronounced ; and if I had been 
sitting as sole Judge in a court of law, bound to act ac- 
cording to the dictates of my conscience, I must have 
determined against the judgment of the Court below. 
But the case is different here : when I am to state wha 
I conceive is fit to be done, I cannot arrogantly deiret 
that my opinion should be held better than that of the 
Court of Session, and on a point of Scots law of great 
importance to the public, assert that they have heen 
mistaken. 

A matter, which I have yet to mention, appears to 
have biassed the Court considerably. Within these last 
twenty-five or thirty years an attempt has been made to 
remedy an inconvenience in conveyancing, which was 
a good deal felt. In Scotland every security on real 
estate is itself real. Persons in this country having 
money to lend are informed that the titles to estates in 
Scotland are clear, and that interest is there well paid ; 
but they are staggered when they learn that they cannot 
dispose of such securities by will. A desire at first pre- 
vailed to have this matter settled by Act of .Parliament, 
but it was not effected. The present Lord President of 
the Session, and the late Lora Justice Clerk, who was 
eminent for his knowledge in conveyancing, thought they 
icould do away this difficulty, and still make a good secu- 
rity hy creating, and so reserving, a power- to devise by 
will. 1 am apprehensive that the decision in this case 
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would involve questions relative to the securities so 
vested in trustees, and therefore I feel the more delicacy 
ttfth regard to it where the consequences might be so 
widely extended, and so disagreeable. 

I have considered this point along with the noble and 
learned Lord already alluded to, and we agree iu^ppinion 
that it should be regulated by an Act of Parliament, 
declaring that money secured on real estates should still 
be considered, and be devisable, as money, though de- 
scendable to the heir at law, as in mortgages in fee m this 
country. 

Upon the whole, my opinion is that the case should be 
remitted to the Court of Session, with a direction to them 
to re-consider their judgment. 1 think a future considera- 
tion of it may open and enlarge the views of the Court; 
for upon a part of the cause subsequent to that now ap- 
pealed from, they preferred the heir at law, and they must 
then have entertained an idea of the case which was not 
consistent with their former decision. 

Ordered accordingly. 
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After the remit and judgment in the court below, and 
the argument upon the further hearing in the House of 
Peers, Lord Eldon, at the end of the session of 1803, 
delivered the following opinion : — 


The Lord, Chancellor : — 

This Is a cause which has undergone more consider- 6th August 
ation than almost any which I remember in this place. ,tto 3 * 

I had hoped I should have found it in nly power before 
the end of the present session of Parliament to have made 
a distinct proposition to you, either for affirming or re- 
versing the interlocutors pronounced in this cause, but 
I have not yet been able to form an opinion to which I 
can give the oharacter of judgment. 

I nave thought upon the cause with much anxiety 
again and again, but am not yet in possession of some 
facts, the knowledge of which would enable me the better 
to form my own opinion. I am aware, also, that some 
others of your Lordships (all now absent) whose senti- 
ments are much attended to on such subjects, are not of 
one opinion in this case. One * of the noble and learned 
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persons to whom I allude formerly considered this case 
very minutely, and I understand adheres to his former 
opinion, maintaining it on the same grounds ; another f 
who attended the pleadings in this cause, though now 
necessarily absent, has inclined, I believe, to think that 
the prel&rit case is, in substance, though not in mode and 
form, no more than other cases of exception out of the 
law of death-bed ; and a third $, who from indisposition 
has not been present at your deliberations during the 
present session, but who, whether absent or present, never 
fails to attend to what relates to judgments to be pro- 
nounced by this house, entertains, as well as myself, 
considerable doubt, whether, in a case of this sort, mode 
and form is not of the highest importance. 

At one time I thought that it might be advisable to 
remit this cause to the Court of Session for further con- 
sideration, not recollecting the great consideration it had 
originally received in that court, and after it came here 
how much it was considered by the noble aud learned 
lord then upon the woolsack, from the very mature dis- 
cussion too that it has received since, and the great 
expense incurred by the parties, it does occur to me that 
future deliberation may be sufficiently employed, and 
necessary information may be otherwise obtained upon 
the points I am to allude to before the next session of 
Parliament. 1 have doubted the propriety of remitting 
also, because it is utterly impossible to do justice to the 
merit which I conceive belongs to the Court of Session 
for the learned and painful discussion given to this case, 
and the mode in which they have discharged their duty 
with regard to it. 

This cause arises out of the settlement of a Colonel 
Craufurd. He was seised of two estates in Scotland, 
Craut'urdland and Monkland. In 1771, he executed a 
settlement, conveying both these to himself in life-rent, 
and to Sir Hew Craufurd and others, in fee. That deed 
contained a clause dispensing with the delivery, and he 
reserved power to alter it at any time of his life et etiam in 
articulo mortis. The adoption of such a clause has been 
explained to arise out of what is termed in Scotland the 
law of' death-bed. To avoid what were supposed to be in- 
conveniences flowing from that law, it had Deen consider- 
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fed as law, that if a former deed had been executed indue 
time, a person might execute another even in lecto, which 
in given circumstances would be effectual. By connect- 
ing- the latter with the former th$ disposition was consi- 
dered to have been made at the date of the former, and so 
not to be challenged as not made in due tintyt ; but in 
most cases at least the former has been a deed valid, 
effectual, and subsisting in operation, at the death of the 
grantor. 

About twenty-two years after making the first settle- 
ment, Colonel Craufurd in 1793 executed a new settle- 
ment of his estate of Craufurdland. It will be noticed 
that this contains a procuratory of resignation, a precept 
of seisin, and other clauses necessary for making up tire 
feudal title in the person of the disponee, Mr. Coutts. 
This deed also contained certain superiorities in Renfrew- 
shire, which were not contained in the deed of 1771. 
The estate of Monkland was not given by this deed to 
Mr. Coutts. If it required a joint operation, therefore, 
of these deeds of 1771 and 1793 to make a valid disposi- 
tion, it is plain that as to the superiorities, and the estate 
of Monkland, there was no effectual conveyance. 

The deed of 1793 contains the following clause, on 
which the question turns : [here his Lordslup read the 
clause of revocation.] 

Of the same date the Colonel executed a conveyance 
of his estate of Monkland by way of bargain and sale ; 
but this was a fictitious transaction. The reason of his 
choosing this mode of making a settlement of that estate 
has not been distinctly explained. The disposition of 
1771 was not then lying by him, and he did notrecollect, 
perhaps, that Monkland also was included in that deed, 
lie wrote a letter to Mr. Coutts to send him a bond for 
5,000 1. as the price of this estate, which, it is said, was 
accordingly executed ; but it. is not necessary at present 
to make any further statement on this point. 

The heir at law then brought her action to set aside 
these deeds. It has been correctly explained to us, that 
the word heir is understood in Scotland in a different 
sense from what it, is in this country. In Scotland an 
heir may be the person pointed out by the destination of 
former settlements of an estate. In this country the heir 
takes purely by descent; and the person taking by a 
destination is considered as a purchaser; as a person not 
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cRAoruRD taking in the quality of heir. Mrs. Howieson was the 
v. person destined to the succession by the settlement of 

cootw. the estates prior to 1771, she contended that the deed of 

1771 was made a^huJlity by the deed of 1793, and that 
the deed of 1793 also was a nullity, being executed upon 
death-bill; and that you would not, (in the phrase of the 
riSble anti learned Lord who formerly in this house con- 
sidered this case,) by splicing two nullities together, 
make a valid conveyance of the estate to Mr. Coutts. 

Jn this action, Mrs. Howieson called Sir Robert Crau- 
furd, as well as Mr. Coutts, as defenders. [Here his 
Lordship read the conclusions of her summons, Mr. 
Coutts’s defences, and the interlocutors, 12th June 1795, 
and l^th November 1795.] 

After the question of death-bed had thus been decided. 
Sir Robert Craufurd appeared, and stated, that the deed 
of 1771 was not absolutely revoked; and that if Mr. 
Coutts did not take the estate of Monkland under the 
fictitious sale, that he was entitled to it. Upon this point 
the Court pronounced an interlocuter adverse to Sir 
Robert’s claim, declaring, that the settlement executed 
by Colonel Craufurd in 1771 was effectually revoked by 
the clause of revocation contained in the deed of 1793. 
It is fair, however, to observe, that the principle of that 
declaration cannot be stated more broadly, than that the 
deed of 1 793 had no other effect than the effect of revok- 
ing as to the estate of Monkland. The decision, as to 
that estate, does no%amount to a declaration of the Court 
that they ought to-haVe come to the same .decision as to 
the estate of Craufurdland, because the two estates were 
in different circumstances. Sir Robert Craufurd ap- 
pealed against this judgment, but his appeal was dis- 
missed for want of prosecution. 

Mrs. Howieson also’ brought her appeal against the 
judgment as to the Craufurdland estate. When the 
cause came to a hearing in this house, very great atten- 
tion was paid to it. 1 hold in my hand U note of what 
fell from the noble and learned Lord then on the Wool- 
sack, when the cause was sent back to the Court of 
Session, from which I shall read some extracts. [Here 
his Lordship read great part of the notes of Lord Rosslyn’s 
speech as before stated.] 

I have also the notes of the opinions formed by the 
Judges of the Court of Session, as they have been handed 
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to us* and of what passed in consequence of your remit. 
I should be 'wanting in due respect to that Court if 1 did 
not state it as my opinion that it is impossible to have 
discharged a duty more carefully* afore anxiously, and 
more sedulously, than the Court have discharged theirs in 
this case. They differ considerably in opinion; but it 
has been the opinion of the majority that tne former 
judgment was right. From these notes I cannot, how- 
ever, accurately and precisely collect their respective 
opinions upon some (as they appear to me) important 
points. 

The cause came again here by uppeal, and has since 
been most ably argued by advocates from Scotland: the 
cases, whether similar or analogous, have been fully 
sifted, and the law of death-bed, and its effect on the 
public convenience, fully examined. 

As to the law of death-bed, I never thought it necessary 
very anxiously to discuss its operation as convenient or 
inconvenient: it is enough that it forms undoubtedly 
part-of the law of Scotland, it seems to have been re- 
laxed from the rigour of the general doctrine concerning 
it in several decided cases ; as in some cases the law or 
England, with regard to devises by will, has been relaxed. 
Though it be positively laid down that a mere deed on 
death-bed shall not disappoint the heir, yet if a former 
deed has been granted in liege pouslie, the grantor may 
by a death-bed deed burden the grantee of the former 
deed,' so as to ieave nothing valuable remaining of the 
title to the beneficial interest iAHhe estate given to 
such former grantee : the former deed, however, remains 
in that case valid as a title-deed to the estate, however 
burdened by the latter deed. 

Analogous decisions have been pronounced in this 
country on the statute regulating the forms of attesting 
wills of land. By that statute three witnesses are neces- 
sary to attest a devise of real estate ; yet it has been held, 
that if a testator devises his lands by a will so attested, 
subject to the' payment of debts and legacies, he might 
afterwards by any writing, with or without witnesses, 
and even by any parol, transaction forming a contract Of 
debt, charge, in legacies and debts, the devisee to the full 
value of the estate ; though he could not so dispose of 
so much of the land itself as was of half a crown value 
to any creditor or legatee. Here, however, the estate 
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remains in the devisee under the attested will, however 
burthened by what is not attested. Where a devise is 
duly made to trustees by sale of real estate to pay certain 
sums to given persons, and the residue to A. B., I appre- 
hend that a subsequent devise of this>surplus or residuary 
interest, attested Dy two witnesses only, would not be 
good. So much have we thought form matter of sub- 
stance, that in this country, when it has been desired by 
parties that the Courts should apply the decided cases by 
analogy to others, the Courts have refused to say, that 
because you may in one mode effectually do what you 
intend to do, therefore, if you intend the same thing in 
effect, you may execute your intention in any other new 
mode of accomplishing it. The knowledge of this, as an 
English lawyer, may have, perhaps, caused a great diffi- 
culty in my mind in the present case. 

1 come therefore now to mention a doubt upon this 
cause, which I have not yet been able to get rid of. In 
most of the cases which have been cited, the first deed, 
the liege poustie deed, has remained an effective operative 
instrument at the death of the grantor. I don’t mean 
as leaving a title to any thing beneficial in the grantee of 
the liege poust ie deed, but as continuing at the death of 
the grantor an interest in the grantee of the liege poustie 
deed, on which the grantee of the death-bed deed must 
found his right, and to which he must knit and attach it. 

If one makes a liege poustie deed in favour of one of 
your Lordships, and., afterwards by a second deed on 
death-bed burdens the grantee thereof with some charge, 
the heir alioqui successurus would be by the first deed 
effectually cut out ; and the grantee under the first deed 
is clearly bound to fulfil the directions of the second deed, 
for he cannot avail himself of the law of death-bed. So 
if the grantee in the first deed is ordered to convey to a 
person named in the death-bed deed. In both these 
cases the heir alioqui successurus is cut out by a liege 
poustie deed available at the grantor’s death . In the one 
case the liege poustie deed gives the title to the estate 
though burdened ; in the other also, though to be con- 
veyed ; in both, it is a subsisting operative instrument at 
the death of the grantor, cutting out the heir’s title. 

It is said, if you may disappoint your heir in this way, 
why not also by the mode used in the present case ? if 
by giving a title to an estate burdened to its taker, or to 
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be wholly conveyed away, why not by a death-bed deed 
give the estate itself, a liege ponstie deed having been 
once executed ? My difficulty is to admit that a person 
can do what he has the power of doing by all the diffe- 
rent modes in which he pleases to do it. The principle 
of the former cases appears to go only to this, that the 
grantee of the first deed would take if the death-bed deed 
was not effectual, and that the heir alioqui successurus 
had nothing to complain of in such a case, and the 
grantee of the first deed could not make any complaint. 
Now, though it is true that the present decision puts Mr. 
Coutts’s case on the same footing, yet I do not find either 
in the notes of the Judges, or in the arguments of 
counsel at the bar, what is precisely the eflect of the 
deed of 1771 in contemplation of law at the grantor’s 
death. If a title to any estate is at the grantor’s death 
left in the grantee of that deed, the case falls under one 
consideration; but if that deed at. the death of the 
grantor was absolutely revoked, it, is in effect the same 
case as if the liege ponstie deed had been a disposition to 
the heir ulioqui successions, or as if it had never existed. 
When the interest under the death-bed deed knits and 
attaches itself to an estate to be claimed under the former, 
there is a liege ponstie deed disposing of the title; but if 
there is no such estate to which that interest can attach, 
there is nothing but a mere death-bed deed. 

To explain myself further : l have frequently put a 
question to my own mind of this nature, perhaps Sug- 
gested by ignorance— Suppose the deed of 179& had 
contained neither procuratory nor precept, it might still 
have furnished a good ground of action to get the pro- 
perty in due form; but who would have been d slender in 
that case ? Would the heir at law, or Sir Robert Crau- 
furd? If Sir Robert Craufurd had no title to any estate 
remaining in him, then no action would lie against him. 
If the action was to be brought against the heir, must it 
not be admitted that the heir had some how got back the 
estate ? This question has not been answered at the bar. 
The answer to it I must endeavour to collect; and 1 want 
to know whether the deed of 1771 be a necessary opera- 
tive instrument in Mr. Coutt’s title, as he must make it; 
or if he might without prejudice throw it in the fire ; in 
one word, I wish correctly and precisely to know its 
effect, and whether the grantee of that deed is considered 
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as entitled in law to any estate or interest in the property 
in order thereout to make good Mr. Coutts’s title. 

It was said that the deed of 1771 was not fully revok- 
ed, but only revoked quoeuf cerium effectum ; and that this 
was more a question of intention than of power: I doubt 
whether it is not a question of intention and power. 
I entertain no doubt of Colonel Craufijrd’s power to have 
given the estate to Mr. Coutts, nor of his intention to 
give it to him ; but the law frequently gives the power of 
effectuating the intention only in one mode, and you can 
do what you intend in no otner. If by saying that this 
is only a revocation ad kune effectum, you me.an that the 
deed is not revoked ; but that Craufurd’s title to the 
estate is burthened with a duty to convey or denude for 
the benefit Of Coutts, and must be taken to continue for 
the purpose of so effectuating Coutts’s title : then the deed 
is not wholly rqybked ; but if it is wholly revoked, it 
seems difficult teHhrgue that because, if a liege poustie 
deed remains effectual at the death of the grantor, a 
death-bed deed shall defeat the heir, therefore, also^the 
heir shall be defeated merely because a liege poustie deed 
had been executed, but which did not remain in effect at 
the death of the grantor. 

If Mr. Coutts Rad'declined to take this estate, I,;<wish 
to learn who would in that case have been entitled to it ; 
would Sir Robert Craufurd take it in such a case ? The 
judgment admits that the intention was exercised in a 
way to take the beneficial interest from Sir Robert Crau- 
furd ; if it be not given to Mr. Coutts, how should the heir 

S roceed to make good his title? must he contend with 
ir Robert Craufurd or Mr. Coutts? Could it be argued, 
if Mr. Coutts had not taken, that the intent to revoke 
was only ad hunc effectum, viz. to give to Mr. Coutts, and 
therefore if he would not take. Sir Robert should ? 

I may mistake this matter very much, but I have not 
been able to find any case where the law of death-bed 
did not - take effect in favour of the heir, if the liege 
poustie remained at the grantor’s death, Without any 
effect as an instrument through which the title must be 
made, and the notes to which I allude, as well as the 
argument at the bar, contains an assertion that Mr. Coutts ■ 
must make up his title under the deed of 1771 without 
explaining how, and the contrary assertion also, that he 
need take no notice whatever of it. As US these points 
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I wish for further satisfaction. If he need take no notice ciuuruae 
of that deed, I doubt whether authority has gone the »• 
length of this judgment. If he must take notice of it, in c 01 -" 1 ™* 

what way he is to do so has not been explained, I admit 
that it was Colonel Craufurd’s intention to have revoked 
only ad hunc effectum, but I question if the purpose of the 
revocation be sufficient to sanction a new mode of con- 
veyancing, if it be such ; for I dp not presume at pre- 
sent to say whether or not the meaning of the words 
used is understood to be such as puts the judgment on 
this ground, and this only, that because there was onoe, 
though not at, the grantor’s death, a liege poustie deed, 
therefore the death-bed deed is good. * 

I could put many cases from the law of this country 
illustrative of the difficulties 1 entertain. Suppose I wens 
to make a will in this country, devising my real property 
to a certain person, and were afterwards,.*© execute an- 
other will, revoking my former will that 1 ‘might make the 
other, and then devising my retd property to one not 
capably of taking, the revocation would be perfectly 
good; but the devise being ineffectual, Jhe heir at law 
would come in, though the intent of my act was to con- 
firm the exclusion of him. Here is a fallacy, therefore, 
in the argument as to the effect of a revocation made ad 
certum "effectual ; if the revocation be complete, and an 
entire revocation is not a right mode of proceeding ad 
hunc effectum, the revocation will be good, and the de- 
position will be good for nothing. 

If I were to intend to revoke a will already formally 
made in this country, meaning at tin; same time to exe- 
cute another in due form, and had such will prepared and 
ready for execution, but was arrested by the lfcnd of 
death before completing it, we hold in that case that, the 
former will is not revoked, because the revocation is not 
complete, and the devisee unde* the former will would 
take. Neither of these cases so put from our law would 
support by analogy the present judgment. In the former 
case, the neir is let in ; in the latter, the first devisee ; 
this judgment excludes both the heir and Sir Robert 
Craufurd. 

I may state unreservedly upon this part of the case, 
that I am not much impressed with the consideration of 
it as being an -evasion of the law, or not such. There seems 
no doubt but that, in the circumstances of the case, it 
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was completely in the power of Colonel Craufurd to have 
disappointed the law * ; and I consider the question as a 
question whether he can do it in this mode : Whether he 
can ' do it without having a liege poustie deed in actual 
effect at his death ? The suggestion so often made, that 
the heir was already cut out by the liege poustie deed, ap- 
pears to me to assume all that is in aispute, for the heir 
cannot be said to be cut out till the death of the grantor, 
and therefore it may be said, that if at that time there is 
no effectual liege poustie deed, there was never any liege 
poustie deed that affected his titles. 

Another doubt with me is, whether this case has been 
decided by the court below, on the point of approbate and 
reprobate, or not. I see in the notes of the individual Judges 
opinions that some of them have laid great stress upon 
this doctrine, though others thought differently of it; 
but the judgment of the Court as to that point I cannot 
collect. It the judgment were put on that alone I should 
er^tqrtain great doubt of it. It seems very nearly to re- 
semble the doctrine of election in this country, though I 
am aware of the difference between what is understood 
by the word heir in Scotland, and what we understand 
by that term. The heir has been stated to be whom God 
and nature haVe^tuade such: I should say th^t the heir 
in England is a person succeeding by the mere operation 
and provision of the law. 

Ip our doctrine of election we hold, that if any person 
takp$ benefit under any instrument he must submit to 
the instrument altogether ; but if I give a legacy in 
mpney to my heir at law, without any express condition 
annexed to the legacy, and give by the same will part of 
my r$al estate to another, and this without the attesta- 
tion of three witnesses, the heir is entitled to take the 
legacy ; and at the same time to say, this* is no good 
devise as to the land, qpd accordingly, in such a case, 
the heir would take 'the estate. So in the case of a devise 
against the Statutes of Mortmain, he ^auld take against 

* The right of the heir stands upon decision. The decision which first 
gave the land to the eldest sen, rather than to all the sons or children, and 
the decision which prevents a man from disinheriting his heir in his last 
sickness, within sixty days of lus death, are no more law than the decision 
that he may do so, if he has previously executed a deed in liege poustie , 
whidh is unrevoked at the time of his death. 
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such a devise, though he claimed under the same will, cravfcrp 
for these are not cases of election. v. 

If the English doctrines are to rule, this is nothing covm. 
like a case of election. The hei( here does not take the 
estate or benefit under the instrument, but under the 
law. If a testator in this country was required to make 
his will of land 60 days before death, it would be quite 
competent for the heir to say. This is a death-bed 
deed ; I take the benefit of the law, and I take the land 
under the benefit of the law. And he might also take 
personal benefits under the will. There may, however, 
be a considerable difference, attending to the distinction 
of character between an heir in England and Scotland ; 
and it is impossible not to see that some cases have been 
decided in Scotland, which very nearly support the doc- 
trine of approbate and reprobate, as applied in this case. 

A person in this country cannot, by a will of land made 
and attested in a regular form, reserve a power of making 
a future devise of the land which should be attested by 
less than three witnesses. And the courts of this coun- 
try, though they have admitted subsequent bequests, 
otherwise attested of the whole value of the land, do not 
admit them as to a particle of the land itself ; and the 
bequest^ of the value of the land must be supported by, 
and must knit and. attach themselves to, an instrument 
remaining at the death of the testator, effectual to give 
title to the land itself against the heir at law. The title 
to the land, to convey the benefit of the land to those 
claiming under the unattested bequests, must remain at 
that time in some person claiming under a testamentary 
instrument duly attested to pass an estate in the land. 

Upon principles which, because they are very fami- 
liar to my nnnd, perhaps affect it so much in the present 
case, I doubt whether the death-bed deed can be sup- 
ported, unless it can- be founded ftpon some claim to the 
estate, available against the heir, created by, and con- 
tinued available until, and at the death of the grantor, Vy 
the deed of 1771, to which the title under the deed of 
1793 may knit and attach itself, as a burthen by a death- 
bed deed attaches itself to an estate created by a litgt- 
poustie deed. 

If it were my duty to decide the present case this day, 

I should feel it a very irksome task to pronounce that 
the judgment was right or wrong. I believe that my 
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craofvrd noble and learned friend, who has long paid so much at- 
»• ' „ tentSon to cases from Scotland, entertains considerable 

court* “ doubt of the judgment, if an estate of some kind or other 
be not remaining in Sir Robert Craufurd; if the liege 
poustie deed in making up the titles is to be regarded as 
an absolute nullity. It would be altogether indecent to 
decide the cause at present, in the absence of all the 
noble and learned lords, if I was more able than I am to 
state a judgment upon the case. But knowing the delay 
that has already taken place, and the anxiety that the 
parties must feel where such property is at stake, I should 
not have held myself excusable, had I not detailed to 
you at some length the whole circumstances operating 
upon my mind when I purpose that judgment should be 
postponed. 

Cause adjourned accordingly. 

The LorcPChancellor (Eldon.) 

March 1806. This is a cause which has already occupied a great 
deal of attention from the Court of Session and from you. 
It originates in the settlements executed by Colonel John 
Walkinshaw Craufurd, the representative of an ancient 
and respectable family. He was seised and possessed 
of two estates', -Crawfurdland and Monklana, in the 
county of Ayr. In 1771 he executed a deed of settle- 
ment to keep up the representation of his family of his 
estates of Craufurdland and Monkland to himself in life- 
rent, apd the heirs of his body in fee, whom failing, 
to Sir Hugh Craufurd, and the heirs male of his body, 
whom failing, to a certain other series of heirs. 

This deed contained a power to revoke at any time of 
his life in liege poustie, or t n articulo mortis. It remained 
in the repositories of the grantor undelivered at his 
death. 

This instrument appears to be evidence of a purpose 
on tne part of Colonel Craufurd to defeat the heir alioqui 
successions from 1771 down to 1793. At the same time 
it is fair to observe that this case will fall to be decided 
as if the deed of 1771 was executed only 61 days before 
the death of the testator. 

When, as is admitted on all hands. Colonel Craufurd 
was on death-bed, he executed a new settlement in Feb. 
1793, of the estate of Craufurdland, in favour of Mr. 
Coutts, his heirs and assigns, containing a procuratory 
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of resignation, a precept of seisin, and other usual causes; 
(the same as in the former deed for vesting the estate 
feudally in the disponee,) we shall have to consider whe-> 
ther this deed be one altogether substantive, or if it be 
to be taken in connection with the'formet deed. 

This deed, besides the estate of Craufurdland, con- 
veyed certain superiorities which were not contained hr 
the deed of 1771. These were clearly gone by the law 
of death-bed. 

With regard to the estate of Monkland, this deed did 
not attempt to convey it to Mr. Coutts. I call your at- 
tention to this at present, as l shall afterwards have 
occasion to refer to it more particularly when considering 
the principle of the interlocutor as to Monkland. 

[His Lordship here read verbatim the disposition of 
Crawfurdland to Mr. Coutts, as far as the clause of re- 
vocation.] You will observe that this was a deed under 
conditions, reservations, and declarations, under which 
Mr. Coutts might have declined to take the estate. Hitherto 
it has every appearance of a substantive and independent 
disposition. [He here read the clause of revocation.] This 
clause, in revoking the former settlement executed by 
Colonel Craufurd, of course revoked also the procurato- 
ries and precepts contained in the former-deeds. 

The day after the date of this deed Colonel Craufdrd 
wrote a letter to his agent, directing hitn after liis death 
to open his repositories' at Cranfurdland. When this 
was done, the deed of 1771 was found lying there. He 
had not cancelled this former settlement; if cancelled at 
all. it is so by the deed of 1793- 

Colonel Craufurd died soon after ; but before his death, 
and of the same dat^with the deed of 1793, he executed 
a conveyance of Monkland, bearing on the face of it the 
receipt of 5,000/. said to be paid by Mr. Coutts as the 
price thereof. At the same time he wrote a lettejr to 
Mr. Coutts to send him his bond for that sum. If that 
bond was sent, it did not reach Colonel Craufurd in time, 
for he died six days after the date of the deed. 

I must here remark the difference of the situation of 
the two estates of Cranfurdland and Monkland. The 
heir aliotfui successurus, by the judgment of the Court be- 
low, got this last estate. In their interlocutor of the 
31st of Jan. 1798, the Court found that the deed of 1771 
was effectually revoked by the clause of revocation con- 
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tained in the deed of 1 793, in consequence of which the 
estate of Monkland was adjudged to the heir. It was 
contended, that the principle of the decision as to the 
estate of Monkland was directly contrary to that in regard 
to the estate of Crauftfrdland. 

The deed of 1793 conceived in favour of Mr. Coutts 
embraced the estate of Craufurdland, and the superiori- 
ties only, and did not affect the estate of Monkland, ex- 
cept in the clause of revocation. The clause of revoca- 
tion revoked the deed of 1771, as well with regard to 
Craufurdland as to Monkland, but it also disponed Crau- 
furdland to Mr. Coutts, and not Monkland. 

The attempt to dispose of Monkland for a price was 
not fully completed, because not acceded to bv Mr. Coutts 
in Colonel Craufurd’s lifetime ; as to Monkland, it was 
also clear that he meant the heir not to succeed, but the 
purpose of selling was only an inchoate purpose. 

The decision as to the estate of Craufurdland is upon 
-this ground, that, as to it, the revocation of the deed of 
1771 was not an absolute, but a qualified, revocation to 
support the deed of 1793'; whereas the revocation as to 
the estate of Monkland, of which the new conveyance 
was set aside, restored the right of the heir alioqui suc- 
cessurus. 1 

The difficulty upon this interlocutor is, that it lays 
down as a general principle that' the deed of 1771 was 
effectually revoked by the deed 1 of 1793, and does not 
express that it was only revoked as to Monkland, and 
not as tS Craufurdland, which was the meaning of the 
court. 

. The principle so generally laid down in this interlocu- 
tor was pressed against Mr. Coutts, but farther than it 
would go. There may be a finding^n an interlocutor in 
too general terms, and still the conclusion be a sound 
one,. In considering this case, it is very material to take 
into View, whether the decision as to theestate of Monkland 
be consistent with that as to the estate of Craufurdland, 
but it is toO* much to say that the decision as to Monk- 
land is one directly contrary to that with regard to Craw- 
futdland. 

After Colonel Craufurd’s death, Mrs. Howieson his 
aunt (not as we understand the term, but the heir alioqui 
svteessurus, as termed in Scotland) taking under former 
destinations in her favour, claimed these estates. In 
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prosecution of her claims she executed a trust-bond, as csacfuad 
usual in, such cases, on which an adjudication was ob- Vt 
tained, and afterwards an action of reduction was brought t oUTTS ‘ 
against Sir Hugh Craufurd and JVfr, Coutts. [His Lord- 
ship here read the conclusions of the summons of reduc- 
tion, noticing the more especial ground on the law of 
death-bed. He next read the interlocutor of the Qth of 
June 1795, sustaining the reasons of reduction as to the 
superiorities which were not in the deed of 1771, and 
repelling them as to the estate of Craufurdland, and 
the interlocutor of the 1 7th Nov. 1 795, adhering thereto.] 

After the Court had thus decided as to the estate of 
Craufurdland, Sir Hugh Craufurd conceiving that the 
deed of 1771^ if not revoked, gave him the estate of 
Monkland, put in his claim to that estate, but after a 
discussion upon that point, the Court, by their interlocur 
tor of the 31st January 1798, to which I have already 
alluded, found that the deed of 1771 in regard to Monk- 
land was effectually revoked by the deed of 1 793. 

Then came the nrst appeal here, which was heard and 
remitted back to the Court of Session ; Lord Lough- 
borough was then upon the woolsack, and another noble 
and learned Lord concurred with him in the opinion which 
he had formed. These two great and eminent persons 
were not content to discuss this question as one depend- 
ing merely on the construction 01 the instruments which 
1 have stated, but conceiving that there was in the prin- 
ciple of the judgment something vicious in regard to the 
law of death-bed, they were still anxious not to decide 
it, fearing that their own view of the case might bring 
into danger a system of securities as to trust-bonds, then 
of some standing m Scotland. The substance of the 
opinion delivered by Lord Loughborough in that case 
was as follows: — ■» ( 

[Here his Lordship read the same, of 16th Oct. 1800, 
commenting upon it as he proceeded.] 

On the case of Rowan v. Alexander , quoted by the 
noble and learned Lord, I have no scruple to aad the 
authority of my opinion to his ; and if that case had come 
before me in a court of appeal in 1775, when it was pro- 
nounced, it would have Deen impossible for me to have 
given my assent to the judgment of the court in that 
case, reversing the judgment of the Lord Ordinary, I see 

U3 
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#WV?pw the Lord Justice Clerk Miller says, in that case, as a 
count, ^is °P* n i° n » in which the majority of the court 

■ • -concurred, that as the grantor might have burdened his 

estate to the full amount of its value, lie might therefore 

? \ve it to the disponee under the death-bed deed. But 
by no means coincide with the doctrine, that because 
you may do a thing in one mode, therefore you may do 
ittn any mode. 

It is perfectly settled in this country, that in a will 
devising land, which must be executed in the presence 
of three witnesses, you cannot reserve a power to de- 
vise any part of it by a will executed in the presence 
of two witnesses only. W e may devise land by will to be 
charged with legacies, or to trustees, to pay such sums of 
money as the testator may direct ; and sucn legacies may 
be granted, or directions given, in any writing executed 
before two witnesses, or without witnesses. Where the 
land is already vested, even the witnesses to the will may 
take as legatees to the whole value of the land, but not 
One particle of the land can be devised by our law but 
by a will in the presence of three witnesses. But the 
distinction goes a great deal farther ; though the whole 
value of the land may be given in legacies, yet after giv- 
ing legacies to a certain amount the surplus cannot be 

S ven away in this manner. The surplus is held to be 
nd, and is not thus to be disposed of. These cases 
strongly prove the distinction between a power of giving 
t>y a certain mode, and giving by any mode. 

Though I have said thus much of the case of Rowan 
and Alexander, it is, in my opinion, a very different thing 
to say what might have been done with regard to it in 
1775* an d what ought now be done at this day. It would 
not be on any dry reasoning that I should disturb the 
authority of this case as applying to another occurring in 
1793 they coincided/ 

In the present case, I think that the reasons of the 
Judge in tneCoyrt helow altogether amount to this, that 
it was the testator’s purpose to bestow the estates on 
Mr. Coutts by the last deed; and that he did not do so 
if he did not Keep alive the former deed ; they held that 
the deed of 1793 °nly revoked the former deed to the end 
of giving effect of the later one. 

If it be asked what he did not mean to revoke, I un- 
derstand it to be supposed that he did not mean to Wiroke 
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that which gave a right to the disponee in the deed of crauvcird 
1771, to adjudge from the heir at law if the disponee in . v - . 
the second deed should refuse to take. If Mr. CouftB co TTS ' 
should be unwilling to take under the deed of 1 793, is 
there a right under the deed of 1771 to adjudge the here- 
ditas against the heir ? If such a right could not exist 
under the deed of 1771, under what pretence does that 
deed exist to bar the right of the heir ? 4 &>>. m 

Whatever I might nave been disposed to decide in 
such a case as that of Rowan and Alexander in 1 775 * ^ 
should be one of the last men in the world, in 1806, to 
disturb that decided case, in so far as it applies to a case 
of implied revocation. 

It appears from what was said by Lord Loughborough 
that those noble Lords who coincided in opinion with him 
were inclined to consider this as a case of fraud on the 
law of death-bed. My view of it is different ; that this 
is not a case of fraud, and that the Appellant’s case can- 
not be made out upon that ground. 

[His Lordship here briefly stated the case of Hearh and 
Greenbank (Atk. p. 695.) mentioned in the note of Lord 
Loughborough’s speech.] 

That Noble Lord concluded with saying, that he was 
afraid a reversal of the judgment of the Court then uudcr 
consideration, might trench updn the system established 
with regard to those trust-bonds to which 1 have alluded ; 
and therefore he thought it better to send it back to be 
re-considered. He added, that Lord Thurlow and he were 
of opinion that it might be proper to prevent all question 
upon these trust-bonds by an Act of Parliament declara- 
tory of the law. It appears to me that this case may be 
decided without toucning any of these trust-bonds. 

The cause was accordingly remitted to the Court of 
Session, where it underwent the most painful and minute 
re-consideration. I think I never sawa more honourable 
specimen of judicial ability than occurred in the discussion 
of this case when they formed the opinion on which this 
second appeal arises. __ . 

They re-considered this case in all the points of view 
in which it had been taken up in regard to the alleged 
fraud upon the face of death-bed ; the whole principles of 
that law, and the particular facts and circumstances of, the 
case. They at length narrowed the case very mucit from 
what had formerly been discussed, and put it upon what 
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I think its true merits, the effect of the second deed 
upon the first through the clause of revocation. 

They agree that i? the deed of 1771 was cancelled, or 
wholly revoked by executing another instrument ; if the 
right of the heir was let in pro* brevissimo intervallo , that 
the deed on death-bed would operate nothing. 

A narrow majority of the Court held, that under the 
dead. of 1 793 the deed of 1771 was not revoked abso- 
lutely, but under a qualification, and they therefore held, 
that if the death-bea tleed of 1 793 was challenged by the 
heir (for a death-bed deed is not in any view a nullity, 
but only liable to effectual challenge by the heir) the 
disponee under it might found on the prior deed in 1771, 
ana insist, with effect, that the heir had no interest to 
challenge the later deed, that if it was set aside Sir Robert 
Crawfurd would have (as we should say in this country) 
a right to the estate ; or, as they would say in Scotland, 
would have a personal right of action to obtain the estate. 
The true question in this case, therefore, is, whether or 
not, in a reduction brought by the heir of the death-bed 
deed of 1793, her claim^could be repelled bv any thing 
the disponee under it could urge upon the deed of 1771, as 
at the death of the grantor. 

If he could so repel the claim of the heir, he must prevail 
in this action ; if he co^ld not, then the present appeal 
would be well founded. 

This question will still necessarily lead me into a dis- 
cussion of some length, and I wish to reserve this till 
Tuesday, when I shall state my final opinion upon this 
case, if I be in error thereon, then I must say that it is 
conformable to the first views I have formed of the case, 
and that, with all the light since thrown upon it my 
opinion has never ^varied with regard to it. 

Lord Eldon, faftefreverting to the opinion delivered in 

part by him as abttve.l . 

The questions in this cause were anxiously discussed, 
and considered both before and after it was remitted to the 
Court below, by noble Lords, some of whom are now no 
more. One of these noble Lords (Rosslyn,) entertained 
but one unqualified opinion upon the subject throughout. 
He held that the settlement of 1 793 was a fraud upon the 
law of death-bed, and that that deed was an unqualified 
revocation of the deed executed in 1771. His Lordship, 
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therefore, observed in strong, although not in legally ac- 
curate, language, that it was impossible to splice two 
nullities in order to make one effectual deed of disposition. 
This expression was not technically correct, inasmuch as 
the term nullity could not*be applied with strict precision 
to the death-bed deed, because it was primd facte a good 
deed, and was alone reducible by the heir, wno was alio- 
qui successurus. Buthis Lordship’s meaning was this^jftat 
the first deed being revoked was an absolute nullity, and 
if the death-bed deed could not knit itself upon the first, 
it was a nulliti / likewise in the popular sense of the word, 
as it could convey nothing. Such were the. sentiments 
of the noble Lora, which coincided with those of several 
Judges in the Court below, and were supported there by 
very strong arguments. 

Another noble Lord *, who is also now no more, seemed 
to regard the question in another view. So far as 1 could 
collect his sentiments he did not consider the death-bed 
deed as an invasion of the law of death-bed, nor the 
liege-poustie deed as altogether revoked by it ; but his Lord- 
ship seemed to be of opinion that the first deed was to be 
considered as in existence to a certain effect, afid he 
thought we should look at the effect of the two instruments 
taken together, and construe them so as that a disposition, 
which the disponce had a clear power to make, might be 
supported, and that the manner in which he did so was 
to be regarded as matter of form, and not of substance. 

But to this last sentiment I never can agree. 1 entirely 
concurred with the other noble Lord whom I have men- 
tioned, that matter of form in conveyancing is matter of 
substance ; and that it is not sufficient that a person 
should have power and an intention ’ to dispose of his pro- 
perty, but t^hat in order to render it effectual he must 
execute it habi/i modo, or in other words, lm must execute 
it in the form and with the solemnities prescribed by law 
for conveying such property. 7 

The case of Rowan and Alexander, which I shall have 
occasion to remark upon more particularly hereafter, was 
more relied upon in the argument than I think it can well 
be. It was relied on in that case, and has been argued 
here, that the party might have given the value of the 
estate by a death-bed deed, and why therefore not give 

• Lord Alvsnley. 
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the substance or land itself. But this is not so by the 
law of Scotland any more than it is by the law of Eng- 
land. By the law of England, a will executed before 
three witnesses is necessary tP convey land, and if land 
is so conveyed, it may be afterwards charged by a will 
which is not so executed. But it by no means follows, 
that because the total value of the estate could be con- 
veyed in the way of a charge, although not attested, that 
therefore the land itself could be so conveyed. You know 
very well that even the surplus money arising from the 
sale of land cannot pass without a will attested by three 
witnesses, because a Court of Equity considers that as 
land. 

It has been also said, that if a person means to revoke 
an instrument with reference to a particular purpose, if 
that purpose is not effected the original instrument is not 
revoked. 

This proposition is to a certain extent true, but it is to 
be understood with various limitations and distinctions. 
It is true, that if a party sits down, meaning to revoke a 
disposition of his property, and by the same act, or as it 
is called nnico coulextu, to make a new one, if he makes 
the revocation, but dies before he has completed his new 
disposition, he shall not be held to have revoked his former 
disposition, because his revoking it was but part of his 
purpose, and his act was incomplete. But if he com- 
pleted his purpose by a new disposition, the first is re- 
voked however inadequate such new disposition may 
be to convey his property. Thus, if having made a 
will of land, I afterwards make another in which I revoke 
it, and give my land to a monk, or an alien, the revoca- 
tion, is good although the devise is void, because the 
purpose was complete so far as it was in my power to 
complete it. In the present case, the purpose of the 
party to dispone his, land anew was complete, which 
decides the case with reference to this argument. 

A good deal has been said on the doctrine of Appro- 
bate and Reprobate* and that it barred the* heir from 
claiming in this ca'se. I have made a good deal of in- 
quiry into the grounds of the decision, to see if it went 
upon that ground, and if so how it could be maintained 
upon it. 

I think that this is not a case where the doctrine of 
Approbate and Reprobate will apply. The heir does not 
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claim under the death-bed deed: The heir says, “ your 
“ deed does not give you a title unless you can show me 
(< a deed executed in Iie0 poustic , existing at the death 
• of the grantor: if therebe no such deed, the deedexe- 
“ cuted on death-bed is gone.” 

In various cases, which 1 need not at present specially 
mention, the death-bed deed has been held to be good. 
The law of death-bed has been so far altered, that a 
person may by certain modes give away his estate by 
a deed on death-bed. Upon this point, as well as upon 
the practice which 1ms prevailed with regard to trust- 
bonds, we cannot shake the eases without great danger 
to private property. In our own law we have also in- 
stances of a similar kind, in the practice with regard to 
the barring of estates-tail, and the making of conveyances 
to enable a person to give legacies without regard to the 
statute of frauds. 

If by inveterate usage and practice yon find mens 
titles standing in a certain way, you will support them 
to the extent of the usage ; but it is a very difierent thing 
to say that you should carry the law beyond theuguge. 

It is admitted that if a valid liegi'-pouxtie deed existed 
at the death of the grantor, the death-bed deed would 
also be good. It is to be observed, however, that, this 
liege-powtie deed must be. in favour of a stranger, and 
not in favour of the heir a/iot/ui sucressurus. A deed in 
his favour would be held to be an evasion of the law, and 
not effectual. This is obvious on principle — the stranger 
disponee is bound to hold good any power reserved against 
him; if such power be duly executed he cannot com- 
plain. This seems also to have been admitted by all the 
judges, except tlyjse who decided against Mr. Coutts, on 
the ground of its being an evasion of the law. 

It is clear that Colonel Craufurd meant to give tin- 
estate to Mr. Coutts. llis power of doing so is also clear. 
In treating this matter, I deem it better to go upon the 
dry points of law than to consider whether it was more 
fit in Colonel Craufurd to prefer the nearest branch of an 
ancient family, or to give his estate to that deserving 
gentleman Mr. Coutts. The intention. and power of the 
testator are both admitted. 

The only question is. Has he executed that intention 
by effectual means? It is admitted on all hands, that 
Colonel Craufurd might have charged the estate vested 


CltAUFtfcU 

V. 

cotmr». 



686 * 

C&AUrUAD 

V. 

COUTT8. 


CASES IN THE HOUSE OF LOltfDS 

in the grantee of the liege-poustie deed to its full value in 
favour of Mr. Coutts, or he might have directed him to 
convey that estate to Mr. Coots. The testator in doing 
so acts in affirmance of the estate vested by the liegtr 
poustie deed, for the person to take by the death-bed deed 
could not call upon the disponee under the former deed 
to denude. Unless the estate was. vested in him. The 
author of the death-bed deed, in such a case, so far from 
revoking, asserts the validity of the liege-poustie deed. 

Such cases are not authorities for the present decision, 
unless you could say Sir Robert Craufurd had some 
estate under the deed of 1771, of which he could denude 
himself in Mr. Coutts’s favour, or which Mr. Coutts could 
have adjudged. But it is impossible to say that he had 
such estate of which he could denude himself, or which 
could be adjudged, if it can be made out on the con- 
struction of the death-bed deed that such estate did not 
.... 

remain in hipi. 

You know that in Scotland the maxim of mortuus seisit 
vivurn does not obtain as it does in this country : a pro- 
ceedimr in that country to take up hareditas jacens is 
rather* against the estate than the person ; the right 
can be made Effectual directly upon the estate, if con- 
stituted by a deed containing procuratory and precept 
by an adjudication in implement. I say this to prevent 
any misunderstanding of the language which I use. 

Another case was put ; it was stated, that the testator 
might have rendered the death-bed deed valid by a 
clause in ic t^tat he meant the deed of 1771 to subsist, if 
the death-bed deed was found to be ineffectual. I do 
not* mean to deny this. He would then have said, if 
my death-bed deed is not good, or if t^e disponee under 
it would not, or could not, take from popery or other 
cause, then the disponee under the deed of 1771 might 
have said to the heir alioqui successurus, “ the estate is 
mine;” and he might havfe proceeded to connect himself 
with it by his procuratOry and precept, or if none had 
been contained in his deed, by adjudication. In that 
case this would be th£* express meaning of the testator ; 
I keep alive the^ former deed to all those purposes to 
enable the disponee, in the death-bed deed, to say to the 
heir that he nas no interest to impugn the death-bed 
deed. 

When I considered the cases of implied revocation, 
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(and I have never considered any question more deeply 
than the present,) I am free to say that I never could 
have assented to affirm the case of Rowan and Alexander 
if brought before me by appeal at the time when it was 
pronounced. Lord Rosslyn stated, when., this cause was 
first here, that he could not give his assent to that case. 
But there is a manifest difference between* what might 
have been fit and proper to be done when that case was 
recent, and what may be so at this day., ,Nd man can 
say that many titles may not rest on the principle, of that 
case of Rowan and Alexander; aqjl were we tc* Jtouch 
that case, we might shake securities, in the validity of 
which there had been great confidence for many years. 

I allude to the trust-bonds which had been devised and 
approved of by the most eminent persons upon the Bench 
in Scotland. 

In that case of Rowan, and Alexander a false principle 
was laid down on the Bench, that because the tpstafor 
could effectually have given the value of his estate in 
money, therefore thp disposition of the estate was valid. 
It was said in that case, that there was no express revo- 
cation, but it is difficult to perceive what couM& be a 
more express revocation than giving the estate wholly to 
another. 

That case must now be held to stand upon this prin- 
ciple, that the testator did not mean the former deed to 
be revoked unless the second deed was found to be good ; 
and expressing nothing as to a revocation of the former 
deed, must be held to have meant in effect that both 
should stand to accomplish the purpose He wanted of 
giving the estate to the disponee in, tap last deed. This 
would apply also to the case of ? j£he disponee under the 
second deed being unwilling to .take, or incapable of 
taking. 

But the same principle wilt hot apply a case of 
express revocation. * This is tj&e first instance where this 
principle has been so applied. It is unnecessary to enter 
into the cases of Birkmyre, which are different from 
the present, in the revocations being by different instru- 
ments. f 

In the present case, as appears to i&e, there am only 
two questions; 1st, Is the disposition of 1771 revoked 
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entirely ? adly. Is it revoked ad hunc effectual, or ad 
omnes effectus quoad, this species of question. 

The case of express revocation proves, (and the' deci- 
sion in this case, with regard to the estate of Monkland, 
is the strongest of them* all) that if the heir is let in pro 
brevissimo inlervallo, the intention or power of the grantor 
signifies nothing, though he had half a dozen ways of 
giving away his estate upon death-bed. It signifies no- 
thing if this is not done kahili modo. The cases of the 
destructiqn of the liege-ponstie deed, though cancelled 
only to execute another deed, or a revocation by indorse- 
ment, when a new deed was the next moment executed, 
clearly show* this, that what may be done validly in one 
mode cannot be so in any mode. 

In the case of Monkland the Court seems to have had 
considerable difficulty’ with their own decision ; more, 
indeed, than I feel with regard to it. The disposition of 
Monkland was by a different deed from that of Crau- 
furdlafid. ' The former disposition of Monkland was re- 
voked, that Colonel Crawfurd might dispose of it by a 
sale; and’on the same day he executed a disposition 
to Mr. Coutts by such mode of sale, but before com- 
pleting this purpose Colonel Craufurd died. We see 
here strongly that -the power to give away in certain 
modes, ana the 1 !, intention, are nothing. The Court, in 
their judgment declared, that it was the testator’s pur- 
pose* to give to Mr. Coutts, but they found (in terms too 
general to reconcile that decision with the decision with 
regard to Craufurd land) that the deed of 1793 had 're- 
voked the deed of 1771, and therefore they give the estate 
to the heir. 

It is'dear in this country, where an estate can only 
be devised by a will executed in the presence of three 
witnesses, that ii¥ such a will a person cannot reserve 
power to make a valid dUvase of his estate by will before 
fewer witnesses. All the doctrines connected with this 
rule of law were much cahvassed in the case of Ha- 
bergham v. Vincent. A person in this country cannot by 
the medium of a will or deed reserve to himself powers 
contrary to law. 

In Scotland na$nan could make a valid liege^poustie 
deed in this form — “ Know all men by these presents 
“ that I do hereby reserve a power to dispose of my estate 
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“ at any time of my life, cL etiam in articulo mortis ” The 
liege-poustie deed must be some actual deed of disposition 
existing at the death of the grantor. 

Put the case, that Mr..Coutts had repudiated the dis- 
position in his favour contained fn the deed of 1793; 
could the heir, under the deed of 1771, have made use 
of his procuratory and precept to attach himself to the 
hecreditas jacens ; or if there had been none suclvcould he 
have used an adjudication in implementagainst the estate? 
This question depends upon the fact whetlier the deed of 
1771 was revoked by the deed of 1793, or not. If the 
testator left the deed of 1771 a subsisting deed, the dis- 
ponee under the death-bed deed might make use of that 
shield to protect himself against the heir at law. In. order 
fo find that this case can be ruled by the decision in 
Rowan and Alexander you must find the direct contrary 
of what the testator has expressed in the present- case. 

The deed of 1771 was a deed standing by itself, con- 
taining a procuratory and precept, aud all tho umial clauses 
of style. Let us see what the testator does or says with 
regard to this deed : Does ho say that the deed of 17 71 
shall stand if the deed of 1 793 is found not to be good ? 
Does he substitute Mr. Coutts in the room of the dis- 
ponee under the deed of 1771 ? He does no such thing. 
The dispositive part of the deed of 1771, the procuratory 
and precept, are all revoked, and the deed of 1793 is made 
a complete disposition, standing solely by itself, con- 
taining a new procuratory and precept, and other usual 
clauses. It also contains the clause upon which.-the whole 
question turns. Here his Lordship read the clause of 
revocation.] ‘ 

The question of construction, as what the testator 
has said, arises upon this. He says, I don’t intend that 
the disponee in the deed of 1771 snail take ; nor that the 
deed of 1771 shall be kept alive flknd that the disponee 
therein shall denude in favour of Mr. Coutts; but I do 
expressly revoke that deed, so.fkr as conceived, in favour 
of the persons to whom it is granted ; and I keep it alive 
only with regard to the powers to alter, innovate, and 
revoke therein contained ; thereby reducing the deed to 
nothing but one containing a power to alter and revoke. 

I never in this case could bring my mind to any other 
opinion, than that the deed of 1 793 reduced the deed of 
1771 to a conveyance in favour of the heir alioqiii sue- 
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cratifu'ad cessurus, because if the intermediate disposition was 
v. t destroyed, the right of the heir to claim the estate was 

coutts. again set up. Any other opinion goes to make the deed 

of *793 good by itself,, which is illegal and impossible. 

I put another question to myself, which I hope will free 
me from any charge of mistaking the law. I cannot con- 
ceive what the deed of 1 793 would do, whether it contained 
an express or an implied revocation of the former deed, 
unless I were able’to say, that if Mr. Coutts could not or 
would not take, some right to take up the hareditus jacens 
under the deed -of 1771 would still remain. Now such 
right.could not remain under the deed of 1771, because 
the revocation goes to every thing but what is therein 
excepted. How could a personal right of action be made 
out in tlie.disponee under the deed of 1771, as the deed 
of 1793 absolutely revokes that deed, as far as it con- 
tained any disposition ? 

The case turns entirely on the true construction of this 
part of the instrument; it destroys all right granted under 
the former, deed without which the reserved powers to 
alter were vain. 

In the opinion Which I have formed I have the misfor- 
tune to differ from many persons in the Court of Session, 
of whomJL am, bound to say, that if I have been of any 
use in the mattefs of Scotch law l owe it to them ; but I 
have also the satisfaction to agree with many others in 
that court, and with some who neard the case argued in 
this house. 

* I repeat! that this is a question of construction only, 
and that all apprehension must be gone of touching any 
title to estates, or any other decided case ; the present 
case turning upoR*fhis point, and neither upon any 
general -oc special construction of the law. I shall defer 
giving in the judgment which 1 mean to move in this case 
till to-morrow, contenWng myself at present with stating 
this conclusion, that the heir alioqui successurus has both 
a title and an interest in this case. 


" Vcn ■ 14 Mur. 1806. 

The Lords 8tc. find, that in this case, the question, whether the heir hath 
a title and interest to challenge the deed of 1793, as made on death-bed, 
depends upon the particular natureand effect of the several deeds executed 
by the late Colonel Craufurd, and especially on the nature and effect of 
the deed of 1J93, regard being had to the particular terms of that deed, as 
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expressing the same to be a revocation and recalling of all former dispo- 
sitions; and find, that the deed of 1771, though executed in liege pouttkf 
ought not to be considered as being at the death of Colonel Craufurd, sudh 
a subsisting valid instrument or disposition executed in liege potato, as 
that thereby the interest of the heir to challenge the deed of 1793, as to 
the lands by the same deed disponed to the defender Thomas Coutts, 
should be deemed to be barred, inasmuch as the latter deed contains in 
terms the most express revocation of all former dispositions, assignations, 
or other deeds of a testamentary nature, formerly made and granted to 
whatever person or persons preceding the date thereof, aud particularly 
of the deed granted in the year 1771, and contains the most express 
declaration in terms, that such deeus are to be void and null so for as 
they are conceived in favour of the persons to whon^ they are granted ; 
and also find, that although the deed of 1793 contains a declaration that 
the former deeds should be valid, and sufficient to the extent of the 
powers therein reserved, to revoke, alter or innovate the same to the 
effect only of making the deed of 1793 effectual in favour of the said 
Thomas Coutts, such declaration oug$}?not to he taken os the ground of 
an implication rendering such former deeds valid or effectual beyond the 
extent in which they are in express terms declared so to be, Ojr to be 
made the ground of a construction whereby such former deeds should 
be held to be valid, or sufficient in any respect in which they are, by the 
same deed, in express terms, declared to be null and void; and find, that 
although such declaration was made in the deed of 1793, asserting the 
validity of the former deeds to the extent of such powers, all the dispou- 
tions in the former deeds having been revoked in express terms, there did 
not, according to the true effect of' all the deeds taken together at the 
death of Colonel Craufurd, under any parts of the former dispositions so 
expressly revoked, and so expressly declared to be null and void, exist in 
any persons named in such former deeds any personal or other right in 
the lands by the deed of 1793 disponed to the defender, secure against 
the challenge of the heir, cx capUe lccti y on which the disponee in lecto 9 
under the deed of 1793, could be entitled to found as his defence n gainst 
the reduction of the deed made in lecto ; and find also, that as the deeds 
in this case are conceived as to the terms thereof, the disponees under the 
deed of 1793 cannot be considered ns having title or right under the former 
dispositions, as if they had been named therein, or otherwise under the 
effect thereof ; and find, likewise, that the heir is. not excluded ia this 
case from challenging the deed of 1793, cx cqpite lectio and at the same 
time founding thereon, as revoking the former dispositions. And it is 
therefore ordered and adjudged, That the Interlocutors coifiplained of, 
so far as they are inconsistent with the findiras and declarations aforesaid 
be and the same are hereby Reversed; umrit is further ordered, That 
the cause be remitted back to the Court of Session in Scotland, to do 
therein as shall he meet, regard being had thereunto. 
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Un der a marriage-contract executed in 1 735, lands subject 
to the limitations of an entail, made in 1 708, are resigned 
by the husband, being heir in possession, and destined 
upon new infeftment to the husband, “ and the heirs- 
" male of the marriage^rhich failing, to the heirs-male 
" of the body of the husband in any future marriage ; 
“ which failing, to the heirs-female of the said spouses, 
*' and the heirs-male to be procreated of their bodies, 
“ the eldest daughter or heir-female, and the heirs- 
“ male descending of her, always excluding the rest, 
** and prpceeding without division.” To fulfil the obli- 
gations of this contract, the husband made up titles, 
and was infeft in 1736. A daughter was the only.issue 
of the marriage. This daughter being married, by a 
contract, in which her husband joined, and which was 
carried into effect under a decree-arbitral in 1 759, ac- 
cepted from her father a sum of money “ in full satis- 
“ faction of all right of succession which they have, or 
“ in any event may have, to the lands subject to the 
** marriage contract, and of the provisions to children 
“ of the marriage in any portion, &c. whatever, which 
“ the daughter or her husband might claim on the de- 
“ cease of the father, and they accordingly quit claim, 
“ add* discharge the father from all demands, and re- 
** nounceand overgfreto him, his heirs and assignees, all 
“ right, claim of succession, or other right which the 
“ daughter and her husband have, or in any event may 
“ have, under the provisions of the marriage-contract. 
In the same year, 1 759, a disposition was executed 
by the father in favour of himself and the heirs-male 
Oi his body, whom failing, to his brother, &c. The 
daughter 1 died in 1768, leaving a son, J- R. The father 
died in 1774. In 1806 J. if. was served heir to his 
mother, and brought an action to reduce the disposi- 
tion of 1 759, and all subsequent conveyances of the 
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lands subject to the marriage-contract of i 759. J. R. 
dying in 1811, the Appellant, Mrs. Majendie, became 
pursuer in the action, as the sister of R. and heir 
of provision, under the destinations of the marriage 
contract; held, 1st, that she *was heir-female within 
the meaning of the terms of the destination ; ad, that 
the entail of 1 708 was barred, both by positive and nega- 
tive prescription ; 3d, that the daughter had power to 
contract with the father, and renounce and discharge 
the right under the marriage contract as a jus cremti 
vested in her ; the effect of which dischatge is to bar 
the right of all other heirs of the marriage. 


The question in this case arose upon a marriage 182 °- . 
contract executed in 1 735, by which lands (subject MAJEti0II . 
to an entail made in 1 708,) were settled “ upon *• 

' ' r CARftUTHFftSt 

“ F. C. the husband, and the heirs-male of his mar- 
“ riage with M. M whom failing, the heirs*male 
“of F. C. in any subsequent marriage, which fail- 
“ ing, the hcirs-female to be procreated betwixt the 
“ said spouses, and the heirs-male to be procreated 
“ of their bodies, the eldest daughter or heir-female, 

“ and the heirs-male descending of her, always ex- 
“ eluding the rest, and succeeding without division.** 

R. a daughter and only child of the marriage be- 
ing under coverture, with the concurrence of her 
husband, and by agreement with her father F. C. in 
consideration of 650 1. to he by him, renounced 
her estate, right and claim under the marriage 
settlement. 

This agreement was carried into effect by decree- 
arbitral., discharge and renunciation, in 1 759, and 
the lands were settled by new dispositions made by 
the father on a new series of heirs. R. died before her 
father, leaving a son and two daughters. In 1 806 the 
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8011 served himself heir of provision under the marriage 
settlement, and brought an action in the Court of 
Session to set aside the dispositions by which his claim 
was affected, and the principal question in the cause 
was upon the validity of the discharge and renunci- 
ation. The Court of Session, after various interlocu- 

i 

tors, by a final judgment delivered in 1 8 1 2, affirmed 
the validity of the transaction, holding the renunci- 
ation good against the son of R. Under these 
circumstances the cause came before the House in 


1816, and after much argument and doubt on the 
principal question, expressed by the Lord Chancel- 
lor, was remitted to the division of the Court of Ses- 
sion, from which it came, with directions that they 
should call for the opinions of the judges of the other 
division on the points of law arising in the case*. 

July 10, 1816. A petition having been presented by the Appel- 
lants to the Court of Session, (First Division,) to apply 
this judgment, an interlocutor was pronounced on 
the loth July 1 816, appointing the case to be stated 
in mutual memorials. 


Otycctjon to In the memorial which was thereupon presented 
tli® title. f or th e Respondent, an objection occurred to the title 

of the Appellant, Mrs. Majendie, which was to the 
following effect : 

By the marriage^ contract 1 73/5* the estate is 
provided, “ to Francis Carruthers and the heirs- 
** male of the marriage with Margaret Maxwell, 
“ whom failing, the lieirs-male of Francis in 


* The opinion of the Lord Chancellor at that time seemed 
to be adverse to the judgment of the court below on the prin- 
cipal question. MSS. May and June 1816, and see Dow’s 
Rep. vol 4, p. 392. 
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“ in any subsequent marriage, which failing, the 
“ heirs-female to be procreated betwixt the said kajevjus 
“ spouses and the heirs -male to be procreated of CAttRD \! HtM , 
** their bodies.” Under this destination Mr. John 
Routledge was properly served heir of provision, as 
being the heir -male of the body of Mrs. Elizabeth 
Routledge, the only daughter or heir-female of the 
marriage of Francis Carruthers and Margaret Max- 
well. But the present Appellant, Mrs. Majendie, 
who is in a different situation, has served herself 
heir of provision to her brother John, taking it for 
granted that she is called as the next heir of this 
contract. 

The destination is to the “ heirs-female to be pro- 
** create betwixt the said spouses and the heirs-male 
“ to be procreated of their bodies, the eldest daugh- 
“ ter or heir-female, and the heirs-male descending 
“ of her, always excluding the rest, and succeeding 
“ without division ; which all failing , the said 
“ Francis Carruthers, his heirs and assignees 
“ whatsoever .” The heir-female procreated of 
the spouses was Elizabeth Routledge ; and John 
Routledge, her son, served himself heir of pro- 
vision as the heir-male of her body. But the pre- 
sent Appellant is not an heir -male of the body of 
Mrs. Routledge ; and there is here no provision 
to the heirs female of her body. It was submit- 
ted, that, according to the sound construction of 
the terms of the destination of the contract, the 
destination after the immediate heir-female of the 
marriage, and the heirs-wwife of her body, is “ to 
“ the heirs and assignees whatsoever of Francis 
“ Carruthers.” Under this last clause, the Appel- 
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ifee. could have no title to challenge the settlement 

tuuttttnz 5 759- 

Cit» K tf Tg»«9 ^ January 1817, the Court of 

Session, (First Division,) pronounced the following 

Jan. 15, 1817. . . . ’ v \ b 

Mem. June 6 . interlocutor: 

“ The Lords having heard and considered the 
“ mutual memorials for the parties, and whole cause, 
“ appoint supplementary memorials to be lodged on 
“ the point of Mrs. Majendie's title to pursue the 
•* present, action, whether in the character of heir of 
“ provision under the marriage-contract of Francis 
“ Carruthers of Dormont, or as heir of provision 
“ served to her brother John Routledge ; appoint 
** the memorials to be seen and interchanged. ” 

These additional memorials having been ad- 
vised, the Lords of the First Division ordered a 
hearing in presence upon the objection to the title. 
After the discussion of this question the following in- 
Feb. 3, 1818. terlocutor was pronounced : “ The Lords having ad- 
the*Court of° f ** the supplementary memorials, and having 

Session, First “ heard parties procurators in their own presence 
iweriwrutor™ 1 “ upon the point of Mrs. Majendie’s title, they sus- 
b'^the *c fr ° m ** ^ rs> Majendie’s title to pursue the present 
Rppeal. “ action, as heir of provision under the marriage 
“ contract of Francis Carruthers of Dormont, and 
“ decern ; but find no expenses due to either party.” 

This incidental point having been thus disposed 
of, the First Division of the Court of Session pro- 
F*b. 35, i8i8.nounced the following interlocutor, in order to ob- 
tain the opinions of the Second Division and Per- 
manent Ordinaries, in terms of the judgment of the 
House of Peers, on the questions stated in that 
interlocutor. 
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“ The Lords having resumed consideration of> ibuq. 

“ and advised the mutual memorials for the parties • 

** and whole cause, before answer, and in obedienfce “"JjJ 1 ® 1 * 
“ to the remit from the Housd of Lords, order these CAERUT¥E ** 
“ memorials, &c. to be transmitted to the Judges of 
the Second Division and Permanent Ordinaries, 

** with a request that they will peruse and consider 
“ the same, and thereafter give their ^ opinions in 
“ writing, either collectively or individually, oh the 
“ following questions in law arising therefrom : 

“ i mo. Was the pursuers mother, Mrs. Rout- 
** ledge, vested in the jus crediti under the marriage- 
“ contract i735i so as to give her power to discharge 
“ the obligation thereby incumbent on her father, 

“ cither on receiving full and specific implement, 

“ or on such terms of compromise as her father and 
** she settled, or as arbiters might decern ? 

“ ido. Whether the decree-arbitral was meant to 
“ regulate the succession of the estate, or was con- 
“ fined to the money provision r 

“ 3*'o. Did Mrs. Routledge, by her discharge 
“ and renunciation in 1 759, following on the rela- 
“ tive agreement, submission, and decree-arbitral, 

“ effectually discharge her jus crediti under the 
“ marriage-contract 1 735, so as to bar the claim of 
“ her son John, who, by her predeceasing her father, 

“ became the heir of the marriage-contract at his 
“ death, and, but for that discharge and renuncia- 
“ tion by his mother, would have taken the estate 
“ under the marriage-contract ? 

“ 4 to. Was the entail, in the former marriage- 
“ contract in 1 70S, effectual to secure the estate to 
“ the heirs-male of that marriage ; and was it a 
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* 9 *°^ . “ valid and subsisting entail, binding on Francis 

xMEttoiB “ Camithers in 1735? 

cabkutmers * 5 to ‘ Supposing it to have been binding, is it 
“ cut off by prescription ? 

Yeb, The case having been considered by the Judges of 

the Second Division and the permanent Ordinaries, 
the following opinions were returned : 

Jan. 16, 1819. “ In -reference to the interlocutor of the First 

“ Division df the Court of 25th February last, ap- 
** plying a remit from the House of Lords, we have 
“ considered the printed pleadings on both sides, 
“ and report our opinion on the questions of law to 
“ which our attention is directed. 


“ Answer to question 1st. — We are of opinion 
** that, in consequence of previous decisions, the 
** pursuer’s mother, Mrs. Routledge, must be held 
“ as vested in the jus ci'editi under the marriage- 
“ contract 1 735, so as to give her power to discharge 
“ the obligation thereby incumbent on her father, 
“ either on receiving full and specific implement, 
“ or on such terms of compromise as her father and 
“ she might settle, or as arbiters might decern. 

** Answer to question 2d. — We are of opinion, 
“ that the decree-arbitral was meant to regulate, 
“ and that its terms must be held to apply to the 
“ succession to the landed estate of Dormont, as 
“ well as the pecuniary provision to which Mrs. Rout. 
“ ledge might eventually have been entitled. 

“ Answer to query 3d. — We think that Mrs. 
“ Routledge, by her discharge and renunciation in 
“ 1 759, did effectually discharge her jus crediti 
“ under the marriage-contract in 1 735, so as to bar 
the claim of her son. 





(( 

(( 


ON APPEALS AND WRITS OF ERROR. 




“ Answer to query 4th. — We are of opinion, that 
the entail in the marriage-contract of 1708 was 
from the beginning ineffectual, in so far as it re- 
lates to the lands of WinteAophead ; but that as 
to the lands of Dormont and others proceeding 
from the husband, it was in 1735, and in conse- 
quence of the titles afterwards completed by 
Francis Carruthers, effectual in terms of the act. 
1695, chap. 24. 

“ Answer to question 5th. — But it appears to us, 
that all obligation under the marriage -contract 
1708 is now cut off by prescription. 

(signed) “ D. Boyle, 

“ Wm. Robertson. 

“ David Douglas. 

“ Ad. Gillies. 

“ D. Monypenny.” 


1880 , 

' ' 

HUENOU 

V. 

cakrutbees. 


“ To query 1st. — Whatever might have been the Jan. 18, 1819. 
“ effect of a conveyance by the pursuer’s grand- 
“ father of the whole estate, settled by the contract 
“ of marriage entered into by him in 1735 in favour 
“ of the pursuer’s mother, Mrs. Routledge, and 
“ especially if she had survived her father ; we are 
** of opinion that, as no conveyance was granted to 
“ her, and she did not ' survive her father, she had 
no power to discharge the obligation in the said 
“ contract any farther than concerned herself and 
“ the heirs who represented her. 

“ Query 2d. — We think that the decreet-arbitral 
«* was meant to apply to the estate as well as to the 
“ sum of 1,000/. stipulated in the marriage-contract, 

“ so far as regarded the interests of those who 
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M were parties to the submission. But that it can- 
u not in just or sound construction be held to ex- 
“ tend to heirs of the marriage, who were not them- 
selves, and do not represent those who were par 
“ ties to the submission. 


“ Query 3d. — We are of opinion, that Mrs. Rout- 
'* ledge, by the discharge alluded to in this query, 
“ did not effectually discharge the jus crediti under 
t( the marriage-contract 1 735, so as to bar the 
“ claim of her son John. 


“ Queries 4th and 5th. — We agree with our 
“ brethren that the destination of succession in the 


“ marriage-contract 1735, was not rendered ineffec- 
“ tual by the entail in the contract of marriage 
“ 1708 ; and further, that this latter is now cut off 
“ both by the negative and positive prescriptions, 
(signed) “ William Miller. 

“ Win. Macleod Bannatyne. 

“ Ro. Craigie. 

“ D. Cathcart. 


Feb. as, 1818. 


“ J. Wolfe Murray. 


May 25, 1819. The case then came to be advised by the First 
lnt«?ociftor Division of the Court; and a majority of the 
of the Court division having declared their opinion to be in 

of Session, ° . 1 , . 

First Division, favour of the Respondent, it was proposed that 
ivwun port the former interlocutor should be adhered to in 
by the original, g enera j terms. But the counsel for the Respond- 

and in part by ° . . 1 

the cross ap- ent having observed that an interlocutor m such 
peal * terms would in point of form decide the question 

of prescription in his favour, which was contrary to 
the opinion expressed by the Judges, and that he 
wished for an opportunity of bringing that question 
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more particularly under the consideration of the iseo. 
Court, as he was afraid that his argument upon it M<UISW> 
might have been misunderstood by their Lordships, *• 
especially as it had been very* much misunderstood CAERUT **^ fc 
and misrepresented by the Appellant ; and, besides, 
it had been held of such inferior importance that no 
specific judgment had hitherto been given upon it. 

For these reasons he prayed the Court, if the opinion 
of their Lordships remained against him on the point 
of prescription, to insert a finding to that effect in 
the interlocutor to be pronounced, in order that he 
might have an opportunity to reclaim against that 
finding, and, in his reclaiming petition, to state the 
merits of the question of prescription as unmixed 
with the other points in the cause. It appeared to 
the Court that this was a reasonable proposition ; 
and their Lordships not having changed their opi- 
nion on the question of prescription, the following 
interlocutor was pronounced: — “ The Lords having 
“ advised the memorials, and additional memorials, 

“ for the parties, and having also advised with the 
“ Lords of the Second Division of the Court, and 
“ with the Permanent Lords Ordinary of both divi- 
“ sions of the Court, and having reconsidered the 
“ whole cause in terms of the remit from the House 
“ of Lords, — They adhere to their former interlo- 
“ cutor of date 1 2th May 1812, and decern in terms 
“ of the said interlocutor in the two several processes 
“ therein mentioned : And further, in the process 
“ of declarator of irritancy and of reduction, brought 
“ at the instance of William Thomas Carruthers, 

“ and founded on the contract of marriage and set- 
“ tlement of tailzie of 10th August 1708, the Lords 
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18g0 ‘ , ** find, that all claim at the instance of the pursuer 
majenoie “ of the said process upon said contract of mar- 
carbutherb. “ riage an d settlement of tailzie, is cut off* by pre- 
“ scription both positive and negative $ and there- 
“ fore sustain the defences in the said process, 
“ assoilzie from the conclusions of the same, and 
“ decern.” 

This interlocutor was submitted to review in a re- 
claiming petition by the Respondent, in so far as it 
found that all claim at the instance of the Respondent 
upon the tailzie 1708 was out off by prescription. 
Dec. 16, 1819. Answers having been ordered and given in to this 

Interlocutor of . . , , , .. , . . 

the Court of petition, and one counsel on each side having been 

Dlvisiou Third ^ ear ^ at length upon this point of prescription, 
Interlocutor the Lords of the First Division pronounced the 
by P crossa™ m following interlocutor: “ The Lords having resumed 
peal. “ consideration of this petition, and advised the 

“ same, with the answers thereto, and having also 
“ heard the counsel for the parties thereon, they 
“ refuse the prayer of the said petition, and adhere 
“ to their former interlocutor therein reclaimed 
“ against.’* 

Mrs. Majendie entered an appeal from the inter- 
locutor of 25th May 1819, sustaining the defences 
for the Respondent, founded on the discharge and 
renunciation in 1759. 

Cross appeal The Respondent entered a cross-appeal against 
ofRespondem. j n terlocutors 0 f the 3d of Feb. 1818. from part 

of the interlocutor of 25th May 1819, and from that 
of 16th December 1819 ; in which the objection to 
the title and the point of prescription were decided 
against the Respondent. 
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The case was argued in the House of Lords at 
very great length, by 

UAJ ENDIS 

The A ttomey General and Mr. Brougham , for jcarruthbes . 
the Appellant. 

Mr, Clerk and Mr. Hope , for the Respondent. 

By the petitions of appeal three questions were 
raised, 1st, Whether Mrs. Majendie, being a daughter 
of a daughter of the marriage, was an heir-female 
within the meaning of the provisions of the marriage 
contract ; it being contended by the cross appeal, 
that daughters only of the marriage were intended as 
heirs-femaie, which appeared from the provision for 
the heirs-male of such heirs-femaie ? Upon this ques- 
tion the following authorities were cited : — 

On the cross-appeal. 

Pro : — Creditors of Redhouse v. Glass, 1 5th June 
1743; Home’s Decis. Ewing v. Miller , 1st July 
1747. Dalziel v. Dalziel, 30th May 1809. 

Con. — Erskine’s Inst. B. 3, t. 8, §. 48. Ker\. 

Ker, Fac. Coll. 13 Nov. 1810. 

The second and principal question was, Whether 
Mrs. Routledge, being heir of provision expectant, 
and predeceasing her father without having received 
implement of the contract, could for all future con- 
tingent heirs, as well as for herself, renounce the 
right of provision under the settlement, and by 
agreement with her father discharge his obligation ? 

Whether she had a jus crediti, or merely a spes 
succession^ ? Whether in fact she did, by the terms 
of the agreement, &c. renounce for herself per- 
sonally, or also for the other heirs of provision 1 On 
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the foriner branch of this question (the right to 
renounce) were cited, 

Pro :—>Case qf Aikmans , 20th Dec. 1550, Bal- 
four, p. 2 * 22 , 223. ' Craig, L. 2, d. 14,. §. 10, 
11. 22 ; Stewart on the obligation of Marriage 
Contracts; Stair, B. 2. tit. 5, §. 41 ; Ersk. B. 3, 
tit. 8, §.38, 39. 41. Cunninghame v. Cunning - 
hame, Jan. 17th, 1804. Cunningham v. Stewart 
Hathom, Dec. 20th, 1810. Case qf Bairns of Young, 
7th July 1 632, Durie, p. 2. Hay v. Earl of Tweed- 
dale , Stair, July 21, 1676. Panton v. Irvine ', March 
1684. Cairns Cairns, Jan. 31st, 1705. Ballinghall 
v. Henderson, 1759’; Ersk. B. 3, tit. 8, §. 87. 92. 
in fine. Moodie v. Stewart of Burgh, Jan. 1 7th, 
1728 * ; affirmed by the House of Lords, Feb. 6th, 
1729: cited in Edgar v. Maxwell, July 6th, 17 36; 
Kilk. p. 148, and affirmed in D. P. on appeal, May 
3 1 st, 1 742, Rankine v. Rankine , Feb. 1 7th, 1 736 ; 
Home’s Dec. No. 1 7 ; Sicilies’ Dec. vol. 2. tit. Mutual 
Contract. Trail v. Trail, Jan. 7th, 1737. Creditors 
of William Scottv. Blair, Elchies* Dec. tit. Seisin and 
Confirmation, No. 3. July 30th, 1 736. Moncrieff 
v. Moncrieff, 8th Dec. 1 759. Sinclair v. Sinclair, 
Nov. 27th, 17(18 ; affirmed in D. P. ; Kaimes’s Sel. 
Dec. Fotheringham v. Fotheringham , June 20th, 
1797. Allardice v. Smart, Feb. 16th, July 14th, 
1720 ; affirmed in D. P. 21st Feb. 1721. Stewart 
Thriepland v. Sinclair, affirmed in D. P. Feb. 


* No where reported, but the circumstances appear stated 
in the printed cases delivered in to the House of Lords upon 
the appeal ; from which, and from recitals, statements and 
arguments in other cases, it was contended by the Appellant 
that the heir of provision predeceased the father in that case* 
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1 3th, 1 770. 9 Cowan v.' Young, Feb. 9, 1 769 ; Gos- 
fird. Wattehope v. IV atichope, Feb. 6, 1683. 
Ctominghame v. Cunning fiame , July 9, 1776. Sin- 
clair and Moodie v. Sinclair , July 29, 1 768.' 
Lawson w Lawson , Feb. 6, 1777. Henderson v. 
Henderson, July 26, 1782. Lamond v. Lomond, 
July 30, 1776. Boyd v. Boyd, Jan. 6, 1670. 

Contra : — Lyon v. Creditors qf Easter Ogle , Jan. 
1 724 $ Kaimes’s First Collection, p. Gwc o/' Ha* 
milton , 21st of Feb. 1690. Case qf Preston, 15th 
July 1691. Creditors qf'M i Kenzie against Ais CAi/- 
rfren, 2d Feb. 1792 ; Voet, lib. 5. tit. 2, §. 3 ; Bank, 
vol. 2, p. 338 ; Ersk. B. 3, tit. 8, §. 38. J/agr 
v. Lord Tweeddale, Stair’s Decisions, July 31, 
1676. Panton v. Irvine , Harcarse, March 1684. 
Cairns v. Cairns, Harcarse, 3 » St Jan. 1 705. Case 
of Cunyngham, Jan. 17, 1804. Anderson v. the 
Heirs qf Shields, Kilkerran, Nov. 16, 1747. Christie 
v. Dunn and others , Fac. Coll. Jan. 21,1 806 ; Bank- 
ton, vol. 1, tit. 5, §. 10; Ersk. B. 3. tit. 8, §. 39, 
p. *603. Inglis v. Hamilton, Diet. vol. 1 , p. 220, 
Dec. 4, 1 734. Bayne v. Sir John Belsches , Feb. 
16, 1793- At/cyn’s Rep. vol. 2. 160; 1 Wilson , 
229. Machonochie v. Greenlees, 1 2th Jan. 1 780. 
Cunningham v.- Hathorn, 20th Dec. 1810. Lord 
IVemyss v. his Father's Trustees, 28th Feb. 1815* 
Case qf Poxvrie, ( Fotheringam v. Fother ingam,') as 
to the question of fact, whether the son predeceased or 
survived the father in the case of Stewart of Burgh. 
Harvie v. Craig , Buchanan, 1 2th Dec. 1811, con- 
taining the opinion and statement of Lord Meadow- 
bank as to case. of Elsieshiels. 
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CASES IN THE HOUSE OF LORDS 
The third question was, Whether the settlement of 
1708 was cut off by positive or negative prescription, 
and to what title the possession was to be ascribed ? 
On these points were cited. 

For the Appellant in the original appeal : — Por- 
teifeld v. Porterfield , Dec. 6, 1771. Case of 
Welsh Maxwell^ June 21, 1808. Balfour v. 
Lumsden, 1 3th June 1 8 11 . Fac. Col. Edgar, 
Jan. 17, 1724, Case of Muirhead, Lord Kaimes, 
11 Feb. 1724. Earl of Dundonald v. Marquis of 
Clydesdale, Kaimes’s First Col. Jan. 21, 1726. 
M l Dougal v. M'Dougal, Clerk Home, 10th July 
1739; June 25, 1785, Menzies ; Cod. de Loc. et 
Conduct. L. 4, tit. 65. L. 25. Harris v. An- 
derson, Spott. voce Possession. Cunningham v. 
Cook , Spott. voce Removing ; Stair, 177 j Bankton 
vol. 1 , p. 514; and Ensk. 1 76. Diet, voce Mutual 
Contract, p. 598, qt and 7th Feb. 1777, Car- 
negie. . v ... 

For the Respondent ; — * Carmichael y. Carmichael, 
5th Nov. 1810. Case . of IV elsh Maxwell. Bal - 
four v. Lumsden. Sntilh and Bogle v. Gray , 
Kilkerran, p. 424. Ersk. Inst. B. 2, tit. 1, §. 50. 


After an elaborate argument on the 25th, 26th, 
and 31st of May, and on the 1st and 5th of June, 
the judgment of the Court of Session was affirmed 
on all the points. 


Judgment affirmed. 
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SCOTLAND. 

COURT OF SESSION. 

The Governors of Heriot’s HospiftI - Appellants : 

J. C. Ross ----- Respondent. 

When a vassal sub*feua his possession for its full ade- 
quate value at the time, it is only a year’s sub-feu duty, 
and not a years rent upon the value improved by 
buildings, which he is bound to pay to his superior, as 
a composition for an entry to a singular successor. 

THE Respondent held under the Appellants a *8go. 
piece of ground in Edinburgh, at the yearly feu- IIEJ , IOT % 
duty of three bolls of wheat and three bolls of barley : #0W,T * 1 

The composition payable to the Appellants as supe- 1. c. row. 
riors on the entry of a singular successor was not 
taxed. The Respondent, upon his entry in 1804, 
paid a composition of 30/. sterling, which was 
the nominal value of the land. In 1 807 the Re- 
spondent sub-feued the land to builders, who 
covered the ground with houses. The duty reserved 
upon the sub-feus was about 420/. per annum, and 
the gross rental of the houses built and building was 
stated to amount to 3,000/. per annum. The feu- 
dispositions to the sub-vassals stipulated for a dupli- 
cando of the sub-feu duty on the entry of every heir 
and singular successor, and prohibited sflb-infeuda- 
sion. I11 the year , the Respondent being 
desirous to sell his interest in the feus, applied to 
the Appellants to assess the composition upou the 
VOL. 11. 3 B 
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ON APPEALS AND WRITS OF ERROR. 

entry of a purchaser. The Respondent proposed to 
pay 420/. the amount of one year’s sub-feu duty. 
The Appellants refused to accept less than one year’s 
full value of the land,* as improved and increased by 
the buildings. The Respondent thereupon brought 
an action ag^itsf the Appellants, seeking a declara- 
tion that purchasers were entitled to demand an 
entry from the Appellants, as superiors, on payment 
of 420/. in full of the composition exigible by the 
superior upon the entry of the singular successor ; 
and that the Appellants and their successors, 
as superiors, should be decerned to enter pur- 
chasers and singular successors of the Respondent, 
as vassals, accordingly on payment of 420/. or the 
amount of sub -feu duties for one year, in full of 
non-entry duties, casualties of superiority, and other 
claims for entry of singular successors. 

The Appellants contended in their pleadings in 
defence, that they were entitled to a full year’s 
value at the time when the entry was to be given. 

The Lord Ordinary and the court, upon a reclaim- 
ing petition, after condescendences and a hearing, 
delivered judgment for the Respondent. Upon a 
further reclaiming petition, praying the court to 
alter the interlocutor pronounced, so far as to find 
that the Appellants were entitled for the entry of 
an adjudger or purchaser to one year’<$ sub-feu duty, 
and one year’s average value of the whole profits de- 
rived by the pursuer and his successors from his 
sub-feus, by casualties or in any way whatever, the 
court by an interlocutor, pronounced on the 6th of 
June 1815, adhered to their former judgment *. 

* See the Report in the l ; ac. Coll. \ol. p. 



CASES rN THE HOUSE OF LOADS 
From these several interlocutors the appeal was 
presented. 

For the Appellants : — The Lord Advocate, 
Mr. fVt a rren, (and Mr. J. Miller.) 

For the Respondents : — Sir S. Romilly and Mr. 
Moncrieff. 

The authorities cited were, — 

.For the Appellants, Aitchison v. Hopkirk, Fac. 
Coll. 14 Feb. 1 775 ; Jordanhill v. Craufurd, 13 
Feb. 1752; Kijkerran, 395, and Lord Elchic’s, 
voce Tack, No. 18. Alison v. Ritchie , 3 Fpb. 
1730; Diet. vol. 2, p.419; Banktop, B. 2, tit. 
9, § 6’ ; Erskine, B. 2, tit. 6, § 2 7. Cowan v. Lord 
FJphinstone , 20 March 1 636 ; Stair, B. 3, tit. 2, 
§ 24 and 27; Ersk. B. 2, tit. 11, § 24. Erskine 
v. Earl of Home , 1 7 July 1 630, Durie. flran - 
don Baird, contra, 18 July 1633, Gibson; Ersk. 
B. 2, tit. 5, § 7 and 12. Cathcart v. 2 Vz> 7 , 15 Feb. 
1782, Fac. Coll.; Ivaimes’s Stat. Law, voce Feu. 
Almond v. Hope , 9 March 1 639, Durie. Gray v. 
Allan and Taylor , 1810. 

For the Respondents, — 

Heriofs Hospital v- Ferguson, July 30, 1773, 
Fac. Coll. vol. 5, No. 83 ; Elchie’s Decis. twee 
Feu; Craig, 2. 20. 32 ; Stair, 3. 2. 27 ; Bankton, 
3. 10. 19; Ersk. 2. 12. 24. Ramsay v. Far/ q/’ 
Rothes , March 23, 1622; Durie. Paterson v. 
Murray, 30 March 1637, Durie ; Stair, 2. 4. 66. 
Monkton v. Fester, 15 Feb. 1634, Durie. Cowvm 
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v. Lord Elphinstone , 26 March 1636, Durie; 
Spottiswoode’s Practicks, p. 56. Almond v. Hope , 
g March 1639, Dune. Stair, 2, 4. 32 ; ib. 4. 45. 
Bankton 2, 4. 66. 


The cape stood over for judgment from the time 
of the argument in 1818 until the end of the Ses- 
sion 1820, when the Lord Chancellor, in moving 
the judgment, observed, that it was a question of 
great importance and difficulty; that he had bestowed 
upon it, at various times since the argument, much 
and repeated attention, but he could not venture to 
advise the House* to disturb the judgment. 

The result of his deliberation was, that the majo- 
rity of the judges below had decided the case pro- 
perly. 


24th July 18 20. 


Judgment affirmed. 
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INDEX. 


N. B The initials L. R. in the following Index f~fubjoined to 

some of the articles , denote the opinions expressed by lord 
Redesdale. In all other cases the opinions are those of the 
Lord Chancellor. 


.ACCEPTANCE- Vide Bill of Exchange. 

ACCOUNTS. Vide Army Agents. Evidence. Excise. 

Fraud. Interest. Pleading. . r Pract^e. 
ACQUIESCENCE. Vide Decree. Partnership. 
ACTION. Vide Pleading. 

AFFIDAVIT : 


Semb. That affidavits (filed upon interlocutory proceedings) 
are to be considered as matters of record, and that the 
facts disclosed by affidavits so filed may be viewed by the 

court in deciding upon the validity of a plea Qtuerc. 

— Wood v. Rowe ------ p. 5 if l 

AGENT. Vide Army Agent. 

AGREEMENT. FirfeFRAUD. Family Compact. Interest. 
Partners. Pleading. 

According, to all law, and upon principle, where there is 
fairly it tfoubt as to the rights of parties, and an agree- 
ment without fraud, it is binding. In a case of doubt as 
to legitimacy, an agreement between claimants to divide 
the property is valid . — Uotchkis v. Dickson - - 348 

The r ' aa “ is different where theie is a question, whether the 
parties dealt with equal knowledge of the subject - ib. 

So where (as in the case of Gordon v. Gordon) there is a 
suppression of a material fact by one of the parties, viz. 
the private marriage of the father, which the defendant 
knows, and calls a mere ceremony. The fact, what- 
ever its character may have been, should be cora- 
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municated at the time of the agreement .— Hotchkis v. 
Dickson - -- -- -- p. 348 

Such communication is essential to the fairn^s and validity 
of the transaction between brothers on a question of rights 
depending upon legitimacy.— Id. - - 348, 349 

ALIENA*pcj|& Vide Tailzie. 

AMBIGUITY; Vide Construction. 

A MEN DM MIT. Vide Decree. 

APPEAL. Vide Costs. Decree. Interest. Practice. 
Care should be taken in framing cases to show what are the 
points of appeal. (L. R.) — hansdowne v. Lansdoivhe - 97 


APPOINTMENT. Vide Devise. Power. 

An appointment under a power given by contract, being of 
a sum of 3,000 1 a year, lawful money of Great Britain, 
issuing out of laiids in Ireland, such sum must be paid in 
such lawful money, unless the instrument of contract in 
all its other parts manifests a clear intention to the 
contrary. — Lansdowne v. Lansdowtie - 92, 93 

APPROBATE AND REPROBATE. Vide Deatii-bed. 
army AGENTS, 


Having distinct accounts with the colonel and the pay- 
master of a regiment, upon the assurance %f^^e pay- 
master that he was authorized by the qpd on 

his account, to provide certain articles <ftj Mm efl|egiment, 
transfer to the debit of the colonel a&'sjpl standing in 
their books, originally debited to paymaster; and 
having settled accounts with, and the balance due from 
the paymaster, sue the colonel for the balance claimed 
as due from him, including the sum uporrlhe debit trans- 
ferred. Pending this action, the paymaster, on the re- 
quisition of the agents, furnishes them with a letter from 
the. colonel as the authority charge against him. 

The agents being fully satisfied as to the extent and 
meaning of this authority, in the course of their pleadings 
maintain strenuously the right of the paymaster to act 
under it, and judgment in the first instance is given in 
their favour. * After they had obtained this judgment, 
apprehending the possibility that it might be reversed, 
they re-transfer the sum in dispute from the debit of the 
colonel to the debit of the paymaster, giving him notice 
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of that fact, and of the proceedings in and state of the 
action against the colonel. The former judgment, on 
representation, was reversed ; and it was held by the 
Court below, and by the House ’of Lords on appeal, that 
the agents were entitled, in an action against the pay- 
master, to recover the sum in dispute, 0$ the costs of 
the action against the colonel. — &ass, p. 547 
If an action is brought for the benefit, an^^jhrough the 
intervention of another, he is bound to bear the costs 
of the action. — Id. ------ 547 

ASSIGNEE. Firff Fraud. 

AUTHORITY. Vide Construction. 

BAR. Vide Entail. 

BILL OF EXCHANGE: 

If a bill of exohangc be accepted, payable at the house of 
P. & Co. it is a qualified acceptance,* restricting the place 
of payment ; and the holder is bound to present the bill 
at that house for payment, in order to charge the acceptor 
of the bill. If lie brings an action upon the bill nguinst 
the acceptor, he must in his declaration aver, and q(i the 
trial prove, that he made such presentment ; and for 
such averment, the declaration was held bad on 
d^purr^r . — Rowe y. Young - - - - 39* 

That att acceptor may qualify his acceptance is clearly 
es&bl&hed, by cases including almost every species of 
qualification. If the qualification as to place cannot be 
introduced Ify the acceptor, it must be on account of 
some circumstance which belongs to plaoe, and docs 
not bel^g to time or mode of payment, or any other 
species of qualification whatever. —Id. - - - 4t>3 

When a bill is drawn generally, con3i4 er * 0 K that it is an 
address to the persqfl who is to accept it generally, it is 
the duty of the acceptor who intends to give a special 
acceptance, to accept in such terms that the nature of 
his contract may be seen in the terms be has used ; that 
the acceptance may clearly appear to be qualified or 
special, which he insists is not general. — Id- - ib. 

* But now by l & 2 Geo. 4. c. 78, such acceptances are not quali- 
fied but general, unless the acceptor adds the words “ only, and not 
elsewhere.” , 
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When the. acceptor uno Jlatu writes the words, “ accepted 
payable at such a house/’ the word “ accepted ” is not 
to be taken to express the whole of the ifeceptor’s con- 
tract, but the latler words are also to be taken as part 
of it, and are not to be construed distinctly as a direction . 

* or exnd&um of engagement.— liotoe v. Young - p. 404 
If an promises to pay at his bankers in London, 

and Upholder calls upon him in Northumberland, the 
payment is' not the same. He presumes that the demand 
is to be made at the bankers in London, and the funds 
are deposited there. But if the acceptor is unexpectedly 
to meet the demand in a distant place, the cost of the 
exchange and remittance backwards and forwards must 
be added. — Id. - -• - - - 406 

If the law be, that although a bill is drawn generally, it 
may be accepted specially, it is the effect of the law to 
impose a duty upon the holder, of giving notice to the 
drawer and previous indorsers, if he intends to keep 
alive their liability. — Id. - 407 

It is not true that an acceptor must be antecedently the 
debtor ; all the cases of qualified acceptance show the 
contrary. A man may accept to pay out offi fa«j produce 
of a cargo consigned to him, when that&j$g*b shall 
krrive. in England. In the case of his 

acceptance is almost universally qualifi^KliP - 409 
Money paid at Torpoint and in London areamTerent things ; 
, and if an acceptor of a bill is liable ro be called upon at 
bothj^aces, his liability is rendered inconvenient. 

W. - — - — — — 41 x 

CASES. Vide Appeal. Practice. 

CHAJ&E. Firfe^^iiREST. ^ Rent-Charge. Trust. 

In. the naked Case of a charge^fcmndands, the law is clear 
V and settled ; but upon willa and instruments of mar- 
ridge .contract, all tj^e cases cited authorize a, distinction, 
i. Its such cases, ' the intention of the person making the 
• .will, and of the parties to the contract, is to be collected 
from the different parts of the instrument. — Lansdotune 
v. Lansdoxone - -- -- --88 

CHURCH OF SCOTLAND. Vide Seckders. 

In the year 1736, a*meeting-house was built by contri- 
butions of materials, money and labour, and collections 



.INDEX. 71 & 

at the church door, of persons professing the principles 
of those who seceded at that time from the church of 
Scotland. The meeting-house, and the ground on which 
it was built, were vested in certain persons as trustees, 
for the use of the society and managers of the house of 
public worship for the associated congtftation of Perth. 
A schism took place in 1796 among the nmKoers of this re- 
ligious community, and several of the me4d|prs, including 
the representatives of some of the trustdw, to whom the 
legal right of property had devolved, separated them* 
selves from the rest of the community, and absolved 
themselves from the authority of the associate synod, 
which was the constituted authority for the government 
of the community. This separation took place on grounds 
of alleged difference of opinion, on a question as to the 
power of civil magistrates in religious concerns, which the 
court of session pronounced to be unintelligible- Held, 
that in a case where it was difficult to ascertain who were 
the legal owners as representatives of the contributors, 
the use of the meeting-house belongs to those who adhere 
to the religious principles of those by whom it was erected ; 
jwtqJ^those who had separated themselves from the asso- 
jMggusynod, and declined their jurisdiction, were held 
i ^Bw fe|forfeited their right to the property, although it 
judicially declared that there was no intelligible 
diffenwfoe of opinion between them and the adherents of 
the synod !?- CraigdaUie v. Aikmun - - ' - p.529 

CONDUC T.^ V ide Partners. Partnership 
CONSlDEIfflbriON. Vide Contract. Fraud. 
CONSTRUCTION. Vide Intention. Lease. Legacy. 
Partnership. Power. Rent-charge. Settj6*.mjbnt. 
Words. 

Decisions ought 'W accord with former authorities if pos- 
sible, but at all events the established rules of legal con- 
struction ought to be adhered to. -^-Jetson v. IV right - 50 
*‘ Heirs of the body ” mean one person at any giVen time, 
but they comprehend all the posterity of the donee in 
succession. — Id. ------ 53 

Children are included in “ heirs of the body;” and if there 
is but one child, he will be <* heir of the body/’ and his 
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issue will be “ heirs of the body ; v but because children 
are included in those words, it does not follow that they 
must mean children only, where you can find on the 
will a more generaTintent, comprehending more objects. 
—-Jesson v. Wright - - - - - P* 54 

When a tei&ator uses in one part of his will words having 
a clear fifeaning in law, and in another part other words 
inconsi|(|tent with the former, the first words are not to 
be cancelled or overthrown. (L. It.) — Id . - - 56 

The words, “ for want of such issue/' are far from being 
sufficient to overrule the words if heirs of the body/’ 
They have almost constantly been construed to mean an 
indefinite failure of issue ; and, of themselves, have fre- 
quently been held to give an estate-tail. — Id. - 57 

In ambiguous contracts, the domicile of the parties, the 
place of execution, the purpose, and the various pro- 
visions and expressions of the instrument, are material to 
be considered in the construction . — Ijansdowne v. Lans - 
doxvne - -- -- -- -60 

Whatever the rule may be in the simple case of a rent- 
charge, in a devise the construction must be according 
to the intention. — Id. - - - - - 91 

CONTRACT. Vide Construction. Custoj^i. - Lease. 
Partnership. Practice. f * h 

In the case of a reciprocal contract, a party cannot be ad- 
mitted to say that he has no consideration for a sacrifice 
which he binds himself to make. When a tenant is 
inakiijji'SUch a bargain, he provides in the other conditions 
of the lease a consideration for what he gives up to the 
landlord . — Roxburgh e v. R oberton - - - 1 66 

Where the tenant is to enter upon the arable lands at the 
separation of the crop, and 1ttfequit*at the corresponding 
period, and no special provision is made by contract, 
the law of custom may qualify the right of the incoming 
tenant, and give to the outgoing tenant certain privileges, 
as the right to enter, for the purpose of thrashing, after 
the expiration of his lease.— -~Id. - 167 

COSTS. Vide Army Agents. Decree. 

Where the appeal extends to the question of costs, and a 
term given according to a power to secure an an- 
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ttuity, provides for the payment of all costs and charges 
relating thereto, the reversal of an erroneous decree 
ought to be with costs. — J^ansdotvnc v. Lunsdotune p. 
COURT OF JUSTICE : 

A court of justice cannot delegate its jurisdiction, and ought 
not to be guided by uny foreign opu$$£ui upon a question 
of law, e. g. the admissibility of evidence. — Dun but v 

Harvey * - - 3 >» 

COURT OF LAW. Vide Practicf. 

Although it is highly useful in legal questions to resort 
to the assistance of courts of law, yet courts of equity 
are not bound to adopt the opinions of those courts 
to which they send for advice — J.nnsdoxvue v. Dans- 
dotvne _______ (>o. 8(> 

COVENANT. Vide Lfam . 

CREDITOR. Vide Dfc rk. . 

CURRENCY. Vide Intention. Lic.acv. Monky. Powiu. 

RKNT-CIIAROr. 

In all cases upon legacies, where the word “ sterling,” or 
some word ecpiivalent has been used, the money hn> 
been held payable in English currency, although the 
„ testator was resident out of England. — Lan\dotcne v. 
s * l.'tusdotvnc - - - - - - - - <f r t 

cbsXOl eTiffr Contract. 

Tlie^cifetom of the country can have no operation h)ic^ 
theli^ is a contract with provisions applicable to the point 
in dispute. - Uoxburghc v. Tlobrrton - i/>(> 

Admitting the existence of a law found^ on custom, in 
construing a wiitten contract, the engagements of parties 
to each other by the express stipulations of a written 
instrument, exclude all consideration of the custom of 
the country? - 1C7, if>8 

Titles standing upon inveterate usage and practice must be 
supported to the extent of the usage, but not beyond 
it. — Craxv/tird v. Coults _____ G84 

DEATH-BED. Vide Deed. Powpk. Revocation. 

Lands, &c. being limited to heirs of entail by simple desti- 
nation, a deed was executed in liege poustie in favour 
of the heirs general of the disponer after his death without 
issue, with a power to revoke or alter that disposition on 
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death-bed ; and a declaration, that so far as it shall 
main unrevoked, and not altered by a writing under 
the hand of the disponer, it shall have the effect of 
a delivered evident, though, &c. By another deed, 
executed thirteen years after the first, all the lands, 
dec. togethasj*with the personal estate of the disponer, 
are vested in trustees in trust, to be sold, and the pro- 
duce to b$ applied in payment of debts owing at his 
death, and legacies, &c. granted or to be granted, &c. 
(The objects of trust being different from those provided 
in the former deed) and the trustees are directed to con- 
vey, &c. the residue of the whole fund in favour of such 
persons, &c. as the disponer had directed or should 
direct by any writing executed, or to be executed, 
&c. On death -bed the disponer executes a deed of ap- 
pointment, directing the trustees to convert the whole 
estate into money ; and after giving certain legacies, he 
t bequeaths the residue' to his heirs, M. and E. for life, 
with remainder to other persons therein named; held, 
that this was not a revocation of the first deed, so as to 
give to the heirs of entail a title to challenge the last deed 
ex capite lecti ; although the disponees for life, under the 
second deed, being the heirs general of the disponer, had 
reduced the death bed deed on that ground* andthereby, 
under the doctrine of approbate and reprobate, had for- 
feited the life-interest given to them by the second 
de &.— Roxburghe v. Wauchope - - p. C19, 620 

Where lantj#, by an instrument in the nature of a will, are 
disponed in trust to sell and pay certain legacies, and as 
to the residue for such persons as the disponer shall by 
writing appoint ; and afterwards by deed made on death- 
bed he disposes of the residue, tHVUv of death-bed applies 
to the case, and the disposition Is reducible on that 
ground, so far as it relates to lands. — Id. - - 620 

Lands, entailed by simple destination, being given by testa- 
mentary disposition to the sisters and heirs of the dis- 
poner, under obligation as to part of those lands, that 
they should be conveyed by his bisters to the heirs of 
tailzie,. entitled by strict statutory entail to the principal 
mansion, &c. where the lands subject to the obligation 
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are situated, on condition that a certain sum shall be paid 
by a certain day by those heirs to the sisters. By a sub- 
sequent testamentary disposition, consisting of two deeds, 
the latter being made on death-bed, the lands of the dis- 
poner, including those in question, are vested in trustees 
upon trust, to sell and pay the interest of the produce to 
the sisters of the disponer for life/£Mrc. who, as general 
heirs of the disponer, reduced the latter instrument, so 
far as it regarded lands destined heirs of line, as made on 
death -bed: held, that the heirs of entail have no title or 
interest to reduce the same instrument on the same ground 
as to the entailed lands, nor to call for a conveyance on 
payment of the sum specified in the condition: 1. be- 
cause their interest is excluded by the liege-poustic deed, 
and is not restored, transferred to, or vested in them, 
because the disponees in that deed have forfeited or re- 
jected their right under it : a. because they must claim 
as disponees or legatees under that deed, and in such 
character they are barred from challenging the death- 
bed deed : 3. because in the events which had happened, 
they could not fulfil the conditions on which alone the 
benefit of the disposition could be claimed : 4. because 
they are not entitled to avail themselves of the right of 
redemption according to the condition, and under the 
obligation imposed on the disponees in the first deed, 
inasmuch as that obligation does not extend to the trustees 
who take under the death-bed deed. — Id. - - p. 621 

A death-bed deed cannot be supported, unless if is founded 
upqp some claim to the estate, available against the heir, 
created by, and continued available until, and at the death 
of the grantor, by a previous deed, to which the title under 
the death-bed deed may knit and attach itself^ as a bur- 
then by a deaffe-bed deed attaches itself to an estate 
created by a liege-pousti* deed. — Cratv/urd v. Coutts, 675 
If a valid liege -poustie deed exist at the death of the grantor, 
the death- bed deed will also be good. This liege-poustie 
deed must, however, be in favour of a stranger, and not 
in favour of the heir alioqui successurus. A deed in his 
favour would be held to be an evasion of the law, and not 
effectual. The stranger disponee is bound to hold good 
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was right ; if it appears to be erroneous, the Court cannot 
cany it into execution. — (L. R.) — Hamilton Hough - 
ton - - - - - - - - p. 103 

DECREE PRO CONFESSO. Vide Practice. 

DEED. Vide Death bed. Debt. Decree. Power. Re- 
gistry. Revocation. Trust. 

Where a djped of marriage settlement is drawn up as* : 
between the intended husband and wife and their re- 
spective fathers, and the father of the wife secures to the 
father of the husband a sum of money as the portion of 
the wife, according to a provision of the deed, but neither 
he nor his daughter execute the deed, and it is exe- 
cuted only by the intended husband and his father, it is 
binding upon and as between the parties who execute, 
and creates efficient rights for the objects of the settle- 
ment. — Neill v. Cahill - - - - -228 

Though it be positively laid down, that a mere deed on 
death-bed shall not disappoint the heir, yet if a former 
deed has been granted in liege poustie , the grantor may, 
by a death-bed deed, burden the grantee of the former 
deed, so as, to leave nothing valuable remaining of the 
title to the beneficial interest in the estate given to such 
former grantee; the former deed, however, remains in 
that case valid as a title-deed to the estate, however bur- 
dened by the latter deed — Crauofurd v. Coutts - 669 
DEED OF TRUST. Vide Debt. Interest. 

DEMURRER. Vide Bile of Exchange. 

DEVISE. Vide Construction. Power. Revocation. 
Words. 

Devise to IV. (a natural son of the testator’s sister) for life, 
and after his decease to the heirs of his body, in such 
shares and proportions as IV. by deed, &c. shall appoint, 
and for want of such appointment, to the heirs of the 
body of IV r , share and share alike as tenants in common ; 
and if but one child , the whole to such only child, and for 
want of such issue, to the heirs of the devisor : held, that an 
estate-tail vested in W. by this devise. — Jesson v. Wright 2 

Semb . that under such power, an appointment to an only 
child, before others born, is effectual. — Ibid . 

Whether a power, under which all children have an interest, 
can be destroyed by forfeiture. — Qittvre — Ibid. 
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Although the words “ heirs of the body,” in a legal con- 
struction, can apply to ono person only, it tqmy be con- 
tended, where a power is given to appoint to heirs of 
the body, that it means a class of persons. The ulte- 
rior limitation to one child, in default of appointment, 
may operate as a description of the person, and does not 
conclusively prove that no estate tail fas intended to be 
given. — Jess on v. IVright. - - - - p. lO 

It is a general rule of law, to be collected from a considera- 
tion of all the cases, that ft particular intent expressed 
in a will must give way to a general intent ; and courts 
are bound to give effect to the paramount intent. - 

I,L 4£>-5* 

It does not follow that a testator does not intend that heirs 

of the body shall take, because they cannot take in the 
mode prescribed. -(L. It.) — /</. - - - - 57 

Whether, under bucli a power, a deed executed by the 
father and the eldest son, to make a tenant to the preccipe 
to suffer a recovery, would operate as an appointment ? 
Qutr/r. — (I.. 11 ) - Id. - - - - - i(i 

A devise to ** J. F. <S.c. and to the Issue of his body lawfully 
to be begotten, and to the hens of such issue for ever* &c. 
But if./". F. shall die without leaving any issue of his body 
lawfully begotten, then, &c. unto IV. II. and to his heirs 
for ever.” Held to be an estate tail in ./. 1 ' — Franklin 
v. Lay, (note) - 59 

In a will devising land, which must be executed in the pre- 
sence of three witnesses, a power to devise any part of it 
by a will executed in the presence of two witnesses can- 
not be reserved. — Cratfurd v. Coutts . - 68o 

Land may be devised by wall to be charged with legacies, 
or to trustees, to pay such sums of money as the testator 
may direct ; and such legacies may be granted, or direc- 
tions given, in any writing executed before two witnesses, 
or without witnesses. Where the land is already vested, 
even the witnesses to the will may take as legatees to the 
whole value of the land, but not one particle of the land 
can be devised but by a will in the presence of three 
witnesses. — Id. - ib. 

Although the whole value of the land may be given in 
vojl. ii - 3 c 



$24 


INDEX. * 

legacies, yet after giving legacies to a certain amount 
the surplus cannot be given away in this manner. The 
surplus is held to be land, and is not thus to be disposed 
of.— Id. 679 

DISPOSITION. Vide Death -bed. Power. 

DOE v. GOFF. Vide Words. . 

The case of Doe v. Goff held not to be law. (Per L. R.) * 
— Jesson v. Wright - - - - - P- 5 ® 

DOMICILE. Vide Practice. 

ENTAIL. Vide Death-bed. 

A pursuer asserting in an action of declaratur a right as un- 
limited fiar of lands has power to execute, and is bound 
by a deed of entail restricting his estate to a life-rent.— 
Hotchkis v. Dickson ------ 303 

EQUITY. Vide Court of Law. Fraud. Pleading. Power. 
Practice. Registry. 

ERROR. Vide Judgment. Practice. Time. Decree. 

ESTATE-TAIL. Vide Construction. Devise. Words. 

EVIDENCE. Vide Excise. 

Whether proof prout de jure of delivery of goods can be 
allowed, where, subsequent to the alleged delivery, written 
statements of account containing partial settlements have 
been delivered, containing no notice of the disputed 
articles l—Qucere. — Dunbar v. Harvey. - - 350 

Semb. that in such a case, where the dealing was between 
a publican and a distiller, who kept the accounts, it re- 
quires strong evidence of delivery of the goods to rebut 
the presumption arising from the accounts delivered. — 

Id. - - - - 351 

Whether the account-books of the distiller in such a case 
afford a semi-plena probatio, and lay a ground for the 
oath in supplement l — Qtuere - - - - ib. 

EXCHANGE. Vide Bill of Exchange. 

EXCISE: 

The certificate of the secretary of the Board of Excise, as 
to the accuracy and effect of accounts in the books of 
the Excise, ought not to be received in evidence. — 
Dunbar v. Harxey ----- p. 351 
• Whether accounts of stock kept in the excise books are 
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evidence between third parties, as to the delivery of 
goods? — Qtupre — Id. - - - . ft,. 

Copies of such accounts may be given .in evidence, semb. 
on the ground that die originals are public books ; but in 
such case the copies produced must be proved by a wit* 
ness who had examined them with the originals, and can 
swear to their accuracy - - - - - ib. 

EXECUTORS. Vide Interest. Pleading. 

FAMILY COMPACT. Vide Agreement. Fraud. 

A transaction between parties dealing upon a doubtful 
question as to their rights, if it be not tainted with fraud, 
will he upheld, although one of the parties, being an 
advocate and brother of the other party, acted generally 
in the transaction as the legal adviser of his brother. — 
Ilotchkis v. Dickson ------ 303 

I. being seised of lands in Scotland, executes u deed, vesting 
the lands in trustees for sale to pay debts, and afterwards 
to manage the residue of the lands until, by accumulation 
of rents, they could purchase an equivalent in lands in 
the place of those which should be sold ; and he directed 
that an annuity of 100/. for life should be paid to I). 
his brother and heir at law, and a like annuity to fV. the 
son of D. ; and when the purposes of the trust should be 
accomplished, the trustees were to divest themselves of 
the estate in favour of such person as at that time might 
be the eldest son of D. and his heir. /. had never com* 
pleted his title to the lands, and after his death D. not 
being satisfied with the provisions of the trust, served 
himself heir to his father, passing by his brother I. and 
brought an action to reduce the deed of trust. A judi- 
cial sequestration of the estate was the consequence of 
this action, and pthcr matters in litigation respecting the 
estate. In order to settle all disputes, the parties in- 
terested, including D. and IV., executed a deed, sub- 
mitting all differences to the .award of chosen arbitrators. 
The deed, among other things, empowered the arbitra- 
tors to determine “ in what manner and to what series 
of heirs, and under what conditions, dec.” tiie lands 
should be settled. The arbitrators by their award di- 

3 c 0 
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rected, that D. and JV. should execute, as to the lands 
not sold, a tailzie and strict settlement in favour of D. 
in life-rent, and TV. and the heirs male of his body in 
fee, whom failing, &c. with the clauses prohibitory, &c. 
contained^ a scroll, &c. and particularly that the life- 
rent of D. should be charged with the payment of an< 
annuity of 250/. to IV., which should be a real burden 
on the lands. D. and TV. executed a deed of entail ac- 
cordingly, but D. refusing to deliver it, another deed of 
similar import was drawn up, and executed by TV. only, 
to whom the trustees executed a deed -of renunciation, 
and disponed the lands ; D. having previously by order 
, of the arbiters conveyed to the trustees, upon his claim 
of right as heir, and to perfect their title. The entail 
contained the usual prohibitions against selling the estate. 
Upon failure of issue of IV. the lands by this new entail 
were limited to J. D. next brother of TV. The entail 
was executed in 177(1. In 1785, D. being dead, and JV. 
being in possession of the lands, and claiming a right, 
notwithstanding the entail, to sell for payment of debts, 
conveyed part of the lands to a trustee for that purpose ; 
and the trustee having accordingly contracted with a pur- 
chaser, an action of declaratur was raised by TV. and the 
purchaser against «/. £>. and the other heirs of entail, 
concluding to have it declared that the lands were liable 
to the trust for the payment of debts, and the decree of 
the Court was according to the conclusion of the sum- 
mons. In the year 1808, TV. being embarrassed and in 
debt, advertised all the lands, except one farm and a few 
parks, with the mansion, for sale. Whereupon J. D. re- 
. monstrated, and having threatened, on behalf of himself 
and the other heirs of entail, to prosecute a declaratur 
of irritancy, a compromise was effected on the terms, 
that^a sufficient part of the lands should be sold to dis- 
charge the debts of TV, and that of the lands remain- 
ing unsold, a new entail should be made, restricting 
the estate of JV. to a life-rent, and giving to J. I). 
and the heirs of the former entail, estates in tail general. 
In this transaction TV. had no legal adviser but his 
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brother J. 2). who was an advocate, and had usually 
acted as the legal adviser of IV . The deed of entail 
was drawn up under the direction of and settled by J. D. 
It contained a recital of the former entail, a statement of 
former sales of parts of the lands b^ r IV. \ that he had 
thereby become liable to a declaratur of contravention of 
irritancy at the suit of J . X), but that he had agreed, 
for the accommodation of W , not to object to the sales 
already made, nor prosecute his right of action, on con- 
dition that IV . would execute the deed ; and upon this 
recital W thereby limited the lands unsold to himself in 
life-rent, and to J. JD. and the heirs male of his body^ 
w hom failing, to the heirs-female of his body, iS c. This 
deed was accordingly executed by IV . ; but he be- 
coming again embarrassed and involved in debt, at the 
instance of his c reditors brought an action to reduce 
this deed of entail, on the ground of fraud, want of 
power, &c. The Court below held, that IV. had power 
to execute the deed; that it was delivered and irrevo- 
cable; that there was no legal ground to set it aside ; and 
that it did not appear from the tenor of the deed or col- 
lateral evidence, that IV . was improperly or fraudulently 
induced to execute it. This judgment was affirmed oil 
appeal. — Ilotchkis v. Dickaoii - - p. 304, 30J 

FEU. Vide Superiority. 

FORFEITU It E. Vide Devise. 

FRAUD. Vide Agreement. Family Compact. 

A transaction of sale, made upon a false or mistaken con- 
sideration, between parties in the relation of brothers in 
law ; the vendor being an heir succeeding to the estate 
sold, and the purchaser executor of the will of the ven- 
dor’s father ; and where the party selling is under cir- 
cumstances of great pecuniary embarrassment and dis- 
tress, will not be impeached if fairly made : but if the 
consideration for the purchase was the balance of an 
account, which appears to be erroneous, the whole trans- 
action must be so far investigated as to correct the 
accounts. — M* Neill v. Cahill. - - - - 228 

Upon a bill by the vendor, seeking to rescind the sale on 

J c 3 
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the ground of fraud and oppression in the transaction , 
and error in the accounts, although the' prayer to rescind 
the sale was refused, the account was opened after a 
considerable lapse of time.— M‘ Neill v. Cahill, p. 228, 229 
An agreemec*^ between ah insolvent debtor and his as- 
signee, by which' an estate of the insolvent is to be 
held in trust by the assignee, to pay out of the rents 
and profits annuities to the insolvent and his wife, and 
the surplus towards the extinction of a debt owing to 
the assignee, is a transaction which, being brought before 
a court of equity at the instance of the insolvent him- 
self, must be rescinded on the ground of public policy. 
(L. R.) — Id. - - - - - - 229 

A contrivance to provide by a deed for the family of an in- 
solvent debtor and the assignee as one of his creditors, at 
the expense of the other creditors, is a transaction which a 
court of equity cannot countenance or suffer. — Id. 2C0 
It is a deed contriving a fraud against creditors, to which a 
trustee for them is a party. — Id. - - - - ib. 

HEIR. Vide Death-bed. Revocation. 

The word heir is understood in Scotland in a different sense 
from what it is in England. In Scotland an heir may be 
the person pointed out by the destination of former set- 
tlements of an estate. In England the heir takes purely 
by descent ; and the person taking by a destination is 
considered as a purchaser ; as a person not taking in 
the quality of heir. — Craufurd v. Coutts - - 667 

In Scotland the maxim of mortuus seisit vivum does not ob- 
tain as in England : a proceeding in Scotland to take 
up heereditus jacens is rather against the estate than the 
person ; the right can be made effectual directly upon the 
estate, if constituted by a deed containing procuratory 
and precept by an adjudication in implement. — Id. 686 

HOMOLOGATION. Vide Tailzie. 

HUSBAND AND WIFE. Vide Deed. 

ILLEGITIMACY : 

By the law of England, a trust for illegitimate children 
to he begotten, cannot be supported . — Hamilton v. 
Waring - - - - - - p. 209 
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IMPLICATION. Vide Dgbt. Lbase. Words. 
INSOLVENT DEBTOR. Vide Fraud. 

INTENTION. Vide Appointment. Charge. Construc- 
tion. Devise. 

In a deed of settlement, creating a joi%|ure, die question 
must be decided by the intention expressed in the deed. 
The meaning is to be collected from the words immedi- 
ately applicable to the point, from the context, and from 
all parts of the settlement. — Lansdoxune v. Lansdovme 88 
In those instances where Irish estates only are charged, the 
situation and conduct of the parties, and the language of 
the instrument of contract, may show that they meant 
English currency. — Id. - 33 

INTEREST. Vide Debt. Practice. Res Judicata. 

Trust. 

K. having left East-India bonds in the hands of a mercan- 
tile firm at Calcutta, with directions to apply the in- 
terest and principal, when received, to a specific purpose, 
by his will appointed G, a partner in the firm, one of 
his executors. After the death of K. the will was 
proved by G., and the firm, acting under his authority 
as executor, assigned the bonds, and used in their trade 
the money received upon the assignments. G. ceased 
to be a partner in the firm before all the bonds hod been 
assigned. Upon suit, by the residuary legatee of K. 
against G ., and on appeal, it was held that ho was ac- 
countable to the residuary legatee of K. for the monies 
received upon the bonds, with 8 per cent from the time 
of the deposit to the dates of the respective assignments 
by the firm ; and with interest at is per cent (being the 
current rate at Calcutta) from the time of the assignments 
and receipt of the money to the date of the judgment 
upon appeal in the original suit ; and with interest at 
5 per cent upon the accumulated sum, composed of prin- 
cipal and interest, from the last-mentioned judgment .dll 
payment ; but the cost of remittance from India, and the 
property-tax, were held to be charges on the fund payable. 
-—■Graham v. Keble - - * " P* 

If A. intrusts B. to lay out money for him in government 
bonds; and if, instead of doing so, B. lays it out for him- 

3 4 
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self, or for his own partnership, he is liable to pay to A. the 
common rate of interest. — Graham v. Kebie > - p. 146 

Upon a general account subsisting between K. and the 
Calcutta firm, held that G. as partner and executor was 
liable for thgkbalances of account, and interest at 1 a per 
cent upon all such balances as should appear to be state'd 
and signed by the parties ; such interest to be calculated 
from the date of the statement and signature of the 
account to the time of the final judgment on appeal. 
Held also, that G. was not, as executor, entitled to 
withhold payment against the residuary legatee until an 
account of debts, &c. had been taken ; and that, as 
debtor, he was not entitled to require that executors in 
England (who had also proved the will of K.) should 
be parties to the suit, in order to give him an acquittance. 
— Id. - - - - - - - -126 

In appellate procedings, interest upon the accumulated sum 
of principal and interest is chargeable on the debtor from 
the date of a judgment in the Court of Session to the 
date of the judgment in the Court of Appeal, although 
the Respondent has obtained an inhibition against the 
lands of the Appellant before the date of the original 
judgment. — Id. - - - - - - -127 

A debt by simple contract does not carry interest, because 
provision for its discharge is made by a deed of trust ; 
such a deed per se does not import contract or trust for 
the payment of interest, especially where the creditor* 
have not signed the deed, and no agreement is made to 
charge the land and discharge the person. — Hamilton v. 
Houghton - - - - - - - -170 

The mere direction by deed to pay debts does not infer 
either contract or trust to pay interest upon debts by 
simple contract.— Id. ------ 186 

ISSUE. Vide Costs. 

JOINTURE. Vide Intention. 

JURISDICTION. Vide Courts of Justice. 

JUS CREDITI. See Settlement. 

LACHES. See Partnership. Practice. 

LANDLORD AND TENANT. Vide Lease. 

LAPSE OF TIME. Vide Decree. Partnership. 
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LEASE. Vide Contract Tailzie. 

A tenant, by a clause in his lease, was bound “ at his re- 
moval, to leave upon the land all the dung and manure of 
the preceding year, the value to be paid by the succeeding 
tenant, &c. and at no time to sell or give away any of the 
hay or straw of the said farm, which snail always be spent 
on the ground.” — Roxhurghe v. Robert on - - p. 

Held on appeal, (reversing the judgment below), that the 
tenant under this contract is not entitled to take away 
or sell, (or semb. to have value for) the straw of the 
last or way-going crop ; and thul the lessor is entitled 
to have and maintain letters of suspension and interdict, 
if the tenant threatens to sell the straw. - ib. 

A provision in a lease, that the dung and manure of the last 
year is to be left upon the ground, and paid for accord- 
ing to a valuation, and the absence of any such provision, 
as to the liay and straw, does not show that the tenant 
was to be at liberty to carry and take away, at the expira- 
tion of the lease, the hay and straw of the hist year, the 
prohibition extending, not only to selling or giving away, 
but providing that the hay and straw shall be always spent 
on the ground, is to be considered as applicable, not only 
to the currency of the lease, but to an act which tukes 
place at or after its termination. — Id. - 165 

A tenant, occupying a farm by lease Under an express con- 
tract, having no hay or straw which was taken away by the 
precedent tenant, receives a consideration for those arti- 
cles in the amount of the rent to be paid by him. — lb. 
The law presumes a consideration for this sacrifice, on the 
part of the tenant, in the nature and conditions of the con- 
tract. He binds himself by. express obligation ; and it 
must be inferred and implied, that in his contract he 
stipulated for some equivalent benefit. — Id . - - 1 06 

From the provision, that the dung and manure are to be left 
on the ground, and paid for, an inference is not to be 
drawn that what, according to the expressions of the con- 
tract, Hie tenant is not bound to leave, he may carry away, 
nothing being said as to any payment for hay and straw, 
and the clause which provides what shall be done at the 
removal, that is, the expiration of the lease, stipulating 



I N D£ X. 


732 

* 

that the hay and straw of the farm “ shall always be spent 
on the ground/' If the expression had been, that the 
tenant should spend it, that might lead to a different 
construction. — Roxburghe v. Roberton - - p. 1 66 

The provision that the tenant shall at no time sell or give 
away the hay or straw, is absolutely incompatible with the 
supposition of a right in the tenant, in any manner, to 
eloign those articles during the last year. Semb. that the 
express words of the instrument prevent all conjectures as 
to any intention to except the last year of the lease. — 
Id. - -- -- -- p. 166, 167 

LEGACIES. Vide Currencv. Devise. 

A legacy in the words contained in a power, i. e. given to be 
paid “ in lawful money of Great Britain,” is payable in the 
currency of England — Lansdovme v. Lansdowne p. 91 
Unascertained or general legacies must be paid in the 
currency of the country where the will is made. The 
rule of law in the case of a legacy, where a party 
must claim under the voluntary benefaction of the testa- 
tor, will <1 fortiori apply to a case where the party is a 
purchaser. — Id. ------ - ga 

LEX LOCI CONTRACTUS. Vide Power. 

LIEGE-POUSTIE. Vide Death-bed, Deed. 

LIFE-RENT. Vide Entail. 

LIMITATION. Vide Devise. 

MARRIAGE SETTLEMENT. Vide Deed. Settlement. 

MONEY. Vide Appointment. Rent-charge. 

There is no lawful money of Ireland, it is merely conven- 
tional j there is neither gold nor silver coin of legal cur- 
rency, nothing but copper; there is no such thing as 
Irish money, it is Irish currency. (L. R .) — Lansdowne 
v. Lansdowne ------- 79 

PARTIES. Vide Decree. Deed. Interest. Practice. 

Thus*. 

PARTNERS. Vide Interest. Partnership. 

Transactions between partners may amount to a waiver of 
a written agreement, or evidence of a new agreement 
different from written articles, provided those transactions 
show a probability, amounting almost to demonstration. 
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that the articles were otherwise intended . — Geddes v. 
Wallace ------ p. 271 

PARTNERSHIP: 

The manager of a partnership concern, having a salary with 
a share of the profits according to a proportion of capi- 
tal and stock, not advanced by him, but assigned by way 
of nominal interest, (for the purpose of creating an addi- 
tion to his salary, depending upon the contingency of the 
success which might be consequent upon his skill and 
industry,) is not a partner subject to loss in account with 
the other partners . — Geddes v. Wallace - - 270 

In such a case the manager is not liable for loss, although 
it is expressed in the articles of partnership, that the 
partners (not excepting the manager) are to be “ sub- 
ject to profit and loss and although the manager signed 
the partnership books, joined in securities given by the 
partnership, and in most other partnership acts, including 
the advertisement for a dissolution, because it appeared 
from the general structure, and all the provisions of the 
contract taken and construed together, as well as from 
the transactions between the parties, and the conduct of 
the other partners, that the provision, as to profit and 
loss, was not intended to apply to the manager. — Ihid. 

If it were so intended originally, it could not be enforced at 
the date the suit commenced, because the other partners, 
upon the dissolution of the partnership, and for many 
years afterwards, made no mention of the subject ; and 
particularly, as in a former suit between them and their 
manager, respecting the amount of his salary, they omit- 
ted to make any claim against him as partner for u share 
of loss ; and more especially, as the Court below, and the 
House of Lords on appeal in that suit, estimated the 
salary on the supposition, that the manager was entitled 
to a share of profit as an addition to his salary, without 
being subject to loss ; no mention or claim having been 
made on that subject, either in the original suit in the 
Court below, or upon appeal. — Ibid. 

A partner may be liable for loss, as o the creditors of the 
partnership, and not so as to his copartners . — I bit l . 
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The most positive expressions, as to liability to loss in the 
articles of a partnership, may controlled, and super* 
seeled by transactions between the parties, the conduct of 
the co-partners, and the special circumstances of the case, 
including non-claim and inconsistent representation during 
a protracted litigation, which furnished occasion to make 
the claim, if the right existed — Id. - - p. 1271, 

PLEA. Vide Affidavit. Pleading. 

PLEADING. Vide Bii>l of Exchange. Dechee. Interest. 
Partnership. Practice. Res Judicata. 

A bill being filed against two parties, prajdng accounts and 
relief against both ; after one of the defendants had put 
in an answer, an agreement is made between the plaintiff 
and the two defendants by their agent, who is also in- 
terested as a party to the agreement, containing various 
provisions as to the transactions of mortgage and part- 
nership in mines, which were the subject of the bill, be- 
sides other matters of agreement ; and providing that 
“ all proceedings in law and equity shall cease between 
the plaintiff and the two defendants.” This agreement, 
that all proceedings, &c. shall cease. Sc c. cannot be 
pleaded in bar to the whole suit by the defendant who 
has not answered. — Wood v. Rowe - 595 

. Such a plea may operate to displace the equitable relief 
sought by the bill, so far as it regards the party who 
pleads, but as a bar to the whole suit it cannot be 
pleaded.— Id. - - ib. 

Such a plea is, in effect, a plea of one part of the agreement 
in bar of the whole suit, which is inadmissible. — Id. ib. 

The object of a plea to a bill in equity is to reduce the sub- 
ject matter of litigation to a single point, and to avoid the 
expense which would be incurred by entering into all the 
subject matter of the dispute, which is not effected by a 
plea of an agreement, making provisions as to the subjects 
of tne suit in a way which the decree in the cause could 
not effect. — Id. ------- 595 

Courts of equity cannot decree the performance of one 
part of an agreement, leaving the other parts unper- 
formed.-— 7 tf. ------- ib. 
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If an agreement be made subsequent to the filing of a bill 
between the parties to the suit and other parties, for the 
purpose of putting an end to the proceedings in the suit, 
and other purposes, it cannot be pleaded in bar to the bill 
by one of the parties. If it could be so pleaded, it must 
contain averments that the conditions of the agreement 
have been performed, or from circumstances could not 
be performed; and that the other parties, not joining in 
the plea, are ready to perform the agreement ; and events 
by which the agreement is affected ought also to be 
noticed in the averments. Hut semh. that in such a case 
the court, not having the power to compel the perform- 
ance of the agreement on the plea, a bill must be filed for 
the purpose, including all the parties, and all the subjects 
of tlie agreement. — Id . - - - 5«>(> 

It lies upon the party seeking the performance to take the 
steps necessary to enforce it, and not upon the other 
party bound by the agreement, being plaintiff' in the ori- 
ginal suit, to intercept the effect of the agreement by 
filing a supplemental bill. — Id. - ib. 

An executory agreement is a cause of action, and cannot be 
pleaded in bar to another cause of action. — Id. - ib. 

Such an agreement is totally different from a release under 
seal, but considered as in the nature of a release, it could 
only be applied to such part of the relief sought by the 
bill, as relates to the questions at issue between the plain- 
tiff' and the party who proposes to have the benefit of the 
agreement by way of plea. It could not be pleaded in 
bar to the whole relief; for the cause must, at all events, 
proceed as to the relief sought against the other parties, 
—Id. ib. 

Such a plea, containing no averments, that all the parties 
to the agreement are ready to perform it, is not only in- 
sufficient for want of proper averments, but could not be 
made a good plea by Any amendment ; becauBe it is not 
a proper subject of plea, but a mere right of action, and 
cannot be a bar to another suit instituted by the party 
against whom the right of action is claimed, especially 
where a long time has elapsed between the date of the 
agreement and the pleading of it. — Id. - ib. 
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ifoWER. Fide Appointment. Costs. Devise- Entail. 
Settlement. 

A power for the benefit of children, semb. cannot be for- 
feited or destroyed. — (L. R.) — Jcsson v. Wright 15 
Power in a marriage settlement to gr&nt to a wife any an- 
nual sum of money or yearly rent-charge to be tax-free , 
and without any deduction , and to be issuing out of and 
cJiargf able upon lands in Ireland , so that such rent-charge 
do not exceed in the whole the yearly sum of 3,000 1. of 
lawful money of Great Britain. Held, that a rent-charge 
appointed under and in the words of this power is payable 
in Ireland, in the currency of England. But that the 
appointee is not entitled to have the sum transmitted to 
England free of the charge of conveyance and exchange, 
properly so called. The lex loci contractHs , and the law 
applicable to cases of money charged as a rent payable out 
of land, where no provision as to the place of payment is 
made by the instrument, are inapplicable to a case where 
the instrument itself furnishes the means of interpreta- 
tion. — Lansdoivnc v. lansdowne - Co 

In the case of a simple charge of 3,000 1 . on lands in I. the 
place of contract, the domicile of the parties, the place 
appointed for payment, and other circumstances, might 
require consideration ; but in such a case as that above 
stated the instrument itself must give the rule of deci- 
sion. — Id. ------- - 78. 

The power to charge Irish lands with so much lawful money 
of Great Britain is not such a power, that it is neces- 
sarily to be inferred that the money must be paid in 
England — Id. ------- 94 

The appointment directing it to be paid in Lipcoln’s-Inn 
Hall, the Court can only decide that the power is well 
executed, so far as it charges on the lands a sum of 3,000/. 
lawful money of Great Britain — Id. - - - ib. 

By thie appointment 3,000?. of lawful money of Great Bri- 
tain is given according to the power ; and such a pro- 
vision, from the expressions and the whole frame of the 
contract, seems to have been contemplated by the parties. 
— Id - 94 
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By a marriage settlement, containing the usual limitatiorife, 
the husband having a life-estate in reversion, expectant 
upon the death of his father, was empowered when in 
possession, under the limitations of the settlement, to 
revoke, &c. as to so much and such part of the premises 
conveyed, “ as shall be then in possession of any one or 
more tenants by virtue of any one or more lease or leases, 
whereon a rent or rents not exceeding 30 ol. by the year 
in the whole shall be reserved, dec. so as therte shall not at 
the time of such revocation be less than 20 years or three 
lives unexpired of such lease or leases.” The clause of 
the settlement conferring the power concluded with a 
declaration, that it was the true intent and meaning of the 
parties that the husband should at any time during his 
life, after he should eomc into and be in the actual 
possession of the premises (settled), have absolute power 
and dominion over so much thereof as should be of the 
clear yearly value of 300/. sterling, and be at full liberty 
to dispose of the same in such manner and to such uses 
and purposes as he should think proper. The husband 
(donee of the power) after the death of his father, when 
he was in possession under the trusts of the settlement., 
by a deed of revocation, purporting to he an execution 
of the power, and reciting that certain lands therein 
specified then produced a clear yearly rent of 300/. or 
thereabout, revoked the uses of the settlement as to 
those lands, and appointed the same in trust for him (the 
donee), his heirs and assigns; the donee died, indebted 
to an amount exceeding the value of the lands so ap- 
pointed, and having no other estate or effects. By 
liis will duly attested, and reciting his title and power 
to dispose of the lands specified in the deed of revo- 
cation and appointment, he devised to trustees his 
right and .interest therein upon trust, to sell the same, 
and out of the purchase-money to pay his debts, &c. 
The lands revoked, appointed and devised, except a very 
pnnall part, to the value of 8£. a year, were not (as recited 
in the deed of revocation) under lease at the time of the 
appointment by that deed, nor at the date of the will ; but 
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c in a suit instituted on beh^Jf of creditors and legatees, 

to carry the trusts of the will into execution, it was found 
and reported by the officer of the Court, that the lands 
so appointed and devised were of the value of 300/. 
a year. By the decree in that suit the will was esta- 
blished, and the revocation and appointment held valid ; 
and upon appeal to the House of Lords against the < 
decree, it was held that the power was rightly applied 
to the subject, and that the appointment was well ex- 
ecuted. — Lidvoill v. Holland - - - • 99 

Where an estate can only be devised by a will executed in 
the presence of three witnesses, a person cannot reserve 
power to make a valid devise of his estate by will before 
fewer witnesses. A person cannot, by the medium of a 
will or deed, reserve to himself powers contrary to law.— 
Craiifurdv. Coutts - * - - - - p.689 

In Scotland no man can make a valid liege-poustic deed in 
this form : — (i Knovv all men by these presents, that I do 
hereby reserve a power to dispose of my estate at any time 
of my life, et etiam in articulo mortis '* The liege-poustie 
deed must be some actual deed of disposition existing at 
the death of the grantor. — Id. - - - - ib. 

PRACTICE. Vide Appeal. Aumy Agents. Costs. De- 
cree. Evidence. Fraud. Interest. Lease 
Partnership. Pleading. ResJudicata. Trust. 

An action being brought against an executor by the re- 
siduary legatee, it is not (always) necessary to ascertain 
whether all the debts and legacies have been paid before 
the amount due to the residuary legatee can be deter- 
mined.- - Graham v. Keble - - - - - 152 

An executor has not a right to call on the residuary lega- 
tee for an account of all the estate and effects of the 
estator. — Id. ------- ib. 


If* case, arising out of the constitution of. a deed of settle- 
ment, is sent from a xourt of equity to a court of law, 
the deed ought to form a part of the case, to enable a 
court of law to give a correct judgment.— Lansdouine v. 
Lansdovcne _ g-, 
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Interest ought not to be computed from the dhte of tfie 
decree For payment, but from the day wheif payment 

is by the decree directed to be made Hamilton v. 

Houghton - - - - - - - p. 170 

An erroneous decree, directing payment of interest, cunnot 
give the right to interest, but interest may be due under 
circumstances. — Id. - - - - - - - ib. 

A party who files a bill in a court of equity to have the 
benefit of a former decree, must show (if the case re- 
quires it) that such former decree was right. If a decree 
appears to be erroneous, it cannot be carried into execu- 
tion. — Id. ------- ib. 

A decree taken -pro confesso , is the decree of the plaintiff 
who takes it, and it is his duty to see that it is right. ib. 

A decree taken pro confesso , against one of the defendants 
in a suit, may be impeached for error by a party claiming 
under that defendant ; and the party claiming under the 
plaintiff in the suit, can have no benefit of that decree, if 
erroneous.. — Id. - - ib. 

A decree taken pro cott/csso is conclusive against the de- 
fendant only as to facts within his knowledge, not as 
to facts which the plaintiff has the same opportunity of 
knowing as the defendant, e. g. as to the survivorship of a 
trustee, which was alleged in the bill, but proved to be 
contrary to fact. — Id. • - - - - ib. 

An appeal being against the decision of an issue, os well 
as against the decree on further directions, it is sufficient 
to reverse the decree on further directions. Thu refer- 
ence by a court of equity to a court of law, is accord- 
ing to the course of a court of equity, and ought not 
to be impeached . — iMtisdoxone v; Lansdowne - P - £?7 

If the plaintiff in a suit omits to put facts in issue by his 
original bi£Uor by amendment, leave to file a supplemen- 
tal or amended bill, after the suit is at issue, ought not to 
be granted by the Court on the ground of inadvertence. 
A petition to obtain such leave ought to make out a case 
of new evidence lately discovered, material to the plain- 
tiff's equity, and which, with reasonable diligence, could 
not have been discovered before ; but, in such case, the 

A i> 
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last registered is personally finding on the patties who 
execute; and the lands and property comprised in the 
deed first registered} are also bound* after satisfying the 
trusts of the first, by the contracts and trusts of the deed 
last registered. — Id. - - - - p. 228 

RELEASE. Vide Pleading. 

REMIT. Vide Practice. 

REMITTANCE. Vide Interest. 

RENT-CHAItGE. Vide Charge. Construction. Inten- 
tion. Power. Practice. 

In the simple case t>f a rent-charge upon lands in Ireland, 
it is payable in Ireland, and in Irish currency. — Lans- 
donone v. JLansdoivne - - 88 

Where the words are, “to grant a rent-charge of 3,000 l. 
lawful money of Great Britain,” the court presumes 

an intent from domicile and other circumstances 

Id. - - - - - - - -92 

The rules of law arising out of*the effect of the lex loci con - 
tractile, or that the money is to be paid as a rent-charge 
issuing out of lands in cases where no provision is made 
by the deed or instrument of contract, are inappli- 
cable to a case where the instrument itself furnishes the 
means of interpretation. — Id. - - - “77 

RES JUDICATA : 

Where a matter is by the pleadings specifically made the sub- 
ject of demand, and the judgment is general for the de- 
mandant ; yet if a particular part of the demand, as the 
rate of interest, was not discussed or specifically decided 
in the suit, it is not res judicata. — Graham v. Keblc 127 
RESIDUARY LEGATEE. Vide Pleading. 

REVIVOR. Vide Practice. 

REVOCATION. Vide Death Bed. Power. 

If a person means to revoke an instrument with reference to 
a particular purpose, and that purpose is not effected, 

the original instrument is not revoked Craufurd v. 

Coutts - -- -- -- - 684 

If a party sits <|own, meaning to revoke a disposition of 
his property, and by the same act, unico contextu, to make 
a new one, if he makes the revocation, but dies before he 
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has completed his new disposition, he shall not be held tcf 
have revoked his former disposition, because his revoking 
it was but part of his purpose, and his act was incomplete. 
But if he completed his purpose by a new disposition, 
the first is revoked however inadequate such new dispo- 
sition may be to convey his property. — Craufurd v. 
Coutts. - - - - p. (>84 

If A, having made a will of land, afterwards makes another 
in which he revokes it, and gives his land to a monk, or 
an alien, the revocation is good, although the devise is 
void, because the purpose was complete so far as it was 
in his power to complete it. — Id. - (185 

If the heir is let in pro brevissimo interxallo , the intention 
or power of the grantor to give away his estate upon 
death-bed signifies nothing, if it is not done kahili modo 
The cases of the destruction of the liegc-pouslic deed 
though cancelled only to execute another deed, or a revo- 
cation by indorsement, when a new deed was the next 
moment executed, show, that what may be done validly 
in one mode cannot be so in any mode. — Id. - (>88 

In the case of Rowan and Alexander a false principle was 
laid down on the Bench, that because the testator could 
effectually have given the value of his estate in money... 
therefore the disposition of the estate was valid. It was 
said in that case, that there was no express revocation, 
but semb . that giving the osfSte wholly to another, was 
equivalent to an express revocation.-— Id. - (>'87 

That case must now be held to stand upon this principle, 
that the testator did not mean the former deed to be: 
revoked unless the second deed was found to be good, 
and expressing nothing as to a revocation of the former 
deed, must be held to have meant in effect that both 
should stand to accomplish the purpose he wanted, of 
giving the eft ate to the disponce in the last deed. — Ibid. 
The case of Rowan v. Alexander has become authority 
from lapse of time — Id. - 680 

SECEDERS. Vide Church of Scotland. 

SETTLEMENT. Vide Intention. Practice- 

Under a marriage contract in 1735 > lands subject to the 
limitations of an entail, in 1708, are resigned by the hus- 
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band, being heir in ossession, and destined upon new 
infeftment to the husband, and the heirs-male of the mar- 
riage, which failing, to the heirs-male of the body of the 
husband in any future marriage ; which failing, to the 
hcirs-femalc of the said spouses, and the heirs-male to be 
procreated of their bodies; the eldest daughter or heir- 
female, and the heirs male descending of her, always 
excluding the rest, and succeeding without division. 
To fulfil the obligations of this contract, the husband 
made up titles, and was infeft in 173 6. A daughter was 
the only issue of the marriage. This daughter (being 
married) by contract, in which her husband joined, and 
which was carried into effect under a decree-arbitral in 
1759, accepted a sum of money in full satisfaction of all 
right of succession which “ they have, or in any event may 
have to the lands subject to the marriage contract, and of 
the provisions’ to children of the marriage in any portion, 
&c. whatever, which the daughter or her husband might 
claim on tlic decease of the father/’ and they accordingly 
quit claim, and discharge the father from all demands, 
and renounce and overgive to him, his heirs and assignees, 
“ all right, claim of succession, or other right which the 
daughter and her husband have, or in any event may 
have, under the provisions of the marriage contract/’ In 
the same year, ? 750, a disposition was executed by the 
father in favour of himself and the heirs-male of his body, 
whom failing, to his brother, The daughter died in 

17O8, leaving a son, J. R. The father died in 1774. In 
1 806, J \ li. was served heir to his mother, and brought an 
action to reduce the disposition of 1759, and all subse- 
quent conveyances of the lands subject to the marriage 
contract of 1759* J. /i. dying in 1811, the appellant. 
Mrs. Majendie, became pursuer in the action, as the 
sister of J. R. and heir of provision, under the destina- 
tions of the marriage contract; held, 1st, that she was 
heir-female within the meaning of the terms of the des- 
tination; 2d, that the entail of 1708 was barred, both by 
positive and negative prescription ; 3d, that the daughter 
had power to contract with the father, and renounce and 
discharge the right under the marriage contract as a jus 
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crediti vested in her ; the effect of widt h discharge is tS 
bar the right of all other heirs of the marriage- — Majendie 
. v. Carrvthers ----- p. 692, 693 
SIMPLE CONTRACT. l r ide Interest. 

SPECIALTY. Vide Debt. 

SPECIFIC PERFORMANCE. Vide Px.eai>ing. 

STATUTE OF FRAUDS. Vide Di visk. 

“ STERLING/’ Vide Currency. 

SUPPLEMENTAL BILL. UiVe Practice. 
SUPERIORITY: 

When a vassal subfeus his possession for its full adequate 
value at the time, it is only a year’s suhfeu duty, and not 
a year's rent upon the value improved by buildings, which 
he is bound to pay to his superior as a composition for an' 
entry to a singular successor. - Ilerioi'a Hospital v. 
Ross - - - - - - - - 707 

TAILZIE : 

Under a strict tailzie prohibiting alienation, but containing 
a power to grant leases, provided that they do not exceed 
twenty-one years, and be not let with evident diminution 
of the rental, tile heir of tailzie in possession, acting upon 
the opinion of counsel, made leases to his steward at 
rents a little abovV the former rents of the lands leased, 
but far below their niarkc^i**foc, with intent that the 
steward should underlet the lands at their full value, and 
pay the surplus, beyond the rents reserved in the principal 
leases, to persons named by the grantor of the leases, 
the heir of tailzie in possession. The steward accord- 
ingly underlet the lands at rents exceeding the principal 
rents by 1,371 L; ai.d sonic time after the grants of the 
principal leases, executed a trust obligation in favour of 
the objects of the trust. Held, that the leases from the 
time of the grants, until the declaration made by the 
trust obligations, were held in trust for the grantor, and 
that they were invalid as a violation of the prohibitions, 
and not within the power given by the deed of tailzie. — 
Hamilton v. IVaring - - - - - -19G 
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Whether receipt of the rent reserved upon the principal 
leases, or knowledge of and acquiescence for a consider- 
able time in the payment to the objects. of the trusts of the 
surplus, arising from the rents reserved upon the under- 
. leases, constitute homologation ? — Quaere. Hamilton v. 
tV taring - - - - - - p- 197 

TENANT. Vide Landlord and Tenant. Contract. 
TIME. See Revocation. 

When titles have for many years been founded and retted 
upon the principle of a decision, it ought not to be dis- 
turbed though erroneous. 

On this ground the case of Rotvan v. Alexander, so far as 
it relates to the doctrine of implied revocation, must be 
supported. Craufurd v. Coutts - - - - 687 

TITLE. Vide Custom. Dp.ed. 

TRADESMENS BOOKS. Vide Evidence. 

TRUST. Vide Church ok Scotland. Decree. Fraud. 
Illegitimacy. Interest. Registry. Rent. 
'Where estates are vested in trustees for the payment of 
debts, and subject to that charge are limited for life, 
with remainders over, the charge being introduced 
upon the estate by an agreement between the father and 
the son, (remainder-man in tail,) that the son should suffer 
a recovery, and charge these debts of his father upon the 
estate ; the trustees hold the Estate in trust for the credi- 
tors, and, subject" t. *he claims and rights of the creditors, 
are trustees for the father for his life, and after his death 
for the several persons who are entitled in remainder 
under the deed. (L. R.) — Hamilton v. Houghton - 192 
Where a trust is created by deed for the payment of debts, 
if a bill is filed by one of the creditors to enforce the 
payment of his debt, that purpose can only be effected 
by the general execution of the trust. The decree ought 
to direct such execution, and an inquiry as to all the 
debts owing and payable under the trust, and that they 
should be paid according to their priorities. — Id - 169 
Upon a trust created for the payment of debts, whether 
interest is payable will depend upon the language of the 
deed. If there be debts with, and debts without interest. 
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anti the words are general, it must be construed reddetulo 
shorn (a *htjruiis x In decrees the language is guarded 
with that special view'. The Master is directed to com- 
pute interest on such of the debts as bear interest. 

— Id. p. 181 

On a question us to the right of a creditor to interest upon 
a debt payable under a trust, the nature of the deed must 
be observed, whether the debtor alone charges the estate, 
or being only tenant for life, the charge is made with the 
concurrence of the son, who is the owner of the inherit- 
ance, there being a clause in the deed to indemnify the 
son, which extends only to the principal of the debt, 
lo such a case, the representatives of the tenant for life 
should have been before the Court. He was bound to 
keep down the interest of the debts until the execution 
of the trusts. — lit. - 184,185 

TRUST ORLIGATION. Vide Tailzie. 

VENDOR AND VENDEE. Vide Fraud. 

WAIVl.K. Vide 1’aiitni;rs. 

WAY-GOING CROl*. Vide Contract. Lease. 

WILL. Vide Charge. Consthdction. De ath .red. De- 
vise. Legacy. Power. Revocation'. Words. 

WITNESSES. Vide Devise. 

WORDS. Vide Construction. Currency. Settlement. 
The words “ heirs <l’f the body” mean, printd , facie % all de- 
scendants ; and it is like wise ,**- rule of law, that all de- 
scendants shall take under these words, unless they are 
clearly qualified and restricted by other words. TI10 
great difficulty arises in the application of these rules to 
the words of each w ill . — .lesson v. Wright - - 49 

In order to cut down an estate-tail, it is absolutely neces- 
sary that a particular intent should be found to control 
and alter it as clear as the general intent expressed. 
The words “ heirs of the hody” will indeed yield to a 
clear particular intent, that the estate should be only for 
life ; and that may be from the effect of superadded words, 
or any expressions showing the particular intent of the 
testator ; but that must be clearly intelligible and une- 
quivocal.—/*/. - - 53 

VOL. II. 3 E 
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All the cases but Doe v. G&ff decide that the latter words, 
unless they contain a clear expression, or a necessary 
implication of some intent contrary to the legal import 
of the former, are to be rejected)* 

That the general intent should overrule the particular, is 
not the most accurate expression of the principle of 
decision.—* The rule is, that technical words shall have 
their legal effect, unless from subsequent inconsistent 
Words it is very clear the testator meant otherwise — Id. 
In many cases, if not in all, except Doe v. Goff, it has been 
held that the words ** tenants in common ” do not over- 
rule the legal sense of words of settled meaning. — Ibid. 
It is dangerous where words have a fixed legal effect to 
suffer them to be controlled without some clear expres- 
sion or necessary implication. (L. It.) — Ibid. 

WRITING. Vide Custom. 
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